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Bankruptcy. — The  term  "  Ikiukruptcy,"  us  used  in  the  law  of 
Scotliuid,  has  no  lixed  technical  meaning.  It  may  be  used  to  denote 
simple  insolvency/,  or  the  condition  of  inability  to  meet  one's  obligations.  It 
is  used  in  this  sense  in  the  well-known  Bankruptcy  Statute  1621,  c.  18.  This 
use  of  the  term,  however,  is  not  now  common.  It  is  also  used  to  denote 
7iotour  hankrujjfci/,  a  state  of  insolvency  which  has  attained  publicity,  as  evi- 
denced by  definite  statutory  indicia,  and  which  is  attended  with  important 
statutory  effects  in  restraining  the  debtor's  power  of  dealing  with  his  property, 
as  well  as  his  creditors'  rights  of  securing  preferences  by  diligence,  while  it 
further  renders  the  debtor  liable  to  divestiture  of  his  estate  for  distribution 
among  his  creditors.  This  use  of  the  term  may  be  said  to  be  the  most 
technically  correct,  as  it  was  the  most  common  before  sequestration  and 
cessio,  as  a  creditor's  process,  attained  their  modern  frequency.  The  term 
Bankruptcy  is  now,  however,  commonly  employed  to  denote  the  condition 
of  a  debtor's  affairs  under  a  public  bankruptcy  process  of  sequestration  or 
cessio,  whereby  he  is  divested  of  his  estate  for  distribution  among  his 
creditors  in  payment  of  their  claims. 

This  vagueness  of  meaning  is  found  not  only  in  common  parlance,  but 
also  in  the  use  of  the  term  "by  text  writers  (see  Ersk.  ii.  12.  59),  and  in 
public  Statutes  and  judicial  decisions.  The  recent  tendency,  however,  is 
to  the  use  of  the  term  in  the  third  sense  above  noted,  which  accords  with 
its  use  in  English  law.  It  is  expressly  so  defined  in  various  Statutes,  as, 
e.g.,  the  Bills  of  Exchange  ^Vct,  1882,  and  the  Partnership  Act,  1890.  As 
occurring  in  deeds,  the  term  is  open  to  construction.  Thus,  in  a  contract  of 
copartnery,  a  clause  providing  for  dissolution  upon  the  bankruptcy  of  a 
partner  was  held  not  to  apply  to  the  case  of  mere  insolvency  {Miuiro,  8  June 
181:^  F.  C).  It  may  perhaps  be  said  that  the  term  will  be  construed  as 
meaning  divestiture  under  sequestration,  or  cessio,  or  private  trust  deed, 
where  such  meaning  is  not  displaced  by  legitimate  evidence  of  a  different 
intention. 

In  the  present  article  it  is  intended  to  deal  only  with  Notour  Bank- 
RUrxcY  and  its  effects,  the  other  aspects  of  the  subject  being  treated  under 
the  heads  of  Cessio,  Insolvency,  Sequestration,  and  Trust  Deed  for 
Creditors. 

Notour  bankruptcy  in  modern  law  was  introduced  by  the   Act   IGOG, 
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c.  5.  (For  a  history  of  the  Act,  reference  may  be  made  to  Bell,  Com.  ii. 
19().)  Prior  to  the  passing  of  this  Act,  the  tests  and  the  legal  consequences 
of  public  insolvency  were  not  well  defined,  and  the  decisions  on  the  cases 
which  came  before  the  Courts  were  more  or  less  arbitrary  in  nature.  The 
Act  of  169G  prescribed  certain  definite  tests  of  notour  ])ankruptcy  ;  it  intro- 
duced the  principle  of  giving  a  retrospective  operation  to  notour  bank- 
ruptcy when  constituted ;  fixed  the  period  of  such  constructive  bankruptcy 
at  sixty  days;  and  prohibited,  as  frauds  upon  creditors,  certain  kinds  of  aliena- 
tions to  creditors  by  way  of  ])reference  granted  by  a  debtor  after  the  com- 
mencement of  that  period.  The  provisions  of  the  Act  in  question  are  as 
follows : — 

"  Our  Soveraign  Lord  considering  that  notwithstanding  of  the  Acts  of 
Parliament  already  made  against  fraudfull  alienations  by  bankrupts  in 
prejudice  of  their  creditors  yet  their  frauds  and  abuses  are  still  very  frequent 
Does  therefor  and  for  the  better  restraining  and  obviating  thereof  in  time 
comeinsr  with  advice  and  consent  of  the  Estates  of  Parliament  statute  and 
declare  That  for  hereafter  if  any  debitor  under  diligence  by  horning  and 
caption  at  the  instance  of  his  creditor  be  either  imprisoned  or  retire  to  the 
Abbay  or  any  other  privileged  place  or  fiee  or  abscond  for  his  personall 
security  or  defend  his  person  by  force  and  be  afterwards  found  by  sentence 
of  the  Lords  of  Session  to  be  insolvent  shall  be  holden  and  repute  on  these 
three  joint  grounds  viz.  diligence  by  horning  and  caption  and  insolvencie 
joyned  with  one  or  other  of  tlie  said  alternatives  of  imprisonment  or 
retireing  or  fieeing  or  absconding  or  forcible  defending  to  be  a  nottour 
bankrupt  and  that  from  the  time  of  his  forsaid  imprisonment  retireing  fleeing 
absconding  or  forcible  defending  Which  being  found  by  sentence  of  the 
Lords  of  Session  at  the  instance  of  any  of  his  just  creditors  who  are  hereby 
empowered  to  raise  and  prosecute  a  declarator  of  bankrupt  thereanent  His 
Majestic  with  consent  of  the  Estates  of  Parliament  Declares  all  and  what- 
somever  voluntar  dispositions  assignations  or  other  deeds  which  shall  be 
found  to  be  made  or  granted  directly  or  indirectly  be  the  forsaid  dyvor  or 
Ijankrupt  either  at  or  after  his  becoming  bankrupt  or  in  the  space  of  sixty 
dayes  of  befor  in  favors  of  any  of  his  creditors  either  for  their  satisfaction 
or  farther  security  in  preference  to  other  creditors  to  be  voyd  and  null : 
Likeas  it  is  declared  that  all  dispositions  heretable  bonds  or  other  heretable 
rights  whereupon  infeftment  may  follow  granted  ])y  the  forsaid  bankrupts 
shall  only  be  reckoned  as  to  this  case  of  bankrupt  to  be  of  the  date  of  the 
sasine  lawfully  taken  thereon  but  prejudice  to  the  validity  of  the  said 
heretable  rights  as  to  all  other  effects  as  formerly." 

As  the  tests  of  notour  bankruptcy  prescribed  by  this  Act  were  inap- 
plicable to  debtors  exempt  from  personal  diligence  or  out  of  Scotland, 
provision  was  made  by  the  Sequestration  Act  of  1783  (23  Geo.  ill.  c.  18,  s. 
1),  for  constituting  it  by  means  of  diligence  against  an  insolvent  debtor's 
property;  and  in  the  subsequent  Sequestration  Acts  of  1793  (33  Geo.  iii.  c. 
74,  s.  3),  of  1814  (54  Geo.  iii.  c.  137,),  and  1839  (2  &  3  Vict.  c.  4,), 
these  provisions  were  substantially  repeated.  By  the  existing  Bankruptcy 
Act  of  1856  (19  &  20  Vict.  c.  79,  s.  7),  these  different  modes  of  constituting 
notour  banktuptcy  were,  with  certain  modifications,  re-enacted,  and  other 
modes  were  introduced.  The  provisions  of  the  Bankruptcy  Act,  1856, 
are  as  follows : — 

"  VIL  Notour  Bankruptcy  of  Individuals. — Notour  bankruptcy  shall  be 
constituted  by  the  following  circumstances  : — 

"  1st.  By  sequestration,  or  by  the  issuing  of  an  adjudication  of  bank- 
ruptcy in  England  or  Ireland  ;  or 
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"  2nfh  V>y  insolvftncy,  concurring  cither — 

"(^/)  With  a  (hily  executed  charge  for  payment,  followed,  where 
iuiprlKonnient  is  competent,  by  imprisoiniient  or  hn-mal  and 
regular  apprehension  of  th(3  debtor,  nr  by  his  Higlit  ui-  ab- 
Sfondin*'    from    dilitrciicc,   or    retreat   to   the   sanctuary,  (jr 
forciljle  (h'fcnding  of  his  person  against  (UHgence,  (jr,  wliere 
imprisonment  is  incompetent  av  impossible,  by  execution 
of  arrestment  of  any  of  the  delator's  effects  not  loosed  or 
discharged  for  fifteen  days,  or  by  execution  of  poinding  of 
any  of  his  mov(!al)les,  or  by  decree  of  adjudication  u[  any 
part  of  his  heritable  estate  for  payment  or  in  security;  or 
"  (/>)  Witli  sale  of  any  ellects  belonging  to  the  debttjr  under  a 
poinding,  or  under  a  sequestration   for  rent,  or  with  his 
retiring  to  the  sanctuary  for  twenty-four  hours,  or  with  liis 
making  application  for  the  benefit  of  cessiu  hunurum. 
"VI 11.  Of  a  Compani/. — Notour  bankruptcy  of  a  company  shall  be  con- 
stituted either  in  any  of  the  foregoing  ways,  or  by  any  of  the  partners  being 
rendered  notour  bankrupt  for  a  company  debt." 

Finally,  the  Debtors  Act,  1880  (4::5  &  44  Vict.  c.  34,  s.  G),  which  ab(jl- 
ished  imprisonment  for  debt  in  the  case  of  ordinary  civil  debtors,  introduced 
a  new  and  simple  motle  of  ccmstituting  notour  bankruptcy  without  the 
necessity  of  executing  diligence  against  either  the  person  or  the  property 
of  the  debtor.     The  provisions  of  the  Act  are  as  follows : — 

"VI.  Xciu  Mode  of  Cuiistitut'uuj  Notottr  JJaukrtqjtci/. — In  any  case  in 
wliich,  under  the  provisions  of  this  Act,  imprisonment  is  rendered  incom- 
petent, notour  bankruptcy  shall  be  constituted  by  insolvency  concurring 
with  a  duly  executed  charge  for  payment  followed  by  the  expiry  of  the 
days  of  charge  without  payment,  or,  wliere  a  charge  is  not  necessary  or  not 
competent,  by  insolvency  concurring  with  an  extracted  decree  for  payment 
followed  by  the  lapse  of  the  days  intervening  prior  to  execution  %vitliout 
payment  having  l)een  made. 

"Nothing  in  this  section  contained  shall  affect  the  provisions  of  section 
seven  of  tlie  l>ankruptcy  (Scotland)  Act,  185G." 

This  mode  of  constituting  notour  bankruptcy  has  become  all  but 
universal  in  practice  in  the  case  of  ordinary  civil  debtors. 

Tiie  subject  of  the  present  article  will  be  dealt  with  under  the  following 
heads : — I.  The  modes  of  constituting  notour  bankruptcy  applicable  to 
ditl'erent  classes  of  debtors.  II.  The  commencement  and  endurance  of 
notour  bankruptcy.  III.  Its  effect  in  equalising  arrestments  and  poindings. 
IV.  Challenge  of  preferences  to  creditors  under  the  Act  IGOG,  c.  5. 

I. — Modes  of  Constituting  Notour  Bankruptcy  applicable  to 
Different  Classes  of  Debtors. 

(A)  Ordinary  Civil  Debtors. — This  class  eml)races  all  debtors  who  were 
rendered  exempt  from  imprisonment  by  the  Debtors  Act,  1880  (4.3  I'v:  44 
Vict.  c.  :U),  and  also  alimentary  debtors  to  whom  the  exemption  from 
imprisonment  was  extended  by  the  Civil  Imprisonment  Act,  1882  (45  &  46 
Vict.  c.  42,  ss.  3,  9).  It  does  not  include  (1)  debtors  who  were  exempt 
from  imprisonment  under  the  law  prior  to  the  Debtors  Act  {infra  (B)) ; 
or  (2)  debtors  for  "  taxes,  fines,  or  penalties  due  to  Her  Majesty,  and  rates 
or  assessments  lawfully  imposed  or  to  be  imposed,"  who  are  still  liable  to 
imprisonment  under  the  Debtors  Act  {infra  (C)). 

Ordinary  civil  debtors  as  thus  defined  may  be  constituted  notour  bank- 
rupt either  (1)  by  those  modes  prescribed  by  the  Baid^ruptcy  Act,  185U, 
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s.  7,  as  appliealtlo  to  clubtors  then  subject  to  impiisoiiincnt  which  do  not 
involve  personal  diligence;  (2)  by  the  mode  prescribed  by  the  Debtors 
Act,  1880. 

The  modes  competent  under  the  Act  of  18oG  are  as  follows: — 

(1)  By  sequestration,  or  by  the  issuing  of  an  adjudication  of  bankruptcy 

in  England  or  Ireland. 
The  issuing  of  a  receiving  order,  wldcli  is  a  preliminary  to  an  adjudica- 
tion of  bankruptcy,  will  not  constitute  notour  bankruptcy  (see  ADJUDICATION 
OF  Bankkuitcy;  Goudy  on  Bankruptcy,  72). 

(2)  By  insolvency  concurring  .  .  .  with  sale  of  any  effects  belonging  to 

the  debtor  under  a  poinding  or  under  a  sequestration  for  rent,  or 
.  .  with  his  making  application  for  the  benefit  of  cessio  lonoriim. 

In  the  case  of  a  sale  under  a  poinding  or  sequestration  for  rent,  the 
sale  fixes  the  date  of  notour  Imnkruptcy. 

Under  the  Debtors  Act,  1880,  notour  bankruptcy  is  constituted  in  con- 
fornnty  with  the  provisions  of  section  6  of  the  Act  quoted  above. 

This  mode  of  constituting  notour  bankruptcy  is  exclusively  applicable  to 
the  class  of  debtors  now  under  consideration. 

The  insolvency  of  a  debtor  required  by  this  enactment  is  not  absolute 
insolvency  (in  the  sense  of  an  ultimate  insufficiency  of  assets),  but  practical 
insolvency  in  the  sense  of  "  present  inability  to  pay  a  debt.  It  is  no  answer 
to  say  that  if  he  were  given  time  to  reahse  he  might  meet  the  obligation" 
{M'Nab,  1889,  16  R  610,  per  L.  Adam ;  Tcenan,  1886,  13  R.  833 ;  Aitkcn, 
28  S.  L.  E.  115).  When  the  other  requisites  of  the  Statute  are  present, 
there  is  primd  facie  evidence  of  insolvency  warranting  application  for 
sequestration  or  cessio  {3I'Xah,  supra ;  Fleming,  1884,  21  S.  L.  E.  164,  9 
App.  Ca.  966;  Knoides,  1865,  3  M.  457).  This  immd  facie  evidence, 
however,  may  be  rebutted  by  proof  of  solvency  adduced  in  a  petition  for 
sequestration  or  cessio,  or  a  petition  for  recall  of  sequestration,  or  in  an 
action  to  set  aside  a  fraudulent  preference  under  the  Act  1696,  c.  5,  or  in 
proceedings  to  have  diligence  equalised  {Fleming,  supra;  Aitken,  supra; 
Teenan,  sujmi;  Knowles,  supra;  Bell,  Com.  ii.  159,  286;  Goudy  on  Bank- 
ruptcy, 67). 

The  charge  and  the  officer's  execution  must  be  unexceptionable  in  form 
and  regularity  (Bell,  Com.  ii.  160).  The  execution  is  the  only  competent  evi- 
dence of  the  charge,  and  is  probative  (Dickson  on  Evidence,  ii.  ss.  1262  etseq.). 

(B)  Debtors  tvho  were  Exem'pt  from  Imprisonment  prior  to  the  DeUors 
Act,  1880. — This  class  of  debtors  includes  (1)  pupils,  who  may  be  made 
notour  bankrupt  in  respect  of  debts  validly  contracted  on  their  behalf 
(Bell,  Com.  ii.  157  ;  Goudy  on  Bankrtcjjtcy,  77);  (2)  idiots  and  lunatics  (ih.) ; 
(3)  Peers  (Bell,  Com.  ii.  460) ;  (4)  members  of  Parliament  during  the  sitting 
of  the  House  of  Commons,  and  for  forty  days  prior  and  subsequent  thereto 
(ib.) ;  (5)  debtors  for  sums  under  £8,  6s.  8d.,  not  being  for  taxes  or  penalties 
due  to  the  Crown,  rates,  or  aliment  (5  &  6  Will.  iv.  c.  70,  ss.  1-5) ;  (6) 
debtors  under  personal  protection,  as  being  in  the  sanctuary,  or  having 
obtained  decree  of  cessio  honorum,  or  a  warrant  of  protection  or  liberation 
under  the  44th  or  45th  sees,  of  the  Bankruptcy  Act,  1856  {Bald,  1859,  21  D. 
473 ;  cf.  Union  Bank,  1880,  7  E.  655) ;  (7)  married  women,  except  where 
the  husband  is  abroad  and  the  wife  carries  on  business,  or  where  she  is 
living  apart  from  her  husband  under  decree  of  separation  or  protection 
order  granted  in  terms  of  24  &  25  Vict.  c.  86,  ss.  5  and  6  (see  as  to  this 
class  more  fully,  Goudy  on  Bankruptcy,  74) ;  (8)  persons  abroad  who  are 
subject  to  the  jurisdiction  of  the  Scotch  Courts  in  respect  of  domicile, 
or  as  being  in  right  of  heritable  property  in  this  country,  or  in  respect  of 
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re.sidcnce  in  tliis  country  for  forty  days  (Pcdie,  1825,  1  W  &  S.  71G ;  Sinitk, 
182G,  5  S.  7;  Joel,  1859,  21  V.  929;  Frnscr,  1870, 8  M.  400 ;  Mtickuy,  Ma/iual, 
53  <?^  seq.).  It  is  doubtful  whether  jurisdiction  founded  on  arrestment  is 
suHicient  to  enable  notour  bankruptcy  to  be  constituted  (Croil,  1863,  1  ]M. 
509;  see  Goctze,  1874,  2  II.  150);  (9)  corporations  and  public  companies 
(vide  infra  (1>));  (10)  debtors  for  sums  declared  by  particular  Statutes  not 
to  be  enforceable  by  imprisonment. 

In  the  case  of  these  various  classes  of  debtors,  notour  bankruptcy  may 
be  constituted  (19  &  20  Vict.  c.  79,  s.  7)  (1)  by  sequestration  or  by  the 
issuing  of  an  adjudication  of  bankruptcy  in  England  or  Ireland  (see  under  (A) 
supra) ;  (2)  by  instjlvency  concurring  with  sale  of  any  eirects  belonging  to  the 
debtor  under  a  poinding  or  under  a  sequestration  for  rent  (see  under  (A) 
supnt),  or  with  his  making  application  for  the  benefit  of  cessio  honorum; 
(3)  by  insolvency  concurring  with  a  duly  executed  charge  for  payment 
follow(!d  by  {(i)  execution  of  arrestment  of  any  of  the  debtor's  ellects  nut 
loosed  or  discharged  for  fifteen  days,  or  {h)  by  execution  of  poinding  of  any 
of  his  moveables,  or  (c)  decree  of  adjudication  of  any  part  of  his  heritable 
estate  for  payment  or  in  security. 

As  to  the  nature  of  the  insolvency  contemplated,  reference  may  be  made 
to  what  has  been  said  above  ((A)  supra).  In  the  case  of  arrestment,  it  is 
thouglit  that  it  must  be  an  arrestment  in  execution  for  the  same  debt  as 
the  charge,  and  not  an  arrestment  in  security  (see  Marshall,  1834,  13  S. 
179;  Bell,  Com.  ii.  1G4;  Kinnear  on  Banhrnptc]/,  12). 

(C)  Debtors  subject  to  Tmprisomiic/it. — In  the  case  of  this  class  of  debtors 
(see  under  (A)  supra),  notour  bankruptcy  may  be  constituted  by  :  (1)  Seques- 
tration, or  the  issuing  of  an  adjudication  of  bankruptcy  in  England  or 
Ireland  (see  under  (A)  supra).  (2)  Insolvency  (see  under  (A)  supra)  concur- 
ring with  a  duly  executed  charge  for  payment,  followed  by  imprisonment  or 
formal  and  regular  apprehension  of  the  debtor,  or  by  his  flight  or  abscond- 
ing from  diligence,  or  retreat  to  the  sanctuary,  or  forcible  defending  of  his 
person  against  diligence  (19  &  20  Vict.  c.  79,  s.  7).  The  proper  evidence 
of  the  imprisonment,  etc.,  is  the  messenger's  execution.  It  may,  however, 
be  negatived  by  parole  (Bell,  Com.  ii.  102;  Spalding,  1785,  Mor.  1113; 
M'lkan,  18G8,  7  M.  23  ;  Marshall,  1834, 13  S.  179).  In  certain  cases,  parole 
proof  of  imprisonment,  etc.,  is  admissible  (liichmond,  1789,  Mor.  1113). 
(3)  Insolvency  concurring  with  sale  of  any  efi'ects  l)elonging  to  the  debtor 
under  a  poinding  or  sequestration  for  rent  (see  under  (A)  supra),  or  with 
his  retiring  to  the  sanctuary  for  twenty-four  hours,  or  with  his  making 
application  for  the  benefit  of  cessio  bonorum. 

(D)  Companies  and  Corporate  Bodies. — The  word  "  company,"  as  used 
in  the  Bankruptcy  Act,  1856,  includes  "bodies  corporate,  collegiate,  and 
ecclesiastic  "  (s.  4). 

Private  partnerships  were  held  liable  to  notour  bankruptcy  under  1696, 
c.  5,  the  imprisonment  of  a  partner  being  regarded  as  imprisonment  of  the 
firm  (P.ell,  Com.  ii.  158;  Duncan,  1833,  11  S.-  383).  The  Bankruptcy 
Act,  I85G  (s.  8),  enacts  that  "notour  bankruptcy  of  a  company  shall  be 
constituted  in  any  of  the  foregoing  ways[/.r.  those  prescribed  by  sec.  7  of  tlie 
Act,  see  supra\  or  by  any  of  the  partners  being  rendered  notour  l)ankrupt 
for  a  company  debt." 

Private  partnerships  may  now  be  rendered  notour  bankrupt  eitl)er  (1) 
in  tlie  mode  prescribed  by  tlie  Debtors  Act,  1880  (see  vnuler  (A)  supra), 
through  proceedings  against  a  ]iartiu'r  in  respect  of  a  company  debt,  or  (2) 
in  any  of  the  other  modes  specified  under  (A)  supra,  or  (3)  where  the  debt 
is  for  taxes,  etc.,  due  to  the  Crown,  or  rates,  in  the  modes  specified  under 
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(C)  supra.  A  partnership  is  not  made  notour  bankrupt  l)y  the  sequestration 
of  a  partner's  estates  on  his  own  appHcation  (see  Union  Banl;  1880,  7  11.  655). 

As  corporate  bodies  were  never  liable  to  imprisonment,  the  modes  of 
constitutino;  notour  bankruptcy  against  them  seem  to  be  those  specified 
under  (B)  5»|)ra  (see  Wothcrsjmm,  186:^,  2  M.  :U8).  Companies  registered 
under  the  Companies  Acts,  although  not  liable  to  sequestration,  may  be 
rendered  notour  bankrupt  {Clark,  1884,  12  E.  347). 

Unincorporated  associations,  such  as  clubs,  etc.,  which  have  no  separate 
persona,  cannot  be  made  notour  l)anla-upt,  and  recourse  in  such  cases  must 
be  taken  against  individual  members  who  are  liable  (Maekay,  Manual, 
158-GO). 

Railway  companies,  being  exempt  from  ordinary  diligence  by  Act  of 
Parliament,  do  not  seem  capable  of  being  rendered  notour  banknipt  (30  & 
31  Vict.  c.  126,  s.  4;  Hahlaiie,  1881,  8  E.  669). 

II. — Commencement  and  Endukanck  of  Notour  Bankruptcy. 

The  Bankruptcy  Act,  1856  (s.  9),  enacts  that  "notour  bankruptcy  shall 
be  held  to  commence  from  the  time  when  its  several  requisites  concur." 
The  application  of  this  rule  is  sufficiently  clear  in  several  of  the  modes 
of  constituting  notour  bankruptcy  prescribed  by  the  Bankruptcy  Act, 
as  well  as  in"  that  prescribed  by  the  Debtors  Act,  1880.  Where  the 
notour  bankruptcy  is  fo\mded  on  personal  diligence,  it  dates  from  the  time 
that  insolvency  concurs  with  imprisonment  or  any  of  its  equivalents 
following  on  an  executed  charge  (see  Union  Bank,  1880,  7  E.  655).  In  the 
case  of  arrestment  not  loosed  or  discharged  for  fifteen  days,  the  terms  of 
sec.  7  of  the  Bankruptcy  Act  seem  clearly  to  imply  that  the  arrestment  must 
follow  the  charge,  so  that  the  notour  bankruptcy  will  commence  on  the 
expiry  of  the  fifteen  days  (see  Bell,  Com.  ii.  164  (note  h) ;  Brovm,  1849, 
1 1  D.  484).  Sequestration  takes  effect  from  the  date  of  the  first  deliver- 
ance ;  and  in  the  case  of  an  English  or  Irish  adjudication  of  bankruptcy, 
the  notour  bankrui)tcy  will  date  from  the  issue  of  the  order  of  adjudication 
(see  Adjudication  of  Bankruptcy). 

Suspension  of  diligence  after  notour  bankruptcy  has  been  constituted, 
does  not  affect  the  date  of  the  bankruptcy ;  but  where  suspension  occurs 
at  an  earlier  stage,  notour  ])ankruptcy  will  not  commence  until  the 
diligence  is  completed  (Sutherland,  1843,  5  D.  544;  Fleming,  1884,  21 
S.  L.  E.  165,  9  App.  Ca.  966  :  National  Bank,  1842,  5  D.  205  ;  Bell,  Com. 
ii.  166). 

As  to  the  commencement  of  the  period  of  sixty  days  of  constructive 
bankrviptcy  under  the  Act  1696,  c.  5,  reference  may  be  made  to  what  is 
said  below  (see  infra,  IV.). 

With  regard  to  the  endurance  of  notour  bankruptcy  when  once  con- 
stituted, the  Bankruptcy  Act,  1856  (s.  9),  enacts  that  it  shall  continue 
"  in  the  case  of  a  sequestration  until  the  debtor  shall  obtain  his  discharge, 
and  in  other  cases  mitil  insolvcnicy  cease,  without  prejudice  to  notour 
bankruptcy  being  anew  constituted  within  such  period."  The  proof  of 
insolvency  having  ceased  may  be  by  evidence  of  payment  of  debts,  or  of 
the  creditors  having  accepted  of  a,  composition,  or  of  the  debtor  having 
obtained  a  discharge  of  In's  debts  under  a  ti'ust  deed  or  cessio. 

In  order  that  notour  bankruptcy  may  be  made  the  ground  of  an  applica- 
tion for  sequestration  by  a  creditor,  it  must  have  been  constituted  within 
four  months  prior  to  the  presentation  of  the  petition  (Bankruptcy  Act, 
1856,  s.  15).  It  may,  however,  for  this  purpose  be  constituted  anew, 
although  the  debtor  continues  under  the  notour  bankruptcy  already  con- 
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sLituted  ( Haiikruptcy  Act,  185G,  «.  0;  Wood,  1891,  IS  II  :',H2 ;  JJhdr, 
1889,  IG  K.  947,  17  K.  (H.  L.)  70).  It  has  been  held  that  it  cannot  be 
conHtitutcd  anew  witli  tlic  ctfect  (jf  equalising  diligence  (see  infra,  III.). 

For  the  purpose;  of  cliallenging  transadions  under  the  Act  169G,  c.  5, 
tlie  elCects  of  notour  haid\ru])tcy  continue;  until  the  debtor  regains  solvency 
(Mackelhir,  1791,  Mor.  1111;  Jh-H,  (kt.  Oases,  22;  IJell,  Com.  ii.  1G9). 

"  After  a  person  has  been  legally  rendered  bankrupt  by  proceedings 
at  the  instance  of  one  creditor,  tluj  baid^ruptcy  forms  a  jus  fjnasilum  to 
all  his  cretlitors,  whicli  cannot  lie  removed  eitlier  by  a  traihsaction  between 
the  bankrupt  and  the  creditor  who  uses  the  diligence,  or  by  the  judgment 
of  a  Court  in  which  they  alone  are  parties"  {M' Hardy,  1833,  11  S.  735, 
per  L.  Corehousc.)  Thus,  where  an  execution  of  search  was  i-educed  at 
the  instance  of  tlie  trustee  under  a  trust  deed  granted  jjy  the  bankrupt 
within  sixty  days  previously,  it  was  held  competent  for  a  creditor,  not- 
withstanding, to  found  on  it  as  evidence  of  notour  bankruptcy  in  an  action 
to  reduce  the  trust  deed  (Jflfard//,  supra).  So  the  abandonment  by  the 
creditor  using  it  of  the  diligence  whereby  the  notour  ])ankruptcy  is  con- 
stituted, does  not  prevent  other  creditors  availing  themselves  of  such  con- 
stitution (Mackellar,  supra). 

111. — Effect  of  NoTouit  DANKUuriCY  ix  equalising  Diligenx-es. 

The  Act  1G9G,  c.  5,  while  placing  restraint  on  a  bankrupt's  power  of 
dealing  with  his  estate,  contained  no  provision  affecting  the  right  of 
creditors  to  acquire  preferences  by  diligence.  Provisions  on  the  subject 
were,  however,  made  l)y  the  Act  12  Geo.  in.  c.  72,  and  tlie  subsequent 
Sequestration  Acts.  The  existing  enactment  is  contained  in  the  12th  sec. 
of  the  Bankruptcy  Act,  1856,  which  provides  tliat  "arrestments  and 
poindings  which  shall  have  been  used  within  sixty  days  prior  to  the 
constitution  of  notour  bankruptcy,  or  within  four  months  thereafter,  shall 
be  raidvcd  pari  passu  as  if  tliey  had  all  l)een  used  of  tlie  same  date." 

The  application  of  this  section  extends  to  companies  registered  under 
the  Companies  Acts  where  they  are  rendered  notour  bankrupt  (Clark,  1884, 
12  R  347). 

The  pari  pass}i,  ranking  is  not  merely  of  arrestments  with  arrestments 
and  poindings  with  poindings,  but  operates  to  equalise  all  diligences  of 
either  class.  The  statutory  period  falls  to  be  computed  according  to  the 
rule  in  the  5th  sec.  of  the  Act,  which  provides  that  "  periods  of  time  in 
this  Act  shall  be  reckoned  exclusive  of  the  day  from  which  such  period 
is  directed  to  run."  In  order,  therefore,  that  an  arrestment  or  poinding 
may  be  saved  from  the  o[)erati()n  of  the  12th  sec,  sixty  free  days  must 
have  elapsed  exclusive  of  the  day  on  which  notour  bankruptcy  is  con- 
stituted. Thus,  if  the  date  of  notour  bankruptcy  be  the  30th  June,  all 
arrestments  and  poindings  executed  during  that  or  the  preceding  month 
will  rank  pari  passu,  while  diligence  executed  on  30th  A])iil  will  have  a 
preference  (Goudy  on  Bankruptcy,  82,  114;  Scott,  1839,2  i).  20G ;  Sticcii 
1891,  18  E.  422 ;   JVilsoi,  1891,  19  K.  219  ;  Kinnear  on  Bankruptcy,  8). 

By  sec.  108  of  the  Bankruptcy  Act,  1856,  it  is  declared  that  "seques- 
tration shall  as  at  the  date  thereof  be  equivalent  to  an  arrestment 
in  execution  and  decree  of  furthcoming,  and  to  an  executed  oi'  conijileted 
poinding;  and  no  arrestment  or  poinding  executed  nf  the  funds  or  eflects 
of  the  Ixmkrupt,  on  or  after  the  sixtieth  day  prior  to  the  sequestration, 
shall  be  elfectual."  Where  arrestments  or  poindings  are  executed  more 
than  sixty  days  prior  to  sequestration,  and  are  therefore  not  rendered 
entirely  ineilectual  by  the  above  provision,  the  question  arises  whetlier  the 
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sequestration,  if  supervening  within  four  months  of  notour  bankruptcy,  is, 
by  virtue  of  its  operation  as  an  arrestment  and  poinding,  entitled  to  rank 
pari  passu  with  all  such  diligences  as  have  been  executed  not  earlier  than 
sixty  days  prior  to  the  notour  bankruptcy,  with  the  result  of  preventing  any 
preference  over  the  general  body  of  creditors  being  created  by  such  dili- 
gences. On  a  construction  of  the  12th  and  108th  sec,  the  sequestra- 
tion would  seem  to  have  this  equalising  effect  (see  per  L.  Deas  in  ^Yy]lcr, 
1861,  23  D.  628,  and  in  Nicohon,  1872,  11  M.  179;  Mitchell,  1881,  8  R 
875  ;  Galhrnith,  1885,  22  S.  L.  R  602). 

In  order  to  obtain  the  benefit  of  the  pari  passu  ranking  within  the 
statutory  period,  it  is  not  essential  that  diligence  be  actually  executed,  it 
being  provided  (s.  12)  that  "any  creditor  judicially  producing  in  a  process 
relative  to  the  subject  of  such  arrestment  or  poinding  [e.g.  a  process  of  forth- 
coming, poinding  and  sale,  or  multiplepohiding],  liquid  grounds  of  debt  or 
decree  of  payment  within  such  period,  shall  be  entitled  to  rank  as  if  he  had 
executed  an  arrestment  or  a  poinding"  (Semgster,  1857,  20  D.  355 ;  Clark, 
1884, 12  11.  347  ;  Bell,  Coin.  ii.  75  ;  see  Bald,  1859,  21  D.  473).  Arrestments 
used  on  the  dependence  of  an  action  or  in  respect  of  an  illiquid  debt  within 
the  statutory  period,  must  be  followed  up  [i.e.  by  proceedings  to  obtain 
decree]  without  undue  delay  (s.  12;  Mitchell,  1881,  8  R  875;  Bcnhar 
Coal  Co.,  1883,  10  B.  558).  Undue  delay  is  a  question  of  circumstances 
{Mitchell,  sujrra). 

Provision  is  also  made  by  sec.  12  for  the  case  of  an  arresting  or 
poinding  creditor  completing  his  diligence  by  forthcoming  or  sale  within 
the  statutory  period,  before  other  creditors  have  done  diUgence  or  judicially 
asserted  their  right  to  a  j^an  j^assu  ranking.  It  is  thereby  enacted  that 
"in  case  the  first  or  any  subsequent  arrester  shall  in  the  meantime  obtain 
a  decree  of  forthcoming  and  preference,  and  thereupon  shall  recover  pay- 
ment, or  a  poinding  creditor  shall  carry  through  a  sale,  he  shall  be  account- 
able for  the  sum  recovered  to  those  who,  by  virtue  of  this  Act,  may  be 
eventually  found  to  have  a  right  to  a  ^ja?"i  passu  ranking  thereon,  and  shall 
be  liable  to  an  action  at  their  instance  for  payment  to  them  proportionally, 
after  allowing  out  of  the  fund  the  expense  of  recovering  the  same "  (see 
as  to  form  of  action,  Dohlie,  1854,  16  D.  881 ;  Bald,  1859,  21  D.  473  ;  Wood, 
1891,  18  E.  382).  A  poinding  or  arresting  creditor  who  fails  to  recover 
payment  of  his  whole  debt  through  having  to  admit  other  creditors  to  an 
equal  participation  witli  him  under  this  provision,  is  entitled  to  do  diligence 
anew  for  the  balance  of  his  debt  (Gcdlacher,  1876,  13  S.  L.  E.  496). 

With  regard  to  arrestments  executed  more  than  four  months  subsequent 
to  the  constitution  of  notour  bankruptcy,  it  is  provided  (s.  12)  that  they 
shall  not  compete  with  those  used  within  the  sixty  days  or  four  months, 
"  but  may  rank  with  each  other  on  any  reversion  of  the  fund  attached, 
according  to  law  and  practice."  No  similar  provision  is  made  regarding 
poindings  after  the  four  months  (see  Goudy  on  Banhniptey,  117  (note  h), 
for  opinion  that  they  are  included  by  implication  within  tlie  scope  of  the 
clause  quoted).  It  has  been  held  in  a  recent  case,  that  for  the  purpose  of 
equalising  diligence  the  Statute  contemplates  one  constitution  of  notour 
bankruptcy  only.  The  debtor  had  there  been  rendered  notour  bankrupt 
by  the  expiry  (A  a  charge  without  payment,  and  the  creditor  thereafter 
carried  through  a  poinding  and  sale.  Another  creditor  claimed  to  be 
ranked  j^xtri  passu,  on  the  proceeds  of  the  sale  within  four  montlis  of  its 
date,  but  more  than  four  montlis  from  the  original  constitution  of  notour 
bankruptcy,  contending  that  by  the  poinding  and  sale  notour  bankruptcy 
had  been  constituted  anew  to  the  effect  of  giving  a  ^?rt7•^  jmssu  ranking  to 
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creditors  comptiaring  within  iuur  hkjuLIis  thereof.  The  Court  negatived 
this  view,  holding  that  the  provision  in  sec.  9  of  tlie  Act  as  to  con- 
stituting notour  hankruptcy  anew  is  ap]jlicahle  only  for  the  purpose  of 
creating  a  foundation  for  sequestration  (IVood,  1891,  1<S  E.  382). 

IV.— Challenge  of  Pkei-ekencks  to  Creditors  undeh  the 

Act  IGOG,  c.  5. 

As  already  mentioned,  this  Statute,  in  addition  to  introducing  certain 
tests  of  notour  l)ankrupt('y,  strikes  at  ])references  granted  hy  tiie  debtor  to 
any  of  liis  creditors  at  or  after  his  hec(uuing  bankrupt,  or  within  the  space  of 
sixtydays  prior  thereto.  The  text  of  the  Actwill  be  found  above  (page  2).  The 
period  of  sixty  days  is  computed  accordhig  to  the  common-law  rule,  which 
dillers  from  the  rule  under  the  r>ankru])tcy  Act,  185G  (see  supra,  III.). 
"  Either  the  day  of  bankruptcy  (counting  from  it)  is  not  reckoned,  or  the 
day  of  giving  the  preference  (counting  from  it);  but  in  either  case,  in 
conformity  with  the  maxim,  dies  incepius  pro  complcto  hahetur,  the  sixty 
days  are  held  to  have  expired  the  moment  the  sixtieth  day  is  begun  " 
(( ioudy  on  JJankrupfci/,  82).  Thus,  where  notour  bankruptcy  was  constituted 
on  uOth  ]\Iay,  an  endorsement  oi  a  bill  made  on  olst  i\Iarch  was  held  beyond 
the  sixty  days,  and  not  subject  to  challenge  (Blaikie,  Jan.  21,  1809  F.  C). 
With  regard  to  deeds  recpiiring  sasiue  or  other  proceeding  for  their  com- 
pletion, the  provision  of  the  Statute  is  now  superseded  by  that  contained  in 
sec.  G  of  the  Bankruptcy  Act,  185G,  which  declares  that  the  date  of  a  deed 
mider  that  Act,  or  under  the  Act  1G96,  shall  be  "the  date  of  recording  of 
the  sasine,  wdiere  sasine  is  requisite,  and,  in  other  cases,  of  registration  of 
the  deed,  or  of  delivery,  or  of  intimation,  or  of  such  other  proceeding  as 
sliall,  in  the  particular  case,  be  requisite  for  rendering  such  deed  com- 
pletely effectual"  (see  as  to  questions  under  earlier  law,  Goudy  on 
Bankruptcy,  105). 

Although  the  Act  of  169G  is  directed  against  "  fraudfull  alienations,"  it  is 
not  necessary,  in  challenging  transactions  under  it,  to  prove  actual  animus 
fraudandi  on  the  part  of  the  bankrupt  (7.V//iCo?f''.s  Tr.  1828,  7  S.  124  ;  Matthew, 
18G7,  5  M.  961,  per  L.  P.  Inglis ;  Loiidon,  1877,  5  li.  293,  per  L. 
Shand  ;  Marshall,  1794,  Mor.  1144).  Even  proof  of  intention  to  give  a  pre- 
ference, or  of  contemplation  of  bankruptcy  by  the  debtor  at  the  time,  does 
not  seem  essential  {ib.).  Nor  is  it  necessary  to  prove  that  the  creditor 
receiving  the  preference  acted  collusively  {BUncoiv,  supra,  and  7  W.  &  S. 
26 ;  Scoufjall,  1828,  6  S.  494).  It  is  not  settled,  however,  whether  the  rule 
of  the  Statute  is  absolute  to  the  effect  of  voiding  all  transactions  within  its 
scope  which  ojiorato  dc  facto  as  preferences,  irrespective  of  the  question  of 
humi  fides  on  the  })art  of  granter  and  grantee  {Loudon,  siqjra  ;  see  Frascr, 
1889,  16  E.  740,  per  L.  Young).  Proof  of  fraud  or  collusion  will  be 
necessary  where  the  parties  conspire  to  create  a  preference  under  the  guise 
of  a  transaction  whicli  does  not  primd  facie  fall  under  the  Act,  such  as  a 
transaction  ostensibly  in  tlie  ordinary  course  of  trade. 

Subject  to  what  is  said  below  as  to  the  classes  of  transactions  which  are 
recognised  as  outwit h  ihe  statutory  rule,  it  may  be  stated  that  the  scope  of 
the  Act  is  not  in  any  way  limited  by  the  form  in  which  the  preference  is 
given.  The  preference  may  be  by  way  of  direct  transfer  of  the  debtor's  estate, 
t'.y.  the  endorsation  of  a  bill  or  clieciue  (Y/(W,  1882,  9  R.  1097;  Carter,  1886, 
13  R  698),  or  by  the  discharge  of  a  debt  {Benton  &  Grays  Tr.,  1880.  7  K. 
951),  or  the  renunciation  of  a  right,  such  as  the  cancellation  of  a  back-bond 
qualifying  an  al)S()lute  disposition  (]-.ell.  Cow.  ii.  197  :  A'n7//,  1795,  Mor.  1163); 
or  it  may  be  by  indirect  methods.    The  following  additional  instances  may  be 
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given  bv  way  of  illustration  : — The  granting  of  a  lease  {MorrUoii,  1854,  10  D. 
1125  :  Kijd,  1890,  17  R  1051);  a  mortage  of  a  ship  {Anderson,  1859,  21  D. 
230);  abandonment  of  a  competent  defence  to  an  action  {Wilson,  1853,  16 
D.  275  ;  Laurie,  1867,  6  M.  85)  ;  prepayment  of  a  debt  {Sjieir,  1825,  4  S.  94, 

5  S.  680 ;  Blincows  Tr.,  1828,  7  S.  124  and  758,  7  W.  &  S.  26 ;  L'osr,  1868, 

6  ]M.  960);  selling  property  to  a  tliird  party  on  agreement  for  handing  the 
price  to  the  favoured  creditor  {Barbour,   1823,  2  S.  309  ;  Ramsay,  1829, 

7  S.  749) ;  selling  goods  to  a  creditor  in  order  that  he  may  plead  com- 
pensation on  the  price  (r>ell,  Com.u.  124,  199;  Marshall,  1794,  Mor.  1144); 
granting  security  to  a  third  party  who  arranges  to  undertake  liability  as 
cautioner  for  the  favoured  creditor's  debt  {Miller,  1822,  2  S.  71,  2  W.  &  S. 
579).  A  trust  deed  for  creditors  may  be  reduced  by  any  non-acceding 
creditor  {Douglas,  1832,  10  S.  647:  Wriyht,  1839,  1  D.  641;  Mackenzie, 
1868,  6  M.  833). 

A  mere  voucher  of  debt,  used  as  founding  a  claim  to  an  ordinary  ranking 
on  the  debtor's  estate,  is  not  struck  at  {Matthew,  1867,  5  M.  957  ;  Williamson, 
1882,  9  K.  859).  But  where  a  bill  acceptance  was  used  by  a  creditor  for 
obtaining  a  preference  by  competing  in  a  poinding,  it  was  held  liable  to 
challenge  {St ran;/,  1821,  1  S.  1 ;  see  per  L.  P.  Inglis  in  Matthew,  siqn-a). 
And  a  bond  of  corroboration,  accumulating  interest  and  penalties  and  putting 
the  creditor  in  a  position  to  adjudge,  was  also  set  aside  {Mackellar,  1791, 
Mor.  1114). 

It  will  not  exempt  a  deed  from  challenge  under  the  Act,  that  it  has  been 
granted  by  a  foreigner  {Blaclchurn,  22  Peb.  1810,  P.  C),  or  in  a  foreign 
country  {Sym,  1758,  Mor.  1137) ;  nor  that  the  preferred  creditor  is  a  foreigner 
resident  out  of  the  jurisdiction  {White,  1843,  5  D.  1148;  Hunter,  1825,  3 
S.  402). 

To  render  a  transaction  liable  to  challenge  under  the  Act,  it  must  be 
granted  to  a  creditor  in  an  existing  debt.  Thus  gratuitous  alienations, 
althougli  liable  to  challenge  at  common  law  or  under  the  Act  1621,  c.  18,  do 
not  fall  within  the  Act  of  1696,  whicli  only  strikes  at  acts  by  the  bankrupt 
"  in  favours  of  any  of  his  creditors  either  for  their  satisfaction  or  farder 
security  in  preference  to  other  creditors  "  {Fraser,  1889, 16  R.  740  ;  Hamilton, 
1743,  iMor.  1092 ;  Ferguson,  1869,  7  M.  592).  But  it  will  not  render  a 
transaction  exempt  tliat  a  third  party  is  interposed  as  tlie  direct  grantee  in 
order  to  disguise  the  real  nature  of  the  transaction  {Barbour,  1823,  2  S.  309  ; 
Ramsay,  1829,  7  S.  749).     (See  infra.  Nova  delita.) 

The  transaction  challenged  must  be  granted  voluntarily  and  in  satis- 
faction or  further  security.  It  may  be  now  taken  as  the  rule  of  construction 
developed  by  a  long  course  of  decisions,  that  the  Act  is  intended  to  strike 
at  transactions  by  which  favoured  creditors  are  given,  not  specific  implement 
of  a  matured  del)t,  but  some  surrogatum  or  security  therefor.  In  tlie  leading 
case  of  Taylor  (1855,  17  D.  639)  the  following  dictum  was  concurred  in  by 
the  whole  Court : — "  We  think  that  by  that  Statute  the  Legislature  did  not 
intend  to  disable  persons  in  the  predicament  therein  set  forth  from  fairly 
juiying  their  debts  as  these  became  payable, — or  from  fairly  and  strictly 
performing  their  obligations  ad  factum  prccstandum  as  these  became 
prestable.  It  is  legally  necessary  for  such  obligants  so  to  pay  their  debts 
and  to  ijcrfonu  th(;ir  obligations;  and  it  was  not  the  o))je('t  of  the  Statute 
to  disable  tliem  rr(jm  doing  without  compulsion  wliat  the  law  itself  would 
compel  them  to  do.  What  the  Legislature  intended  by  the  Statute  was  to 
disable  a  debtor  who  is  in  the  predicament  therein  set  forth  and  unable  to 
pay  his  debts,  from  entering  sp(jntaneously  into  some  new  transaction  with 
a  favoured  creditor,  whereby,  iji  lieu  of — or  as  a  suljstitute  for — regular 
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payment  of  a  debt  in  cu.sli,  tlie  debtor  grants  and  tbe  creditor  receives  a 
transference  of  some  other  funds  or  etiects  forming  part  of  the  debt<jr'B 
estate."  (See  also  G'ihson,  18;^.'),  1 1  S.  029,  per  L.  Fullerton  ;  and  Stivcn,  1871, 
9  M.  928,  per  L.  V.  Inglis.) 

This  rule  of  construction  is  illustrated  by  the  various  kinds  of  trans- 
actions which  have  come  to  be  recognised  as  beyond  the  scope  of  the  Act, 
although  taking  place  within  the  statutory  period.  These  are  usually 
classed  under  tlie  following  heads, — altliougli  the  classification  does  not 
correspond  to  any  delinite  distinctions  in  the  principles  governing  tiie 
ditlerent  classes, — viz. :  1.  Cash  payments.  2.  Transactions  in  the  ordinary 
course  of  trade.     3.  Nova  dehita. 

1.  Cash  Payments. — Payment  in  cash  of  money  obligations  presently 
due  has  always  been  regarded  as  outwitli  tlie  sco])e  (jf  the  Act  {Forhrs,\1^j\, 
Mor.  1128  ;  llamsuij,  1829,  7  S.  749  ;  Gordon,  1838,  1  D.  1).  Such  payment 
is  neither  "satisfaction"  nor  "  farder  security"  in  the  sense  of  the  Act, 
according  to  the  rule  of  construction  already  mentioned,  Ijut  is  specific 
implement  of  the  obligation  according  to  its  terms  (Bell,  Com.  ii.  201  ; 
(libsoii,  1833,  11  S.  930,  per  L.  Fullerton).  "A  man,  thougii  he  knows  that 
he  is  insolvent  and  cannot  pay  all  his  creditors,  may  nevertheless  prefer 
any  of  them  wliom  lie  pleases,  and  pay  their  debts  in  full,  ])rovided  their 
debts  are  due,  and  due  in  actual  money.  He  is  at  liberty  to  do  this,  though 
he  is  not  at  libertv  to  give  them  any  pledge  in  security  of  their  deljts"  (per 
L.  Young  in  Coutis   Tr.,  188G,  13  P.  1112). 

If  the  payment  be  anticipatory  and  not  on  account  of  a  matured  debt, 
it  will,  in  the  general  case,  fall  within  the  Act  as  being  "  satisfaction  or 
farder  security  "  (Spcir,  1825,  4  S.  94,  2  W.  &  S.  253,  5  S.  680 :  Blincoir's 
Tr.,  1828,  7  S.  124  and  758,  7  W.  &  S.  20 ;  Hose,  18G8,  G  M.  960  ;  see  Gudd, 
1857,  20  D.  3  and  392).  It  has,  however,  been  said  that  "  when  a  party  has 
money  in  liis  hands  for  wliicli  he  has  no  immediate  use,  he  may  perhaps 
purchase  up  his  own  bill  before  it  becomes  due "  (Spcir,  supra,  per 
L.  Glenlee).  And  the  course  of  dealing  between  tlie  parties,  or  custom  of 
trade,  may  form  relevant  considerations  in  determining  whether  a  pre- 
payment is,  in  particular  circumstances,  struck  at  by  the  Act  (per  L.  P. 
M'Neill  in  Guild,  supra).  Collusive  transactions,  as  where  the  parties 
conspire  to  convert  the  debtor's  property  into  casli  available  f(jr  tlie 
creditor's  payment,  will  not  be  protected  from  challenge  {Bean,  1760,  Mt»r. 
907;  Mitchell,  1834,  12  S.  802;  Shaids  Tr.,  1887,  15  E.  32).  It  is  not  in 
itself  enougli,  however,  that  the  debtor  has  paid  the  money  with  the  inten- 
tion of  preferring  the  creditor  in  question,  even  thougli  he  has  sold  part  of 
his  property  in  order  to  obtain  the  cash  to  do  so ;  nor  that  the  creditor 
knew  the  debtor  to  be  insolvent  when  he  received  payment  (Coutts  Tr., 
1886,  13  P.  1112). 

The  benefit  of  the  present  exception  extends  to  payments  made  by  bank 
notes,  che(iues  l)y  tbe  delator  (as  distinguislied  from  endorsements  (Corfer, 
infra)),  bank  drafts  and  bills.  Exchequer  and  Navy  bills,  antl  other  mercantile 
paper  which  is  commonly  paid  and  received  as  cash  (Bell,  Com.  ii.  202 : 
Blincoiu's  Tr.,  1828,7  S.  124:  Dixon,  1828,7  S.  132;  Carter,  infra).  P.ut 
payments  by  bill  or  endorsement  of  cheques  are  not  protected  (Carter,  1886, 
13  P.  698),  unless  made  in  the  ordinary  course  of  trade  (as  to  which,  see 
infra),  or  perhaps  where  the  creditor  resides  abroad,  and  the  means  of 
remittance  are  therefore  restricted  (see  per  L.  Shand  in  Carter,  supra). 
Consignation  of  money  is  in  certain  cases  equivalent  to  }>ayment,  so  as  to 
entitle  tlie  creditor  to  receive  tlie  consigned  money  though  the  debtor  has 
become  notour  bankrupt  within  sixty  days  of  the  consignation  (see  Miteliell, 
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1834,  12  S.  802:  GuUd,  1857,  20  D.  3  ami  392;  Stircn,  1801,18  E.  422; 
Gordon,  1838,  1  D.  1).  But  the  mere  setting  apart  or  separating  the  money 
for  the  creditor's  use  in  the  debtor's  hands,  without  actual  delivery  thereof, 
will  not  in  the  ordinary  case  be  regarded  as  equivalent  to  payment  in  a 
question  mider  the  Act. 

2.  Traiisadions  i)i  the  ordinary  course  of  Trade.  —  To  deny  this 
exception  would  lead  to  the  disturbance  of  business  relations  in  a  way 
not  intended  by  the  Statute.  During  the  statutory  period  the  imminence 
of  notour  bankruptcy  may  be  unsuspected,  while  the  prospect  of  its  occur- 
rence can  never  be  a  certainty ;  and  were  all  business  transactions  within 
that  period  to  be  struck  at  upon  its  occurrence,  the  result  would  be  to 
paralyse  trade.  The  continuance  of  ordinary  business  dealings,  moreover, 
cannot  be  regarded  as  containing  the  ingredient  proscribed  by  the  Act, 
which  is  the  taking  of  extraordinary  measures  to  satisfy  creditors  whose 
claims  cannot  be  met  by  the  debtor  in  ordinary  course.  The  distinction 
may  be  illustrated  by  the  following  case.  A  manufacturer  who  held  bills 
granted  by  customers,  endorsed  these  over  to  a  creditor  in  payment  of  the 
Tatter's  claim.  The  transaction  was  defended  as  being  in  accordance  with 
the  bankrupt's  own  business  practice,  followed  during  several  years ;  but 
this  practice  was  itself  the  outcome  of  his  financial  stringency ;  and  the 
endorsation  of  the  bills  was  held  to  be  out  of  the  ordinary  course  of  busi- 
ness dealing  {Horshrugh,  1885, 12  R  1171).  It  was  remarked  :  "  The  ordinary 
course  of  business  in  the  case  of  a  trader  who  is  in  a  state  of  solvency,  would 
have  been  that  every  one  of  these  bills  should  have  been  lodged  with  his 
banker  and  placed  to  his  credit,  and  when  he  paid  his  creditors  he  would 
have  paid  them  by  cheque  on  his  banker.  Tliat  would  have  been  the 
ordinary  course  of  business ;  this  is  an  extraordinary  course  of  business,  and 
only  resorted  to  because  the  bankrupt  was  in  labouring  circumstances  "  (per 
L.  P.  Inglis). 

It  is  not  possible  to  lay  down  precise  categories  for  the  transactions 
falling  under  the  present  exception,  as  much  will  often  depend  on  the 
circumstances  of  the  case,  such  as  the  nature  of  tlie  particular  business  in 
which  the  transactions  arise.  Deliveries  of  goods  in  implement  of  prior 
contracts  in  ordinary  course  are  not  affected  by  the  Act,  even  although  a 
long  period  may  have  intervened  {Gibson,  1833,11  S.  91G ;  Taylor,  1855, 
17  D.  639 ;  Millers  Tr.,  1802,  24  D.  821  ;  see  infra,  Nova  delita).  A 
transaction  may  be  protected  under  this  exception  although  it  has  the 
effect  of  incidentally  conferring  a  preference  on  a  creditor  for  a  prior  debt. 
Thus,  where  a  bleacher  in  ordinary  course  received  goods  to  bleacli  witliin 
the  sixty  days  from  a  manufacturer  who  was  due  him  an  account  for  work 
already  done,  it  was  held  tliat  the  bleacher's  lien  fell  to  be  allowed  its  full 
effect,  with  the  result  that  he  thereby  obtained  a  security  over  tlie  goods 
sent  not  only  for  the  cost  of  the  work  done  upon  them,  but  for  the  prior 
account  {Andersons  Tr.,  1871,  9  M.  718).  Similarly,  the  consignment  of 
goods  to  a  factor  in  ordinary  course  is  legitimate,  although  he  may  therel)y 
obtain  security  under  liis  right  of  lien  for  an  existing  balance  due  by  the 
principal.  Ikit  it  would,  of  course,  be  otherwise  if  the  real  object  of  the 
consignment  were  to  create  such  security  (Bell,  Com.  ii.  205).  If  the  factor, 
on  the  other  hand,  be  due  his  principal  the  value  of  goods  sold  on  his 
behalf,  and  consio-n  to  the  latter  goods  ag-ainst  such  value,  the  transaction 
may  be  justified  "if  tlie  goods  were  sent  according  to  the  principals  order, 
or  even  if  sent  in  the  usual  course  of  the  factor's  employment"  (Bell,  Com., 
ut  supra).  It  has  been  held  to  be  fairly  within  the  ordinary  course  of 
business,  in  certain  circumstances,  for  a  purchaser  to  return  to  a  merchant 
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or  mauutacLuiLT  j^'oods  !j(jugliL  t'or  which   hi;  tinds  htj  lias  no  use.      Thus 
where  u  lathe  was  in  this  way  returned  to  a  manufacturer  after  being 
retained  for  six  weeks,  the  Court  sustained  the  transaction  on  being  satisfied 
of  the  honafuh's  of  the  parties.     Such  proceedings,  bowever,  will  always  be 
carefully  scrutinised,  as  unusual  and  forming  a  likely  cover  for  fraud. 

An  impoitant  question  under  this  head  relates  to  payments  made  by 
bills  drawn,  or  the  endorsation  of  bills,  cheques,  or  other  negotiable 
instruments  by  tlie  debtor.  Such  a  payment  is  in  ellect  a  transfer  of  part 
of  the  dobto]''s  assents  to  the  receiver,  and,  unless  entitled  to  protection 
under  the  present  e.xcejttion,  falls  within  the  scope  of  the  Act.  The  case 
of  llorsbragli  above  referred  to  ailbrds  an  instance  of  this.  Where,  af'ain, 
ail  insolvent  linn  of  woolbrokers  endorsed  a  cheque  to  a  customer  in 
])aynu!nt  of  a  prior  debt,  the  transaction  was  set  aside  {(Jartcr,  188G,  13  It. 
(J98).  r>ut  where  a  bill  is  due  at  a  bank,  and  the  debtor  takes  it  up 
by  sending  to  the  bank  to  be  discounted  another  bill  for  the  amount,  the 
Act  has  been  held  not  to  apply  (Bell,  Com.  ii.  204;  Jamieson,  ih.  cit.). 
And  payments  by  endorsation  of  bills  in  the  ordinary  course  of  a  running 
account  lictween  a  banker  and  his  customer,  or  between  merchants,  or  a 
principal  and  agent,  will  be  eifectual  (iJell,  Com.  ii.  204;  Stem's  Crs.,  1791, 
Mor.  1142;  llirhmond,  1805,  M.  Bankruptcy  App.,  No.  24;  Bundas,  1808 
M.  lb.,  No.  28  ;  IJlincmv's  Tr.,  1828, 7  S.  124 ;  1831,  9  S.  317  ;  1833,  7  W.  &  s! 
20).  But  if  a  bill  be  past  due  and  protested,  the  endorsation  of  another 
bill  in  extinction  of  it  will  fall  under  the  Act  (]>ell,  Com.  ii.  204  ;  Blaikic, 
ih.  cit.). 

Where  the  debt  or  obligation  in  respect  of  which  a  payment  by  bill  is 
made  or  goods  are  delivered  is  not  due  or  prestable,  and  the  payment  or 
(bdivery  is  anticipatory,  and  therefore  not  in  ordinary  course,  it  will  not 
lie  entitled  to  the  benefit  of  the  present  exception  {Blincoivs  Tr.,  7U  supra  ■ 
M'Farlane,  1870,  9  M.  370  ;  Bell,  Com.  ii.  204;  see  Speirs,  1825,  4  S.  94- 
182G,  2  W.  &  S.  253;  1827,  5  S.  680).  Thus, where  the  charterers  of  a 
ship,  a  few  days  after  the  execution  of  the  charter-party,  accepted  at  the 
re([uest  of  the  shipowners  a  bill  at  fourteen  days  to  be  imputed  towards  the 
first  instalment  of  the  freight  when  it  should  become  due,  and  the  bill  was 
paid,  but  the  charterers  became  bankrupt  within  sixty  days  of  its  date  and 
before  any  part  of  the  freight  had  become  payable,  it  was  held  that  the  bill 
was  reducible  under  the  Act  {JPFarlanc,  ut  siqna).  Again,  where  the  trans- 
action, although  ostensil)ly  in  course  of  trade,  is  attended  with  circumstances 
showing  collusion  or  a  contrivance  to  evade  the  Act,  it  will  be  open  to 
challenge  (Bell,  Com.  ii.  204) ;  as  where  a  debtor  sells  goods  to  his  creditor 
to  enable  him  to  set  off  the  debt  due  to  him  against  the  price,  and  so  to 
obtain  satisfaction  to  the  extent  of  the  value  of  the  goods  {Stcirart,  1832, 
11  S.  171 ;  see  Daiuson,  1840,  2  D.  525);  or  where  the  bill  given  in  payment 
is  of  so  distant  a  date  as  to  show  it  to  be  a  security  rather  than  payment 
(Bell,  Com.  ii.  204).  Where  a  mercantile  company,  having  purchased 
goods  as  agents  for  an  employer,  sold  them  without  liis  knowledge,  and 
thereafter,  witliin  sixty  days  of  their  bankruptcy,  transferred  to  him  cc 
jyroprio  motu  a  quantity  of  other  goods  belonging  to  them  in  satisfaction  of 
his  claim,  tlie  transfer  was  held  reducible  under  the  Act  {ScowjaU,  1828,  G 
S.  494).  Again,  where  a  commission  agent  appropriated  the  proceeds  of  a 
bill  remitted  to  him  to  discount,  and  thereafter,  within  the  statutory  period, 
remitted  to  his  principal  an  acceptance  of  another  firm  and  a  bill  of  ladini' 
of  goods  shipped  abroad,  with  relative  draft  against  the  shii)ment,  the  Act 
was  applied  {White,  1843,  5  D.  1148). 

3.  Nova  dehita. — This   class  of    exceptions   embraces   all    ti-ansactions 
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in  whicli  the  conveyance  or  other  deed  or  act  of  alienation  by  the  liankrupt 
is  granted  or  done  in  ]>nrsuance  of  an  obhgation  midertaken  for  a  fair  and 
present  vahie  given  (Lell,  Co)/!.  ii.  205;  Goudy  on  />(ni/,>-iq)/ci/,  96).  The 
Statute  strikes  at  deeds  granted  vohuitarily  in  laxdur  of  "creditors"  in 
preference  over  other  creditors,  and  thus  postulates  that  the  grantee  is  a 
person  occupying  the  position  of  a  creditor  towards  the  Ixmkrupt  ]'>rior  to 
the  inception  of  the  alienation  challenged.  This  postulate  is  obviously 
absent  in  cases  where  the  act  of  alienation  only  gives  to  the  recipient  the 
very  thing  which,  under  the  particular  transaction  between  him  and  the 
bankrupt,  he  has  bargaiiuul  to  get  in  return  for  a  present  value  given  l)y  liini, 
and  that  whether  the  tiling  is  received  by  him  /(iiico  contextu  with  the  value 
given,  or  is  made  over  to  him  subsequently  in  implement  of  an  absolute  and 
immediate  obligation  to  that  effect  undertaken  by  the  baidcrupt  in  consider- 
ation of  such  value  given.  In  neither  of  these  cases  can  it  be  said  that  the 
bankrupt's  act  partakes  of  the  nature  of  a  preference  to  an  already  existing 
creditor.  Xor  can  it  be  said  to  confer  a  preference  on  the  grantee  by  way 
of  "  satisfaction  "  or  "  further  security  "  in  the  sense  of  the  Statute.  Like 
a  payment  iu  cash  of  a  matured  money  debt,  it  merely  gives  him  specific 
implement  of  a  debt  innnediately  exigible  by  him.  The  simplest  instances 
of  noca  (h'bita  are  sales  for  a  fair  price  paid  (Cransfoitn,  1830,  8  S.  425  ; 
GiMon,  1833,  11  S.  916 ;  Taijlor,  1855,  17  D.  639  ;  jMillcrs  Tr.,  1862,  24  D. 
821),  or  loans  upon  specific  security  instantly  constituted  in  exchange  for 
the  advance  {Bank  of  Scotland,  7  Feb.  1811,  F.  C. ;  Ilciiton  &  Grays  Tr., 
1880,  7  li.  951). 

The  term  nova  ddnta  has  sometimes  been  used  as  applicable  to  transac- 
tions originating  within  the  sixty  days.  There  seems  to  be  no  special 
principle  involved  in  this  restricted  use  of  the  term,  and  no  special 
convenience  in  adoi)ting  it  as  matter  of  nomenclature.  From  the  definition 
given  above  (which  is  in  accordance  with  the  more  usual  use  of  the  term) 
and  the  statement  of  the  general  principle  on  which  this  class  rests,  it  will 
be  seen  that  the  class  extends  to  (1)  cases  in  which  the  contract  has  been 
made  and  completed  either  during  the  sixty  days  or  after  the  actual  con- 
stitution of  notour  bankruptcy ;  (2)  cases  in  which  the  contract  has  been 
made  prior  to  the  sixty  days,  and  completed  during  their  currency  or  after 
actual  bankruptcy ;  (3)  cases  in  which  the  contract  has  been  made  during 
the  sixty  days,  and  completed  after  actual  banlcruptcy  (Goudy  on  Bankruptcy, 
97).  The  essential  element  is  that  the  mutual  obligations  of  the  contract 
be  undertaken  unico  contextu ;  and  if  this  be  so,  the  transaction  does  not 
lose  it  character  of  novum  dehitum  by  the  lapse  of  an  interval  of  time  prior 
to  its  execution.  Thus,  where  money  was  lent  on  the  faith  of  a  specific 
heritable  security  bargained  to  be  given  therefor,  and  the  bond  was  not 
granted  for  two  months  thereafter,  and  sasine  thereon  was  not  taken  for 
five  years  and  until  the  debtor  had  been  sequestrated,  it  was  held  that  the 
bond  was  not  reducible  under  the  Act  (Cormack,  1829,  7  S.  868).  Similarly, 
where  a  disposition  was  granted  and  infeftment  taken  within  sixty  days 
of  the  granter's  notour  bankruptcy,  following  on  missives  of  sale  entered 
into  five  months  previously,  the  Act  was  held  not  to  apply  {Cranstomi, 
1830,  8  S.  425).  Again,  where  a  party  bought  and  paid  for  wine  which 
was  set  apart  for  him  by  the  sellers,  and,  after  a  lapse  of  several  years 
another  part  of  the  seller's  stock  was  l)y  agreement  substituted  for  the  first, 
and  was  ultimately  forwarded  to  the  buyer  within  sixty  days  of  the  seller's 
liankruptcy,  the  transaction  was  held  not  reducible  by  the  seller's  trustee 
{Gibson,  1833,  11  S.  916). 

The  consideration  given  to  the  bankrupt  must  be  a  "  fair  and  present 
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Viiluo"(Bell,  Cam.  ii.  205;  L'rit[/It,  1717,  Mur.  11:^5;  Johnstone,  1751,  ]Vror. 
1  i;U) ;  see  Cranston  It,  ISliO,  8  S.  425). 

'J'lic  ]>riii(ii»le.s  goveriiiii'4  llie  exception  ol'  /lova  r/t7«7a,  as  above  generally 
stated,  have  only  been  dexeloped  in  a  long  course  of  decisions,  in  the  earlier 
of  wliich  they  obtained  but  j^artial  recognition.     The  simplest  cases  falling 
under  the  exception,  such  as  a  sale   for  a  present  price  paid,  where  the 
contract   is    performed    on    both    sides    unico   contcxtu,   have   always    been 
admitted.     ]5ut  more  (Ulliculty  arose  in  a])plying  the  rule  to  cases  where 
transactions,  originally  cntci'cd  into  befoi'e  the  sixty  days,  were  subsequently 
completed  during  their  currency,  or  after  actual  ncjtour  bankruptcy.     The 
completion  of  the  transaction  in  such  cases  may  l)e  (1)   th(!  act  of  the 
grantee  of  the  conveyance  or  other  deed  of  alienation  by  the  Ijankrupt,  or 
(2)  the  act  of  tlie  bankru])t  himself  in  implement  of  an  obligation  under- 
taken by  him.     These  will  be  dealt  with  separately  ;  and  in  regard  to  tlu; 
second  class   it   will  be  necessary   to  carefully  distinguish  what  kinds  of 
obligations  a  bankrupt  may  give  implement  of  notwithstanding  the  Statute. 
(1)  Completion  of  Transactions  after  the  hefjinnlng  (f  the  ^iixty  Lays  hy 
the  Act  of  the  Crantee. — The  Act  of  lGOG,c.  5,  declares  that  for  th(!  ])urpose8 
of  the  Act,  all  dispositions,  heritable  bonds,  or  other  luaitable  rights  wliere- 
ujMtn  infeftment  may  follow,  granted  by  a  bankrupt,  shall  only  be  reckoned  to 
be  of  the  date  of  the  sasine  lawfully  taken  thereon  (see  19  &  20  Vict.  c.  97, 
s.  G).     It  was  at  first  held  that  the  ol)ject  of  this  part  of  the  Statute  was,  in 
every  case,  to  prevent  securities  from  being  kept  latent,  and  that,  accordingly, 
wherever  the  constitution  of  the  real  right  was  delayed,  the  y«s  m  re  was 
separated   from    the  obligation,  the  creditor  remained   a   mere  unsecured 
creditor,    and    that    where    the   completion    of    the    security    took    place 
witliin  the  sixty  days,  it  was  truly  of  the  nature  of  a  security  given  for  a 
prior  debt  (Bell,  Com.  ii.  206-7;  Grant,  1717,  Mor.  1228-9).     This  view 
of  the  eilect  of  the  Act  was,  however,  subsequently  departed  from,  and  it 
was  settled  that  the  provision  declaring  the  date  of  the  infeftment  to  be  the 
date  of  the  deed  only  applies  to  transactions  of  such  a  nature  otherwise  as 
to  be  struck  at  by  the  Act,  and  that  it  does  not  affect  transactions  of  the 
nature   of   nova   delita    (Bell,   Com.  ii.    207:   Johnston,    1751,    Mor.   1130; 
Mitchell,  1799,  Mor.  App.  liank.  10  :   Bank  of  Scotland,  7  Feb.  1811,  F.  C. ; 
Cormack,    1829,    7    S.    8G8 ;  Cranstonn,    18:50,    8    S.    425,    G    W.  &  S.  79; 
Mansfield,  18:5:3,  11  S.  81:5;  1  S.  &  M'L.  20:5  ;  Kettle's  Tr.,  1884,  22  S.  L.  E. 
520;  Scottish  Frov.  Institution,  1886,  IG  II.  112).     This  may  be  illustrated 
by  the  following  two  cases : — If  A.  contracts  to  lend  B.  £500  on  the  specific 
security  of  a  bond  and  disposition  in  security  over  B.'s  property  of  X.,  and 
receives  the  bond  in  exchange  for  the  money,  but  does  not  record  it  until 
within  sixty  days  of  B.'s  notour  bankruptcy,  the  validity  of  the  security  is 
not  all'ected  by  the  Act,  in  respect  the   transaction  is  a  noinim  dehitum. 
If,  on  the  other  hand,  A.  lends  £500  to  B.  without  security,  and  thereafter 
B.,  before  the  sixty  days,  voluntarily  grants  a  bond  over  his  property  to  A.  in 
security  of  the  debt,  which  A.  does  not  record  until  after  the  sixty  days 
have  begun,  then  the  bond  will  be  held  to  have  been  granted  of  the  date  of 
such  recording,  and  will  be  reducible  under  the  Act.     The  rule  is  the  same 
under  the  existing  provision  of  the  Bankruptcy  Act,  185G  (s.  6),  which  makes 
tlie  date  of  a  deed  under  the  Act  of  1696  "the  date  of  recording  of  the 
sasine,  where  sasine  is  re(iuisite,  and,  in  other  cases,  of  registration  of  the 
deed,  or  of  delivery,  or  of  intimation,  or  of  such  other  proceeding  as  shall 
in   the   particular  case  be  requisite   for   rendering   such  deed  completely 
ettectual  (see  Bell,  Com.  ii.  208). 

(2)  Completion  of  Transactions  after  the  heyinning  of  the  Si.ety  Days 
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hy  the  Ad  of  the  Bankrupt. — There  is  an  obvious  difference  between 
acts  by  the  grantee  of  a  deed  done  ontwith  the  control  of  the 
bankrupt,  as  by  the  recording  of  an  infeftment,  and  acts  done  by  the 
bankrupt  liiniself ;  and  after  the  former  class  had  been  held  exempt  from 
the  operation  of  tlie  Act,  the  view  was  taken  tliat  tlie  latter,  as  being 
voluntary  acts,  in  all  cases  fell  under  its  provisions.  According  to  this 
view,  the  term  rolunfari/  was  held  to  apply  to  every  act  done  by  the 
bankrupt,  whether  spontaneously  or  in  implement  of  a  binding  obligation 
subsisting  against  him.  It  was,  however,  idtimately  settled  that  the 
Statute  does  not  apply  to  acts  done  by  the  ])ankrupt  in  specific  implement 
of  onerous  contractual  obligations  immediately  enforceable  against  him 
{Cranstoun,  1830,  8  S.  425,  G^W.  &  S.  79;  Gibson,  1833, 11  S.  916  ;  Tmjlor, 
1855,  17  D.  639 ;  Miller's  Tr.,  1862,  24  D.  821 :  Benton  &  Grays  Tr.,  1880, 
7  E.  951 ;  Liiulsay,  1880,  7  E.  1036  ;  Coivdenheath  Coal  Co.,  1895,  22  E.  682). 
Such  acts  are  not  voluntary  in  the  sense  of  tlie  Statute.  "You  cannot  say 
that  a  deed  is  voluntary  which  a  party  is  bound  to  execute,  and  wliicli  the 
law  will  compel  him  to  execute.  A  voluntary  deed  is  one  which  the  party  is 
at  liberty  to  execute  or  not  as  he  pleases  "  (per  L.  Wynford  in  Cranstoun,  ut 
suprei).  Nor  can  such  acts  be  said  to  be  in  satisfaction  to  the  creditor  in 
the  statutory  sense,  since  (like  the  payment  of  a  money  debt  in  cash)  they 
give  liim  the  specific  performance  to  which  he  is  entitled,  and  not  some 
surrogatum  or  substitute  therefor.  In  some  of  the  more  recent  decisions 
on  this  branch  of  the  law,  the  rule  of  the  authorities  last  cited  has  been 
illustrated  by  contrast  in  various  cases,  where  tlie  Act  has  been  held  to 
invalidate  deeds  of  a  bankrupt  done  in  pursuance  not  of  a  specific  prior 
obligation,  but  of  an  obligation  merely  general  in  nature.  This  is  an 
important  distinction,  and  is  more  fully  dealt  with  below. 

The  kinds  of  obligations  of  which  a  bankrupt  is  entitled  to  give  specific 
implement  will  vary  according  to  the  contract  out  of  which  they  arise. 
The  obligation,  e.g.,  may  be  to  deliver  moveables,  or  convey  heritage  in 
implement  of  a  contract  of  sale,  or  to  grant  securities  thereon  in  implement 
of  a  contract  of  loan,  or  under  the  provisions  of  a  marriage  settlement. 
Tims,  in  the  leading  case  of  Cranstoun,  1830,  8  S.  425,  6  W.  &  S.  79,  a 
creditor  agreed  by  ndssives  of  sale  to  buy  heritage  belonging  to  his  debtor 
at  a  certain  price.  After  an  interval  of  five  months,  and  within  sixty  days 
of  the  seller's  bankruptcy,  he  granted  a  disposition  in  implement  of  the 
missives,  the  price  being  (by  a  lond  fide  agreement  l)eyond  the  sixty  days) 
settled  by  setting  off  against  it  pro  tanto  a  previously  existing  claim  by  the 
purchaser  against  the  seller.  The  disposition  was  lield  not  reducible  under 
the  Act.  L.  Balgray,  who  gave  the  leading  judgment  in  the  Court  of 
Session,  said :  "  It  never  has  been  held  since  Watsons  Crs.,  31  July 
1 724  (Edgar,  p.  117),  that  any  insolvent  party  might  not,  as  late  as  the  last 
hour  before  bankruptcy,  make  an  onerous  sale  for  a  fair  price.  By  such  a 
transaction  the  creditors  sustain  no  injury.  If  the  subject  be  gone,  the 
price  comes  in  place  of  it."  Again,  in  the  case  of  Taylor,  1855,  17  D.  639, 
A.  agreed  to  take  C.  into  partnership  on  the  expiry  of  an  existing  copartnery 
between  A.  and  B.  On  the  day  fixed  C.  paid  liis  stipulated  share  of  capital. 
A  few  days  thereafter.  A.,  by  a  new  arrangement,  sold  to  C.  the  whole  stock- 
in-trade,  business,  etc.,  C.  getting  credit  in  settling  the  price  for  the  money 
already  paid  under  the  partnership  arrangement.  Three  days  afterwards, 
and  within  sixty  days  of  A.'s  notour  bankruptcy,  C.  obtained  possession  of 
the  sul)jects  of  sale  from  A.  It  was  held  by  the  whole  Court  that  the 
transference  within  the  sixty  days  having  been  in  specific  implement  of 
a  valid  obligation   ad  factum  prccstandum,  was  not  "  voluntary "  or  "  in 
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satisfaction  "  in  the  sense  of  the  Statute,  and  could  not  be  set  aside.     In 
the  case  of  Millers  Tr.,  1862,  24  1).  821,  the  bankrupts,  prior  to  the  sixty 
days,  wrote  a  letter  to  tlio  defender,  saying :  "  We  liave  this  day  sold  you 
100  tons  guano  at  £6  \)vv  ton,  payment  to  be  made  hy  your  acceptance 
at  four  UKUilhs.     Tlie  guano  to  be  delivered   as  required.     We,  hcnvever, 
reserve  right  to  repurchase  at  same  price  at  any  time  during  the  currency 
of  the  acceptance."     'V\u-  acceptance  was  granted  and  deposited  with  a 
bank,  who  advanced  money  on  it,  and   it  was  duly  retired  by  the  defender. 
The  guano  was  delivered  to  the  defender  six  days  before  sequestration  of 
the    bankrupts.     It  was   lield    that   the  delivery  of   the  guano,  being  in 
fulfilment  of  a  legal  oldigation  undertaken  sim^d  ac  semcl  with  the  advance 
of  the  money,  was  not  a  contravention  of  the  Act,  and  that  whether  the 
transaction  recorded  in  the  bankrupts'  letter  was  a  sale  or  a  loan.     In  the 
case  of  llenton  &  Orai/'s  Tr.,  1880,  7  II.  951,  a  solicitor,  \\.,  whose  firm  of 
11,  &  G.  acted  for  two  clients,  S.  and  D.,  obtained  payment  from  D.  of  the  sum 
contained  in  a  heritable  bond  over  his  property  held  by  S.,  falsely  repre- 
senting to  I),  that  S.  required  repayment,  and  to  S.  that  D.  desired  to  repay 
the  loan.     li.  oU'ered  to  S.,  as  a  reinvestment,  a  bond  over  the  house  of  his 
partner  G.,  and,  this  having  been  agreed  to,  G.,  within  sixty  days  of  the 
sequestration  of  his  and  the  firm's  estates,  granted  the  bond  to  S.,  who  of 
even  date  executed  a  discliarge  of  the  bond  by  D.     The  trustee  on  G.'s 
estate  having  brought  a  reduction  both  of  the  bond  by  G.  and  the  discharge, 
as  having  been  granted  to  secure  a  prior  debt  due  by  G.  to  S.,  arising  out 
of  the  appropriation  by  his  partner  IJ.  of  the  money  received  from  D.  on 
beiuilf  of  S.,  it  was  held  that  the  transactions  were  nova  dcbita,  and  reduction 
was  refused.     The  Lord  Ordiunry  (L.  Kutherfurd  Clark)  refused  reduction 
of  the  discharge  on  the  ground  that  G.'s  trustee  had  no  title  to  challenge 
it,  but  reduced  the  bond  on  the  ground  that  G.  had  received  no  value  for 
it;  but  the  Court,  reversing  the  latter  part  of  the  judgment,  held  that  the 
money  received  by  his  firm  from  D.  formed  good  consideration  to  G.,  and 
that  th(>  granting  of  the  bond  was  a  specific  j^*^'''^  contractus.     In  Lindsay, 
1880,  7  li.  lOMG,  M.  &  Co.  (the  bankrupts),  who  were  part  owners  and  ships- 
husbands  of  a  vessel  abroad,  got  an  advance,  before  the  sixty  days,  from  A. 
&  li.  upon  the  inward  freight,  and  agreed  to  place  the  vessel  in  the  hands 
of  A.  &  R.  to  collect  tlic  freight  for  their  reimbursement.     On  the  arrival 
of  the  vessel,  A.  &  11.  requested  M.  &  Co.  to  receive  and  remit  the  freight, 
which  they    did   within   the   days  of   bankruptcy.     It   was  held  that,  as 
the  payments  by  M.  &  Co.  were  made  in  specific  implement  of  an  agree- 
numt  undertaken  more  than  sixty  days  before  bankruptcy,  they  were  not 
all'ected  by  tlie  Statute;  and  an  opinion  was  expressed  by  L.  Shand  that 
it  woidd  not  have  made  any  difference  had  the  original  transaction  been 
within  the  sixty  days.     His  Lordship  said  :  "  If  a  merchant,  in  the  ordinary 
course  of  business,  advances  money  to  another  a  month  before  bankru}itcy, 
on  the  footing  that  it  will  lie  repaid  within  a  fortnight  or  so,  and  at  the 
same  time  gets  a  security  that  will  enable  him  to  recover  the  amount  of 
the  advance,  and  recovers  the  amount  through  that  security,  it  appears  to 
me  to  be  unchallengeable  under  the  Statute."     In  the  older  case  of  Mitchell, 
1790,  Mor.  App.  Bankrui)t,  10,  a  husband,  by  antenuptial  marriage  contract, 
bound  himself  to  infeft  liis  wife  for  her  liferent,  in  case  of  survivancy,  in 
certain  property  belonging  to  liim  in  which  he  himself  was  not  at  the  time 
infeft.    Two  years  tliereafter,  and  within  a  month  of  his  notour  bankruptcy, 
he  obtained  himself  infeft,  and  of  the  sanui  date  his  wife  w^as  infeft  on  the 
clause  in  tlie  contract.     It  was  held  that  tlie  title  so  made  up  could  not  be 
reduced    under    the    Act,    the    husband's    infeftment    not    being    liis    own 

VOL.   II.  2 
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vuluntaiy  act,  seeing  that  his  onerous  obligation  in  tlie  marriage  contract 
would  have  entitled  the  wife  to  complete  her  right  by  expeding  infeftment 
in  her  husband's  person  as  well  as  her  own. 

An  important  class  of  cases,  in  which  the  application  of  the  Act  has 
frequently  had  to  be  considered,  consists  of  those  in  wliich  a  security  is 
constituted  witliin  the  days  of  bankruptcy  under  a  contract  previously 
entered  into.  Of  course,  if  no  security  have  been  stipulated  for  originally, 
the  voluntary  granting  of  one  by  the  bankrupt  clearly  falls  within  the  Act. 
But  even  where  the  lender  originally  stipulates  for  security,  the  authorities 
have  drawn  a  distinction  between  (1)  the  case  of  the  liankrupt  giving  a 
security  specifically  stipulated  for,  and  contracted  to  be  immediately  given 
as  part  of  the  original  bargain ;  and  (2)  the  case  of  the  bankrupt  granting 
a  security  in  fulfilment  of  an  obligation  of  a  general  kind  to  secure  the 
debt.  The  general  doctrine  deduced  from  tlie  cases  on  tlie  subject  is  stated 
by  Mr.  Bell  {Com.  ii.  211)  to  be:  "1st.  Tliat  wherever  money  is  paid  or 
advanced,  or  property  made  over  in  consideration  of  a  general  promise  of 
security,  not  over  a  specific  subject,  the  distinction  is  sanctioned  between 
the  debt  and  the  security  subsequently  granted,  and  in  its  true  intent  and 
meaning  the  rule  of  the  Statute  is  understood  to  apply  to  the  security,  when 
it  comes  to  be  granted,  as  being  truly  a  security  for  a  previous  debt  .  .  . 
2nd.  It  has  also  been  held  that,  wherever  there  is  stipulated  a  specific 
security  over  a  particular  subject,  in  consideration  and  on  the  faith  of 
which  an  advance  of  money  or  transfer  of  goods  is  made,  the  completion  of 
that  security,  although  after  an  interval  of  time,  and  after  the  term  of 
constructive  bankruptcy  has  begun,  is  not  within  the  intent  and  meaning 
of  the  Act."  It  is  necessary  to  remark,  however,  that  the  distinction  is 
not  entirely  between  stipulating  for  a  specific  security  and  for  security 
generally.  As  will  be  seen  from  the  authorities  Ijelow,  not  only  must  there 
be  a  specific  security  stipulated  for,  but  it  must  be  contracted  to  be  given 
forthwith,  as  being  really  the  Ijasis  on  which  the  advance  is  made. 

The  general  doctrine  is  elucidated  in  the  following  sentences  from  the 
opinion  of  L.  P.  Inglis  in  the  case  of  Stivcn,  1871,  9  M.  933:  "An 
obligation  of  a  general  kind  to  give  security  is  plainly  nothing  at  all  in 
itself.  It  is  an  obligation,  no  doubt,  that  the  party  is  bound  in  honour  to 
fulfil,  but  it  is  an  obligation  not  applicable  to  any  particular  subject,  and  it 
is  not  in  itself  a  specific  obligation ;  and  until  it  is  made  special  in  some 
way  or  other,  it  cannot  be  said  to  be  a  security  for  the  debt  at  all.  In  that 
view,  it  is  only  when  the  so-called  obligation  is  fulfilled  that  there  comes 
to  be  any  security.  And,  therefore,  that  is  the  point  of  time  at  which  the 
security  is  granted ;  and  if  that  point  of  time  occur  within  sixty  days  of 
bankruptcy,  the  application  of  the  Statute  is  clear,  because  that  is  security 
given  within  sixty  days  for  a  prior  debt.  But,  on  the  other  hand,  if  the 
party  come  under  an  obligation  to  do  something  immediately  and  uncon- 
ditionally, it  shall  have  the  effect  of  creating  a  good  security ;  and  when  I 
say  come  under  an  obligation,  I  mean  nothing  short  of  this,  that  he  subjects 
himself  to  an  obligation  instantly  and  absolutely  enforceable.  When  he 
comes  under  such  an  obligation  as  that,  then  the  fulfilment  of  that 
obligation,  although  within  sixty  days,  will  not  make  a  case  under  the 
Statute,  because  there  the  security  is  substantially  granted  before  the  sixty 
days,  and  at  the  same  time  as  the  debt  is  contracted.  It  is  a  security 
contemporaneous,  in  that  point  of  view,  with  the  contraction  of  the  debt." 

Accordingly,  where  money  is  advanced  on  the  faith  of  a  specific  security 
to  be  granted  for  it  forthwith,  tlie  transaction  is  a  novum  debitum,  and  if 
the  debtor  grants  the  particular  security  in  implement  of  the  bargain 
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within  Lhu  sixty  days,  the  security  will  nut  be  reducible  under  the  Act 

{Bank  of  Scotland,  7  Feb.  1811,  F.  C. ;  Corviaclc,  1829,7  S.  868;  Millers 

Tr.,  18(32,  24  1).  821 ;  Itmton  &  Grays  Tr.,  1880,  7  E.  951 ;  Lindsiuj,  1880, 

7  K.   1036;   Coivdcibcath  Coal  Co.,  1895,  22  K.  682).     "But  the  security 

granted   is   voidable   where   the   obligation   to  grant  it  (1)  is  undertaken 

subsecjuent  to  entering  into  the  contract,  or  (2)  althougli  in  greniio  of  or 

contemporaneous  with  the  contract,  is  only  an  oljligation  or  promise  in 

general  terms  to  grant  security,  or  (.">)  is  an   o])ligation   to  grant  some 

sj)eciHed  class  oi  security  which  fails  of  being  suHiciently  specific  as  to  tlie 

subject-matter,  or  is  indelinite  as  to  the  time  of  perf(jrmance  "  (Goudy  on 

JJankriqdry,  lOo).     The  following  cases  may  be  referred  to  as  illustrating 

the  rule  formulated  in  the  passage  just  quoted.     In  Moncrieff,  1851,  14  D. 

200,  a  party,  six  months  before  bankruptcy,  received  an  advance  from  a 

bank  in  exchange  for  his  promissory  note,  along  witli  a  letter  addressed 

by    him    to    the    Ijank    binding    himself    at   "  any    time    required "   to 

assign  to  the  bank,  in  security  of  the  advance,  a  certain  bond  and  two 

policies  of  insurance,  which  he  then  deposited  with  the  l)ank.     Six  days 

before  his  bankruptcy,  he,  upon  the  requisition  of  the  bank,  assigned  the 

securities  in  (picstion  to  them  in  terms  of  the  letter  of  obligation.     The 

assignation  was   held   reducible  under  the  Act.     Here  the  security  was 

perfectly  specific,  and  the  debtor  had  come  under  an  enforceable  obligation 

to  grant  it.     The  defect  in  the  transaction  was  that,  as  the  terms  of  the 

letter  of  obligation  showed,  "  the  instant  granting  of  the  security  was  not 

the  consideration  of  the  advance.     There  was  no  absolute  stipulation  for 

the  security  at  the  time  of  the  advance :  on  tlie  contrary,  the  borrowers 

were,  by  the  terms  of  the  missive,  bound  to  grant  the  assignation  at  any 

time  required.     So  far,  then,  from  the  granting  of  the  security  being  the 

instant  consideration  for  the  advance  of  the  money,  the  defenders  were 

satisfied  with  the  promissory  note,  and  it  was  to  be  a  matter  of  after 

consideration  whether  they  should  require  the  security  or  not"  (per  L. 

Fullerton,  p.   204).     A  very  similar  question   occurred   in  Govrlay,  1887, 

14  li.  40.J,  and  was  decided  in  the  same  way.     The  bankrupts  had  obtained 

an  advance  from  the  defender,  in  exchange  for  which  they  granted  their 

promissory  note,  and  deposited  witli  the  defender  a  certificate  of  certain 

shares,  along  with  a  letter  stating  that,  "in  consideration  of"  the  advance, 

they  made  the  deposit  and  bound  themselves   to   transfer   the  shares   to 

the  defender  at  any  time  during  the  currency  of  the  bill,  if  so  desired  by 

him.     The   securities  were   transferred   in   implement   of   this  obligation 

within  sixty  days  of  bankruptcy.     The  Lord  Ordinary  (L.  Kinnear)  held 

the  transfer  not  reducible,  distinguishing  the  case  from  that  of  Moncrieff 

isnprct),  on    the   ground    that   the  terms  of   the  letter  showed   that   the 

security  upon  whicli  the  defender  made  the  advance  was  not  the  personal 

obligation  in  the  promissory  note,  but  the  specific  security  of  the  shares 

in   question.     The  Second   Division  of  the  Court,  following  the  case  of 

Moncrieff,   reduced  the   transfer,   on    the    ground    that    the   Statute   was 

excluded  only  where  the  security  was  stipulated  for  as  "a  simultaneous 

and  contemporaneous  security."     In    Slivcn,   1871,  9   M.   92o,  a  firm  of 

merchants  accepted  accommodation   bills   drawn  upon  them  by  another 

firm,  and  received  by  way  of  security  invoices  of  goods  bearing  to  be  sold 

by  the  drawers  to  the  acceptors,  but  really  intended  as  a  security  only. 

In  accordance  with  the  intention  of  parties,  the  goods  remained  in  the 

possession  of  the  drawers,  subject  to  their  control  and  disposal,  and  they 

were  not  delivered  to  the  acceptors  until  within  sixty  days  of  the  drawers' 

bankruptcy.     The  delivery  was  held  to  be  struck  at  by  the  Act.     In  Jihind's 
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Tr.,  1891,  18  E.  623,  the  Act  was  applied  in  suniewluit  Kiiiiilur  circum- 
stances. In  Gourla}/,  1875,  2  R  738,  the  defender  advanced  £500  to 
P.  &  Co.,  wlio  handed  him  in  exchange  a  written  obKgation  in  these  terms : 
"  We  have  this  day  received  from  you  £500,  and  we  hereby  promise  to 
give  you,  within  one  montli  from  this  date,  deHvery-orders  on  stores  in 
Glasgow  for  wheat,  oats,  beans,  or  Indian  corn  to  the  full  value." 
V.  &  Co.  then  purchased  grain  in  the  market,  and  within  sixty  days  of 
theii'  bankruptcy  handed  delivery-orders  therefor  to  the  defender.  The 
transaction  was  set  aside.  The  obligation  here  implemented  by  the 
bankrupts  was  general  in  character,  both  as  regards  the  subject-matter  and 
as  to  the  time  of  performance.  In  the  recent  case  of  Pater  suns  Tr.,  1891, 19 
E.  91,  the  defenders,  who  were  the  testamentary  trustees  of  a  pawnbroker, 
entered  into  an  agreement  with  a  relative  of  tlie  deceased  which  purported 
to  grant  to  him  a  lease  of  the  pawnbroking  premises,  with  the  stock  of 
pledges  therein,  in  order  that  he  might  carry  on  the  business,  he  paying 
rent  and  interest  on  the  stock,  and  binding  himself,  on  receiving  fourteen 
days'  notice,  to  cede  possession  of  the  premises  and  the  stock  therein  at  the 
time.  After  some  years,  the  lessee  ceded  possession  within  sixty  days  of 
his  bankruptcy.  It  was  held  that  the  Act  applied,  in  respect  that  the 
obligation  of  which  performance  had  been  made  was  not  specific  as  to  the 
stock  (the  corpus  of  which  was  necessarily  a  changing  one),  and  also  that, 
under  the  agreement,  the  time  of  performance  was  postponed  and  indefinite. 
In  Mansfield,  1833,  11  S.  813,  ailcl.  1  S.  &  M'L.  203,  a  loan  was  granted 
on  the  faith  of  heritable  security  over  specific  lands.  Through  the  fault  of 
the  borrower,  the  bond  given  in  exchange  for  the  loan,  and  accepted  by  the 
lender  under  error,  included  a  part  only  of  the  lands  in  question.  Tlie 
mistake  was  discovered  after  the  borrower  had  been  sequestrated,  and  in 
order  to  rectify  it  he  granted  a  bond  of  corroboration  over  the  whole  lands. 
The  Court  by  a  majority  held,  inter  alia,  that  the  Act  applied.  In  the 
House  of  Lords  the  judgment  was  affirmed,  on  the  ground  that  the  debtor 
was  disabled  Ijy  his  sequestration  from  granting  the  bond  of  corroboration ; 
but  the  opinion  of  L.  Brougham  was  in  favour  of  the  application  of  the 
Act.  (See  the  remarks  on  this  case  in  Goudy  on  Banlrvytey,  101,  where 
the  application  of  the  Act  is  doubted,  on  the  ground  that  the  bond  of 
corroboration  gave  the  lender  the  specific  security  he  had  stipulated  for, 
and  on  faith  of  which  he  had  advanced  the  money.) 

Title  and  Interest  to  Challenge  Preferences. — An  indAvidual  creditor  may 
challenge  a  preference  if  his  debt  have  been  contracted  prior  thereto 
(Bell,  Com.  ii.  194-5;  Mm,  1702,  Mor.  1006;  Barclay,  llWd,  Mor.  1151). 
This  right  does  not  fall  Ijy  the  occurrence  of  sequestration,  although  the 
trustee  (as  stated  below)  lias  a  concurrent  title  to  make  the  challenge  ;  nor 
is  it  destroyed  by  an  adverse  interest  in  the  general  body  of  creditors 
{Brawn  &  Co.,  1890,  18  E.  311 ;  Bell,  Com.,  5th  ed.,  ii.  415,  note  3).  A 
trustee  in  sequestration  has  by  Statute  (19  &  20  Vict.  c.  79,  s.  11)  a  title  to 
challenge  for  behoof  of  all  creditors  entitled  to  be  ranked  on  the  estate. 
Prior  to  1856  the  title  of  the  trustee  had  been  conceded  by  practice, 
provided  he  represented  prior  creditors  who  were  themselves  entitled  to 
challenge.  Now,  however,  this  condition  is  unnecessary.  A  liquidator  of 
a  public  company  may,  apparently,  challenge  preferences,  provided  he 
represents  x^rior  creditors  (see  Clark,  1883,  9  E.  1017).  Tlie  title  of  a  trustee 
in  cessio  has  never  been  aflirmed  by  tlie  Court.  The  only  n^ported  case 
bearing  on  the  subject  is  that  of  Thomas,  1866,  5  M.  198,  where  the  title  of 
a  trustee  suing  a  reduction  of  a  promissory  note  and  a  conveyance  of 
heritage  was  negatived  generally  by  the  interlocutor  of  the  Court,  although, 
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from  th(;  argument  and  opinions,  tlio  subject  of  question  would  seem  to 
have  been  the  title  of  the  trustee  to  sue  quoad  the  conveyance  in  the 
absence  of  a  disposition  onmium  honormn  by  the  debtor.  A  trustrc  under  a 
private  tnidfor  creditors  cannot  challtuige  in  virtue  merely  of  the  convey- 
ance by  the  debtor  of  his  estate,  but  lie  may  do  so  if  the  trust  deed  confers 
express  power,  and  creditors,  having  themselves  a  title,  accede  thereto,  and 
thus  im])li('(lly  constitute  the  trustee  their  representative  (Flemiwjs  Trs., 
ISO:^,  10  \[.  r)42).  The  hankrvpt  cannot  in  his  own  right  chalhaige  prefer- 
ences whi(;h  lie  has  granted,  lie  may,  however,  acfpiire  right  from  his 
creditors  to  do  so  where  he  is  reinvested  on  composition,  provided  (1)  he 
stipulates  fur  and  obtains  a  special  assignation  of  tlie  creditors'  right 
to  challenge,  and  (2)  notice  is  given  to  the  preferred  creditors  in  course 
of  the  composition  arrangement  that  the  challenge  is  intended.  The 
purchaser  of  a  sequestrated  estate  inider  a  deed  of  arrangement  has  no  title 
to  challenge  preferences  granted  by  the  bankru[)t  without  express  assigna- 
tion (Smith,  1880,  IG  11.  392).  But  third  parties  who  have  obtained  a  prior 
dis])osition  or  assignation  to  the  pubjcct  in  (|uestion  may  do  so  {Shaw,  1747, 
^lur.  1150;  Wriyht,  18.'!9,  1  1).  G41).  An  interest  as  well  as  a  title  is 
required  to  support  the  challenge,  as  in  other  actions.  The  transaction  will 
be  set  aside  only  so  far  as  the  interest  of  the  challenger  extends  {Ker,  1830, 
8  S.  408) :  and  the  challenge  will  fail  if  it  appear  that  it  would  confer  no 
beneht  on  the  pursuer,  as  where,  e.g.,  the  reduction  of  a  transaction  would 
only  have  the  effect  of  opening  up  the  fund  to  the  claim  of  some  other 
person  {DLeon,  1828,  7  S.  132;  Goudy  on  Bankruidcy,  108). 

Form  and  Effects  of  Challenge.— Tha  Bankruptcy  Act,  185G  (19  &  20  Vict, 
c.  79),  provides  (s.  10)  :  "  Deeds  made  void  by  this  Act,  and  all  alienations  of 
property  by  a  party  insolvent  or  notour  bankrupt  which  are  voidable  by 
Statute  or  common  law,  may  be  set  aside  either  l)y  way  of  action  or 
exception,  and  a  decree  setting  aside  the  deed  by  exception  shall  have  the  like 
effect  as  to  the  party  objecting  to  the  deed  as  if  such  decree  were  given  in 
a  decree  at  his  instance."  A  challenge  by  direct  action  may,  according  to 
circumstances,  be  in  form  of  a  reduction  (competent  only  in  the  Court  of 
Session),  or  of  a  petitory  summons  or  Sheriff  Court  petition,  with  or  without 
declaratory  conclusions.  Under  the  head  of  "  exception  "  is  included  the 
case  of  a  pursuer  who  challenges  in  replication  a  deed  or  other  transaction 
founded  on  by  the  defender  in  support  of  his  case  (Dickson,  18G6,  4  M.  797  ; 
Mackenzie,  1868,  G  M.  833).  Where  the  challenge  is  by  a  direct  action  in 
the  Court  of  Session,  it  may  be  tried  with  or  without  a  jury.  In  the  case  of 
a  circuitous  proforcuce  by  means  of  a  conveyance  to  aurintorposed  third  party, 
botii  he  and  the  creditor  intended  to  be  favoured  should  be  called  as  parties 
(Eraser,  1889,  IG  K.  740).  For  forms  of  summons  or  petition,  reference 
may  be  made  to  Juridical  Styles,  vol.  iii.:  Lees,  Handbook  of  Sheriff'  Court 
Styles,  9G.  The  eli'ect  of  decree  setting  aside  the  transaction,  wlien  ob- 
tained by  an  individual  creditor,  is  to  lay  the  subject  open  to  the  diligence 
or  claims  of  creditors,  according  to  their  respective  priorities  or  preferences 
(Cook,  189G,  4  S.  L.  T.  105).  Where  sequestration  has  supervened, 
the  subject  will  become  part  of  the  general  estate  of  the  bankrupt, 
subject  to  any  claims  of  preference  thereon  at  the  instance  of  individual 
creditors;  and  if  the  trustee  be  pursuer,  he  will  be  entitled  to  conclude  for 
and  obtain  possession  or  payment  of  it  (Bell,  Com.  ii.  21G).  If  the  creditor 
receiving  the  preference  have  disposed  of  the  sidiject  before  the  action,  he 
must  account  for  the  value ;  but  if  he  have  acted  in  good  faith,  he  may  not 
be  bound  to  make  good  more  than  the  value  he  has  himself  received  for 
it  (Drummond,  1850,  12  D.  G04).     Tiie  subject  itself  cannot  be  vindicated 
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from  a  third  party  who  has  acquired  it  onerously  and  in  good  faitli  from  the 
creditor  {see  Dnonmond,  siq^ra  ;  Ailamson,  JTovic,  &  Co.,  18G8,  0  M.  347). 
Creditors  challenging  a  preference  must  make  restitutio  in  integruni  so  fai' 
as  regards  any  bonetit  that  may  have  accrued  to  them  from  the  transaction 
sought  to  he  set  aside  (Bell,  Com.  ii.  217 ;  Balfonr,  1822,  1  S.  466).  But 
they  are  not  hound  to  repone  the  preferred  creditor  to  former  rights,  in 
relation  either  to  estate  of  the  bankrupt  not  under  their  control,  or  to  third 
parties,  which  the  creditor  may  have  renounced  in  consideration  of  the 
alienation  challenged  (Bell,  Com.  ii.  217).  Thus,  where  he  has,  in  respect 
of  the  preference  challenged,  given  up  a  bill  accepted  both  by  the  bank- 
rupt and  a  third  party,  the  creditors  are  not  bound  to  repone  him  to  the 
position  of  being  able  to  operate  the  bill  against  the  third  party  upon  the 
preference  being  set  aside  {Black,  15  Dec.  1814,  F.  C). 

On  tlie  subject  of  this  article  generally,  see  Bell,  Com.  ii.  192  ct  scq. ; 
Goudy  on  Banlcruptcij,  05  ct  scq. ;  Murdoch  on  Bankruiitcy,  10,145  ;  Mackay, 
Manned. 

See  Cessio  ;  Insolvency  ;  Sequestkation  ;  Trust  Deed  foii  Cheditors  ; 
Co:\iPOSiTiON. 


Bankruptcy,  Fraudulent. — See  Fraudulent  Bankruptcy. 
Bankrupt   Pursuer. — See  Caution  (Judicial)  ;  Title  to  Sue. 


Banneret. — Knight-banneret,  formerly  the  highest  of  the  three 
degrees  of  chivalry— knights-banneret,  knights,  and  esquires.  Long  and 
distinguished  service  in  war,  a  considerable  following  of  knights,  squires, 
and  men-at-arms,  and  a  sufficient  rent-roll  to  maintain  the  dignity,  were 
held  to  be  the  necessary  qualifications  of  a  banneret.  The  dignity  of 
knight-banneret  was  conferred  on  the  field  by  the  leader  of  the  army,  before 
or  after  a  battle,  with  the  ceremony  of  cutting  off  the  point  of  the  knight's 
standard,  converting  it  thereby  into  a  banner  similar  to  a  baron's  {Terms  eh 
la  Ley,  h.v.).  The  knight-banneret  fought  under  his  own  banner,  and  under 
the  immediate  command  of  his  king  (Mill,  Hist,  of  Chivalry,  i.  16-19,  ii. 
50,  51).  Knights-bannerets  made  by  the  sovereign  in  person,  under  the 
royal  standard,  displayed  in  an  army  royal  in  open  war,  take  social  pre- 
cedence of  viscounts'  younger  sons.  Knights-bannerets  not  made  by  the 
sovereign  personally  take  a  lower  place, — after  baronets,  and  before  Knights 
Grand  Cross  of  the  Bath. — [Manual  of  liank,  p.  151  ct  scq. ;  Burke  on 
Precedence ;  Tondins,  Diet.,  h.v.\    See  Ban  rente. 


Bannock  {Ut.  a  cake,  usually  made  of  the  meal  of  barley,  oats,  or 
pease)  was  a  percjuisite  of  the  mill  servant  due  by  the  thirle  under  the 
obligation  of  thirlage.  It  was  one  of  the  sequels,  which  were  not  mere 
voluntary  gratuities,  but  were  due  in  virtue  of  the  astriction  {Adamson, 
Mor.  15965).  The  amount  depended  on  usage  {Bct7nsay,  1738,  Mor.  16017). 
See  Thirlage  ;  Sequels. 


Banns  and  Registrar^  sCertlficate.—HistoryajidA^aturc 

ofBanns.—iJutW  the  passing  of  the  Marriage  Notice  Act,  1878(41  &  42  Vict. 
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c.  43),  it  was  impossible  to  contract  a  regular  marriage  in  Scotland  without 
the  [»r(!vious  puhlifjition  of  ])anns.  That  Statute  introduced  an  alternative 
procedure  l)y  whic-h,  when;  hotli  parties  were  resident  in  Scotland,  a 
registrar's  certificate  that  a  imtiee  of  the  intended  marriage  had  been 
published  in  the  manner  therein  iPinvidcd,  was  made  equivalent  to  a  certi- 
ficate that  banns  had  been  proelaimeil  (see  infra).  The  custom  of  publish- 
ing bauns,  which  had  obtaincid  in  some  countries  from  the  early  days  of  the 
Church,  was  made  general  thnjughout  Western  Christendom  by  Innocent 
III.  at  the  Lateran  Council  of  1215  (see  Pollock  and  Maitland,  Hist,  of 
JfJiuilixh  Law,  ii.  3G8 ;  Pothier,  Traits  du  Cuntrat  de  MaricKje,  Partie  II., 
chap.  ii.  s.  1 ;  Friedberg,  J)as.  Hccld  der  J^heschlicssunf/,  10,  124).  Tlie  Statutes 
of  this  Council  were  copied  in  the  Canons  of  the  Provincial  Councils  held  at 
J'erth  in  1242  and  1260  {Canons  of  the  Church  o/ >S'co//a?i(/,  pidjlished  by 
Hailes;  see  Eraser,  IF.  d;  W.  i.  283).  Canon  65  provides:  Nullus  sacerdos 
prasumat  aliquas  jx-rsonas  nuitrimonialiter  conjungere,  nisi  prius  terna 
denuuciatione  in  ecclesia  publice  et  solenniter  pra-missa,  secundum  formam 
coucilii  generalis.  Since  that  time  at  least  banns  have  been  regularly  pr()- 
claimed  in  Scotland  (see  Ballantyne,  1859,  3  Irv.  at  p.  361).  The  essential 
elements  of  banns  are:  (1)  the  public  proclamation  before  the  congregation 
assembled  in  the  church,  that  persons,  whose  names  and  designations  are 
stated,  intend  to  marry  each  other ;  and  (2)  the  granting  of  an  opportunity 
to  any  person  who  knows  of  a  valid  impediment  to  the  marriage,  to  state 
it  before  it  is  too  late. 

Jirr/idations  and  Practice. — The  form  of  words  employed  is  :  "  There  is  a 
purpose  of  marriage  between  ,  residing  at  ,  in  th 

parish  and  ,  residing  at  ,  in  tli       })arish 

of  which  proclamation  is  hereby  made  for  the  first  (or  second) 
time,"  or,  if  banns  are  proclaimed  on  one  Sabbath  only,  "  of  which  full 
and  final  proclamation  is  lu^reby  made "  (Cook,  Church  Styles,  44). 

The  regulation  of  the  practice  as  to  banns  has  been,  in  general,  left  to 
the  Church  authorities,  and  has  been  dealt  with  in  various  Acts  of 
Assembly  (see  Hutton,  1875,  2  E.  per  L.  P.  Inglis,  at  p.  903.  The  latest 
regulations  on  tlie  subject  are  eml)odiedin  Act  viii.  Ass.,  May  28,  1880,  sess. 
11  (piinted  in  Cook's  Church  Styles,  41).  The  chief  provisions  are: 
"  Ilesidence  in  a  parish  for  the  space  of  fifteen  clear  days  immediately  pre- 
ceding shall  entitle  persons  purposing  to  marry,  and  to  whose  proposed 
marriage  there  is  no  impediment  recognised  by  the  laws  of  this  Church,  to 
have  the  l)auns  of  marriage  iiroclaimed  in  the  parish  church,  and  without 
such  conditions  no  proclamation  of  banns  shall  be  allowed,  subject  to  any 
exceptions  which  may  be  allowed  in  the  case  of  soldiers  and  sailors,  or 
where  one  of  the  parties  lias  l)een  resident  furth  of  Scotland.  In  order  to 
due  procliimation  of  l)anns  between  persons  residing  in  dillerent  parishes, 
proclamation  shall  be  made  in  the  churches  of  both  parishes."  Application 
for  proclamation  of  banns,  giving  the  requisite  particulars  and  accompanied 
by  a  certificate  signed  by  two  householders,  is  to  be  given  to  the  session 
clerk. 

Proclamation  is  to  be  made  on  two  separate  Sabl)aths  in  presence  of  the 
congregation.  But  where  the  parties  are  well  known  to  the  minister,  or  he 
is  satisfied  that  there  is  no  impediment,  he  may,  in  his  discretion,  complete 
the  publication  in  a  single  Sabbath.  This  is  now  a  very  general  practice. 
In  this  ease  the  certificate  nnist  not  be  granted  till  forty-eight  hours  after 
proclamation  has  taken  place.  It  is  the  duty  of  a  parish  minister  to 
celebrate  a  marriage  on  tht^  ])roduction  of  a  certificate  that  banns  have  been 
regularly  proclaimed  wilhiii   ihn'c  months  immediately  preceding.     But  he 
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is  not  bouiul,  though  lie  is  entitled,  to  receive  as  a  valid  notice  of  marriage 
a  registrar's  certificate  under  the  :Marriage  Notice  (Scotland)  Act,  1878 
(seeln/ra).  The  fee  for  proclamation  of  banns  and  certificate  is  not  to 
exceed  two  shillings  and  sixiioncc. 

The  proclaniatu>n  is  generally  read  by  the  precentor.  But  in  this  he  is 
merely  the  mouthpiece  of  the  minister,  by  whom,  in  the  eye  of  the  law,  the 
proclamation  is  truly  made  {Hutton,  1875,  2  E.  at  p.  902,  3  R.  (H.  L.)  at 
p.  13.  Where  the  parish  of  residence  is  a  parish  qvoad  .9«r?Y^  proclamation 
is  to  be  made  in  the  church  of  the  parish  quoad  suciu,  ixm\  not  in  that  of  the 
old  parish  out  of  which  it  was  carved  {Hutton,  2  R.  893;  af['d.  3  R.  (H.  L.)  9). 
The  proper  course  for  any  person  who  wishes  to  object  to  the  marriage  is  to 
do  so  privately  to  the  minister.  No  ol>jection  is  valid,  except  that  there 
exists  an  impediment  to  the  lawfulness  of  the  marriage  (see  Maekiage). 
A  person  interfering  without  such  cause  may  render  himself  liable  in 
damages  {Henderson,  1855,  17  D.  348). 

When  Marriage  is  in  Emjland  or  Ireland. — By  the  Act  1661,  c.  34, 
persons  domiciled  in  Scotland,  but  married  in  England  or  Ireland,  must 
have  their  banns  proclaimed  in  the  parish  church  of  their  domicile.  The 
English  Statute,  4  Geo.  iv.  c.  76,  s.  2,  which  regulates  the  practice  there,  is 
silent  as  to  banns  in  Scotland,  and  doubts  were  felt  as  to  a  clergyman  in 
England  being  entitled  to  proceed  where  the  banns  of  one  of  the  parties  had 
bee^ii  proclaimed  in  Scotland.  These  doubts  were  removed  by  the  Marriages 
A'alidity  Act,  1886  (49  Vict,  c  3),  under  which  a  certificate  of  banns  in 
Scotland  is  to  be  received  m  England.  It  may  be  mentioned  that,  by  the 
English  IMarriage  Acts,  proclamation  of  banns  on  three  several  Sundays 
is  still  essential  "for  valid  proclamation  in  that  country  (4  Geo.  IV.  c.  76,  s.  2). 
See  Hammick,  Marriage  Law  of  England,  68. 

Banns    of    Dissenters    must    he  proclaimed   in   Parish    Church.  —  The 
banns    of    dissenters    must,  in    Scotland,    be    proclaimed  in    the   parish 
church,  and,  except  in  the  case  immediately  to  be  referred  to,  of  Episco- 
palians, no  proclamation  in  the  church  which  they  frequent  is  required  by 
law.     Proclamation  in  Roman  Catholic  churches  of  the  banns  of  members 
of  the  congregation  is  insisted  on  as  matter  of  ecclesiastical  order,  but 
is  not  required  by  law.     The  Toleration  Act  of  1711  (10  Anne,  c.   10), 
by    which    Episcopal    ministers    were    allowed    to    solemnise    marriage, 
provides    (s.    7),    that    no    Episcopal    minister    in    Scotland    shall    "  pre- 
sume  to   marry   any   persons    but   those   whose    banns    have   been   duly 
published    three    several    Lord's    days    in    the    Episcopal    congregations 
which  the  two  parties  frequent,  and  in  the  churches  to  whicli  they  belong 
as  parishioners,"  and   that  upon  the  pains  attached   to  the  celebrators  oi 
clandestine  marriages.     Tliis  section  is  believed  to  be  in  desuetude,  as  is, 
undoubtedly,  the  provision  of  sec.  2,  which  requires  Episcopal  clergymen 
to  have  their  letters  of  orders  recorded  by  the  clerk  of  the  justices  of  peace 
at  quarter  sessions.     Both  provisions  were  directed  against  the  non-jurors. 
In  practice,  it  is  thought  that  in  most  Episcopalian  churches  Ijanns  are  no 
longer  proclaimed,  except  at  the  special  request  of  the  parties,  and  it  is 
extremely  unlikely  that  any  prosecution  for  lu'each  of  the  Statute  would 
now  be  instituted. 

Penalties  for  Celebration  vjithout  Banns  or  Notice. — The  proclama- 
tion of  l^anns  has  been  left  in  the  hands  of  the  Church.  But  various 
Statutes  impose  penalties  for  want  of  compliance  witli  the  ordinances 
of  the  Church.  The  Act  1661,  c.  34,  imposes  penalties  for  clandestinely 
celebrating  marriages.  And  by  the  Marriage  Notice  (Sc(jtland)  Act,  1878  (41 
&  42  Yict.  c.  43),  s.   12,  "any  person  otherwise  entitled  to  celebrate  a 
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marriage  " — tliat  is,  since  4  &  fi  Will.  iv.  c.  28,  ])ractically  any  niinistor  of 
religion — "  wlio  does  so  without  certiticates  of  ilue  proclamation  of  banns  or  of 
reo'istrars'  certificates  of  notice  iiinTer  that  Act,  or  one  certificate  of  each 
kind,  as  the  case  may  he, is  liable  In  a  )ieiialty  of  £50  "  (see  Ballantijne,  1859, 
3  Irv.  352;  per  L.  C.  Cairns  in  Ifutlini,  3  \l  (H.  L.)  at  p.  11).  A 
marriage  celebrated  liy  a  minister  without  pvd)lication  of  Ijanns  is  a 
clandestine  marriage,  rendering  the  celeln-ator,  the  ])arties,  and  the  witnesses 
lial)l(^  in  ])enalties,  l)ut  it  is  none  the  less  a  valiil  marriage  (Fi-aser,  //.  it'-  W. 
i.  22!)).     See  .MAiiiaAcii-:. 

Effect  of  Baniifi  on  Wife's  Deeds. — It  was  belil  in  a  number  of  old  cases, 
and  is  laid  down  by  tJie  institutional  writers,  that  after  i)roclamation  of  the 
intendcMl  wife's  banns  in  her  ])arish  chureh  she  is  to  be  regaided  as  already 
in  the  curatory  of  the  husband.  Gratuitous  alienations  l)y  her,  whether  of 
heritage  or  moveal>les,  have  been  set  aside  as  granted  without  his  consent 
{Bute,  IGGG,  Mor.  603 1  :  Fletcher,  1611,  Mor.  6029  ;  see  arg.  in  Blair,  1776, 
Mor.  5846,  at  p.  5848:  >:rsk.  i.  6.  22:  Prln.  i.  6.  12:  T'.ell.  I'rln.  1551; 
Fraser,  //.  d'    W.  i.  681  ;  Walton,  H.  d'-  W.  194. 

Marriage  Notice  {Scotland)  Act,  1878  (41  &  42  Vict.  c.  43). 

This  Act  introduced  an  alternative  procedure.  A  regular  marriage  can 
now  be  constituted  after  ()l)taining  a  registrar's  certificate  that  notice  of  the 
intended  marriage  has  been  made  in  the  statutory  manner.  This  certificate, 
"  for  all  purposes  of  law,"  save  as  provided  in  the  Act,  comes  in  place  of  a 
certificate  that  banns  have  been  duly  proclaimed.  15ut  a  minister  of  the 
Church  of  Scotland  is  not  bound,  though  he  is  entitled,  to  celebrate  a 
marriage  not  preceded  by  banns  (s.  11). 

Where  both  the  parties  reside  in  Scotland,  one  may  proceed  by  banns, 
and  the  other  by  notice  to  the  registrar  (s.  12). 

Act  does  not  apply  where  07ie  Party  is  Abroad.  —  The  Statute  is 
limited  to  "  persons  residing  in  Scotland "  (s.  7),  i.e.  at  least  for  fifteen 
clear  days  prior  to  the  notice.  Accordingly,  wliere  one  of  the  parties  is  furth 
of  Scotland,  and  will  not  reside  there  during  the  three  weeks  preceding  the 
marriage,  the  Act  does  not  api)ly.  The  Registrar-General  for  Scotland,  in 
an  official  circular  of  30th  l)eceml)er  1878,  states  that,  in  the  opinion  of 
Crown  Counsel,  a  registrar  is  not  entitled  to  grant  his  certificate  of  jtublica- 
tion  in  cases  where  one  of  the  contracting  parties  resides  in  England  or 
Ireland  or  elsewhere  furth  of  Scotland,  In  such  cases,  therefore,  a  certificate 
of  proclamation  of  banns  in  the  case  of  the  party  residing  in  Scotland  is 
still  indispensable.  The  present  llegistrar-Gencral  has  elsewhere  stated 
that  "  there  is  no  express  rule  having  statutory  or  other  legal  authority  as 
to  how  the  case  of  the  party  resident  in  England  or  elsewhere  out  of  Scot- 
land ought  to  be  treated."  According  to  the  same  authority,  the  usual 
l)raetice  is  for  the  officiating  minister  to  ask  such  party  (if  a  resident  in 
England)  to  produce  a  certificate  of  publication  of  banns  in  the  parish  of 
his  or  her  residence,  or,  if  for  any  good  reason  this  cannot  be  produced,  to 
accept  such  evidence  as  be  may  consider  suflicient  that  the  party  is  in  a 
position  lawfully  to  contract  marriage." 

In  this  case,  accordingly,  the  minister,  where  he  is  satisfied  that 
there  is  no  impediment,  may  be  content  with  a  certificate  of  the  proclama- 
tion of  the  banns  of  that  one  of  the  parties  who  is  resident  in  Scotland,  or 
he  may  allow  proclamation  of  the  banns  of  the  other  party  after  less  than 
fifteen  davs'  residence  in  the  parish  (see  supra,  s.  1  of  Act  viii.  Ass.,  May  28, 
1880,  sess.  11). 

Regulations  as  to  Notice. — The   notice  to  the  registrar  must  stirte  the 
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name,  oondition  (i.e.  if  widower,  etc.),  rank,  age,  and  residence  of  the 
parties,  and  contain  a  declaration,  subject  to  the  penalties  of  perjury,  that 
the  party  giving  tlie  notice  knows  of  no  impediment  to  the  marriage, 
and  has  resided'  within  tlie  registrar's  parish  or  district  for  fifteen  days 
preceding.  Two  houseliolders  in  tlie  ])arish  or  district  nnist  sign  the 
notice,  and  declare  that  they  believe  tlie  statements  therein  made  to  be 
true  (Sched.  A). 

The  notice  is  to  be  posted  up  by  the  registrar  for  seven  days,  during 
which  time  any  person  may  appear  personally  and  lodge  an  objection,  which 
must  be  in  writing,  and  subscribi'd  by  him.  Where  the  objection  does  not 
set  forth  any  legal  impediment  to  the  marriage,  l)ut  rcdates  to  some  formality 
or  statutory  requiremfut.  v.;/.  that  tlie  parties  have  not  resided  for  fifteen 
days,  or  are  wrongly  named  or  described,  tlu>,  registrar  must  suspend  the 
issue  of  his  certificate,  and  report  to  tlie  Sherill'  or  Sheriil'-Substitute  of  the 
county  in  which  his  oflice  is  situated. 

The  Sheriil'  may  allow  the  notice  to  be  amended  without  republication,  or 
may  order  it  to  be  cancelled  if  he  shall  see  fit.  In  the  latter  case  the 
parties  may  give  notice  de  novo  (s.  10  (a)  ). 

Where  the  objection  avers  a  legal  impediment,  the  registrar  must  suspend 
the  issuing  of  his  certificate  until  there  shall  be  produced  to  him  a  certified 
copy  of  a  judgment  of  a  competent  court  of  law  to  the  effect  that  the  parties 
are  not,  in  respect  of  the  objection,  disqualified  from  contracting  the 
marriage  (s.  10  (h)  ). 

The  wilful  statement  of  a  false  objection  is  to  be  deemed  perjury  (s.  14). 
Where  no  objection  has  been  made,  the  registrar,  on  the  expiration  of  seven 
clear  days,  grants  a  certificate.  The  fees  amount  to  two  shillings  and  six- 
pence. Tlie  certificate  becomes  void  if  the  marriage  does  not  take  place 
within  three  months  (s.  11). 

Marriage  Schedule  mud  he  obtained. — Whether  parties  proceed  by  banns 
or  by  notice,  or  one  in  the  one  way  and  the  other  in  the  other,  they  must, 
before  the  marriage,  obtain  from  the  registrar  of  the  parish  or  district 
vnthin  whicli  it  is  intended  to  he  solemnised,  a  copy  of  h^chedule  C  to  the 
Kegistration  Acts  (17  &  18  Vict.  c.  80,  s.  46,  and  23  &  24  Vict.  c.  85,  s.  15). 
This  must  be  filled  up,  except  the  signatures,  by  the  registrar,  and  must 
be  produced  at  the  marriage,  and  signed  thereafter  by  him,  by  the  parties, 
and  by  two  witnesses,  and  must  be  returned  within  three  days  to  the 
registrar,  under  a  penalty  not  exceeding  ten  pounds. 

[Ersk.  i.  6.  10  and  22;  Prin.  i.  0.  12;  Bell,  Prin.  1510,  1551  ;  Pothier, 
Traits  du  Contrat  de  Mariarje,  Partie  ii.  chap.  ii. ;  Eraser,  //.  &  W.  i.  282,  G81 ; 
Walton,  //.  (&  W.  14,  104.]     See  Makpjage. 

BanrcntC  (Baroncnt) . — A  "  kinde  of  estaite,  greater  and  mair 
honourable  tlian  Barrones;  Eor  the  IJarroiies  are  permitted  [1427,  c.  112] 
to  chuse  their  Commissioners,  to  l)e  sent  for  them  to  Councell  and  Parlia- 
ment. .  .  .  liot  the  Ikn-rentes  suld  be  warned  be  the  Kingis  speciall  precept 
to  compeir  personallie"  (Skene,  De  verh.  Sir/.,  h.v.;  5  PJch.  ii.  Stat.  2,  c.  4). 
All  men  "when  they  are  belted  and  maid  Earles,  are  called  Barronne-Banrent, 
and  Lorde  of  our  Soveraine  Lordis  Parliament"  (Skene,  w^  su]ira\  Ptiddell, 
Pnquiri/,  572).  Banrents  are  "  equivalent,  I  think,  to  the  milites  of  the  early 
English  legislation  "  (Lines,  Sc.  Legal  Antig.,  p.  123).  The  word  banrent  is 
identified  with  banneret  by  Skene  and  Jamieson  ( Jamieson,  Diet.,  on  Banerer 
and  Banrente) :  but  in  England,  at  least,  tho  ])recedence  of  the  bannerets 
was  next  after,  and  not  before,  the  barons.     See  Bannei.kt. 


T5Ai;,  rHIJSOXAL  27 

Bar,  Personal. — rersonal  bar  arises  when  one  is  precluded  l»y 
his  wonls  or  coiuhicl  Ikuh  insisting,  as  against  another,  in  some  right 
which,  but  for  sucli  woids  or  conduct,  he  would  liave  l^een  free  to  assert, 
even  although  there  may  have  been  no  intiMition  on  his  part  to  waive  tliat 
right.  Personal  bar  is  not  a  ground  of  action,  but  a  plea  in  defence  (Esher, 
M.  R,  in  SccUon,  Lainij,  &  Co.,  1SS7,  19  Q.  I'..  1 ».  G8). 

"  The  d(jctrine  is  to  be  found  in  the  laws  of  all  civilised  nations,  that  if 
a  man  either  Ijy  words  or  conduct  has  intiiuated  that  ho  consents  to  an  act 
that  has  Ijccu  done,  and  that  he  will  olVcr  no  opposition  to  it,  although  it 
could  not  ha\c  Ix-en  lawfully  done  without  his  consent,  and  did  thereby 
induce  others  to  do  that  from  which  they  might  otherwise  have  abstained, 
lie  cannot  ([uostion  the  legality  of  the  act  he  has  so  sanctioned  to  the 
prejudice  of  th(-)se  who  have  given  faith  to  his  words  or  to  the  fair  inference 
to  be  drawn  from  his  conduct"  (L.  C  Campbell  in  Cairncross,  18G0,  3  Macq. 
827).  This  doctrine  has  been  considered  in  Scotland  chielly  under  the 
heads  of  rci  inicrvcntus,  homologation,  and  ac([uicsccnce,  which  are  all 
forms  of  its  application  ;  and  numerous  other  instances  can  Ijc  cited  in 
which  the  plea  has  been  sustained.  But  the  underlying  princijjles  have 
not  been  so  clearly  recognised  here  as  in  England  (L  lUackburn  in 
M'Kcnzic,  1881,  8  R  (H.  L.),  16).  The  clearest  exposition  of  these 
general  principles  is  to  be  found  in  the  analysis  of  the  doctrine  of  estop])el 
as  developed  in  the  English  Courts.  And  the  rules  there  stated  are  of 
equal  weight  as  applying  to  the  laws  of  Scotland  (L.  Watson  in 
M'Kcnzie,  siqj^-a,  21).  "Where  one  by  his  words  or  conduct  wilfully 
gives  another  to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief  or  to  alter  his  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  dil'l'erent  state  of 
things  as  existing  at  the  same  time"  {PiclMvd,  1837,  6  A.  &  E.-  4G9). 
"  Wilfully  "  in  the  above  sentence  means  "  with  the  intention  that  it  should 
be  acted  on,"  and  this  intention  is  to  be  inferred  from  the  natural  meaning 
of  the  words  or  conduct  in  the  estimation  of  a  reasonable  man  "  (Parke,  B., 
in  Freeman,  1848,  2  Ex.  654,  at  p.  661). 

In  the  leading  case  of  Carr  v.  The  L.  &  N.  W.  Hv:y.  Co.  (1875,  L.  E. 
10  C.  P.  307),  Mr.  Justice  Brett  (Esher,  M.  Pi.),  after  reviewing  the  earlier 
authorities,  enunciated  these  propositions : — 

I.  If  a  man  by  his  words  or  conduct  wilfully  endeavours  to  cause 
another  to  believe  a  certain  state  of  things  which  the  first  knows  to  be 
false,  and  if  the  second  party  believes  in  such  state  of  things  and  acts  on 
his  belief,  he  who  knowingly  nuide  the  false  statement  is  estopped  from 
averring  afterwards  that  such  state  of  things  did  not  exist. 

II.  If  a  man,  either  by  express  terms  or  conduct,  makes  a  representation 
to  another  of  the  existence  of  a  certain  state  of  facts  which  he  intends  to 
be  acted  on  in  a  certain  way,  in  the  belief  of  the  existence  of  such  state  of 
facts,  to  the  damage  of  him  who  so  believes  and  acts,  the  first  is  estopped 
from  denying  the  existence  of  such  state  of  facts. 

III.  If  a  man,  whatever  his  real  meaning  may  be,  so  conducts  himself 
that  a  reasonable  man  would  take  his  conduct  to  mean  a  certain  repre- 
sentation of  facts,  and  that  it  was  a  true  rej)resentation,  and  that  the  latter 
was  intended  to  act  upon  it  in  a  particular  way,  and  he,  with  such  belief, 
does  act  in  that  way  to  his  damage,  the  first  is  estopped  from  denying  the 
facts  as  represented. 

IV.  If  in  a  transaction  which  is  in  dispute  one  has  led  another  into  the 
belief  of  a  certain  state  of  facts  by  conduct  of  culpable  negligence  calculated 
to  have  that  result,  and  such  culpable  negligence  has  been  the  proximate 
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cause  of  leading,  and  has  led,  the  other  to  act  by  mistake  upon  sucli  belief 
to  his  prejudice",  the  second  cannot  be  heard  afterwards  as  against  tlie  first 
to  show  that  the  state  of  facts  referred  to  did  not  exist.  These  propositions 
his  Lordship  intended  to  be  separate  and  exclusive  (Scaion,  Laivg,  &  Co.,  ut 
snpni).  All  statements  pleaded  in  bar  must  be  representations  of  states 
of  fact  as  distinguished  from  mere  declarations  of  opinion  or  intention 
(Jorden,  1854,  5  H.  L.  C.  185 ;  jVamsell,  1854,  4  H.  L.  C.  1039 ;  followed  in 
Chiuhcick,  1896,  A.  C.  231 ;  cf.  Stair,  i.  10.  2).  Nor  is  it  enough  to  bar  a 
defence  if  one  has  said  something,  supposing  it  to  be  true,  and  that  then  a 
stranger,  having  heard  and  acted  upon  it  to  his  loss,  should  afterwards  call 
upon  him  to  make  it  good.  There  must  have  been  reasonable  expectation 
or  intention  that  the  party  hearing  would  act  on  the  statement  (Jorden, 
supra:  Stcan,  1863,  2  H.  &  C.  175),  and  such  intention  is  a  question  of  fact 
for  proof,  or  of  inference. 

The  first  of  L.  Esher's  propositions  covers  the  question  of  fraud  pure  and 
simple.  "No  man  shall  set  up  his  own  iniquity  as  a  defence  any  more 
than  as  a  cause  of  action"  (L.  Mansfield,  quoted  by  L.  C.  Cranworth  in 
Jorden,  1854,  5  H.  L.  C.  185).  Neither  can  a  man  claim  through  the  fraud  of 
his  agent  {Bell,  Frin.  224i?,  and  cases) ;  nor  can  creditors,  through  the  inter- 
position of  a  trustee,  benefit  by  the  fraud  of  a  bankrupt  {MoUeson,  1873,  11 
M,  510).  So  contracts  induced  by  fraud  are  voidable  at  the  instance  of  the 
party  defrauded ;  and  failure  on  the  part  of  a  creditor  in  a  bond  of  caution 
to  disclose  to  the  cautioner  material  facts  known  to  him  as  to  the  previous 
discreditable  conduct  on  the  part  of  the  person  for  whom  the  bond  was 
granted,  is  a  fraud  which  will  bar  the  creditor  from  suing  on  the  bond 
(per  L.  Paitherfurd  Clark  in  French,  1893,  20  Pt.  972 ;  see  Young,  1889,  17 
R  231,  L.  P.  Inglis  at  248 ;  also  per  L.  C.  Halsbury  in  Fciton,  1896,  4 
S.  L.  T.  7,  8). 

Propositions  II.  and  III.  may  l)c  considered  together.  They  differ  in 
this  alone,  that  in  proposition  XL  the  intention  of  the  party  speaking  or 
acting  is  express  that  the  other  party  should  act  upon  his  suggestion,  while 
under  proposition  III.  this  intention  is  to  be  inferred.  Under  this  head  fall 
all  innocent  misrepresentations  inducing  contracts.  But  the  representations 
must  be  such  as  to  induce  essential  error.  "  I  know  of  no  authority  in  the 
law  of  Scotland  for  the  proposition  that  an  innocent  misrepresentation,  not 
warranted,  and  not  inducing  essential  error,  can  invalidate  a  contract" 
(L.  Kyllacliy  in  Woods,  1893,  20  E.  479).  Failure  also  to  assert  one's  rights 
under  a  contract,  if  accompanied  by  knowledge  of  actings  performed  in  face 
of  the  obligee's  rights,  will  bar  the  oljligee  from  afterwards  insisting;  on  those 
riglits,  or  claiming  damages  {Steel  Co.  of  Scotland,  1892,  19  E.  1062),  Such 
knowledge  must  be  brought  home  to  the  oljligee  {Cockhurn,  C.  J.,  Jolmson, 
1877,  L.  E.  3  Q.  B.  D.  40;  cf.  Gemntc&s  Bowacjer  of  Kintore,  1886,  13  E. 
(H.  L.)  93). 

Similarly,  where  the  drawer  of  a  bill,  wliicli  had  been  dishonoured  two 
years  after  due,  wrote  to  the  holder  asking  delay,  and  promising  payment, 
he  was  held  barred  from  afterwards  pleading  informality  in  negotiation  of 
the  bill,  the  creditor  having  granted  delay.  "  When  a  debtor  holds  out  an 
obligation  to  pay  as  an  inducement  for  delay,  he  cannot  afterwards  betake 
himself  to  technical  ol^jections"  {Allhuscn,  1870,  8  M.  600;  SItephcrd,  1870, 
8  M.  619).  In  many  cases  the  state  of  fact  represented  amounts  to  an 
intimation  of  waiver.  This,  of  course,  refers  particularly  to  cases  where 
nothing  has  been  said,  and  the  Court  is  left  to  draw  its  inference  from  the 
conduct  of  the  parties.  Aytoun  granted  a  Ixjud  of  cosh  credit  to  a  bank  in 
favour  of  a  copartnery.     One  of  the  partners  soon  afterwards  died.    Within 


BAR,  PERSONAL  20 

.Vyi(Aiii's  kiKJwIudgL",  Llie  hank  cuiiLiiiucd  Lu  linancL-  Llic  iii'W  liini  uu  Lhu 
faith  of  the  bond.  He  made  no  objection,  and  was  found  liable  under  the 
bond,  and  barred  from  pleadinj^  the  fall  of  tlie  bond  with  the  partnerHliip's 
disHoliilion  (Af/fonn,  1844,  G  1).  1400;  Dunnwrr.  Coal  Co.,  1811,  F.  C. ; 
Jlatu/f/sitir,  18G8,  G  M.  753;  araham,  1875,  2  R.  438;  Marianski,  1871, 
9  M.  G73 ;  t^pcnce,  1888,  15  R.  376).  So,  where  parties  lent  money  on  the 
falLli  (jf  a  bond  improperly  executed,  the  borrowers  were  precluded  from 
pleading  the  informality  {Hamilton,  1838,  3  S.  &  M'L.  127;  Laiifj,  1880, 
IG  R.  500).  And  wliere  the  owner  of  a  horse  which  was  insured  intimated 
to  the  insurance  company  an  accident  to  the  animal,  and  tlie  company  at 
once  repudiated  liability,  the  company  was  barred  from  pleading  tliat  the 
insured  had  failed  to  send  them  a  report  by  a  veterinary  surgeon,  which 
(apart  from  their  rcqiudiation)  was  a  condition  precedent  to  claiming  under 
the  policy  {Skidis,  1880,  IG  R.  1014).  A  form  of  representation  of  frecpient 
occurrence  is  when  a  deed  is  granted,  and  is  delivered  to  a  grantee  for  an 
onerous  cause,  and  issued  to  the  world  at  large.  In  such  cases  the  granters 
may  not  state  technical  objections  in  questions  with  third  parties  (Baird'.'i 
Trs.,  1883,  11  R.,  L.  1*.  Inglis,  IGO).  In  the  case  of  the  Wrstern  Bank 
(1872,  11  M.  Ill),  L.  J.  C.  Moncreiir  laid  down  the  law  in  these  terms: 
"  A  man  is  not  entitled  to  hold  himself  out  to  shareholders  as  willing  to  fulfil 
the  function  of  a  director,  and  as  undertaking  their  duties,  and  thereby 
giving  the  weight  of  liis  credit  and  autliority  to  a  bank,  and  at  tlie  same 
time  to  refrain  from  acting,  and  shelter  himself  under  his  own  disfpialitica- 
tion  (to  act  as  a  director,  owing  to  the  fact  that  he  resided  outside  the  limit 
within  wliich  directors  were  bound  by  the  company's  rules  to  live)."  So, 
where  trustees  and  others  have  allowed  themselves  to  be  entered  on  the 
register  of  shareholders  of  a  company,  they  are  barred  from  having  their 
names  removed,  even  on  the  ground  of  fraud,  after  the  company  has  gone 
into  liquidation  (Sjnitli,  1876,  6  R.  1017 ;  Gordon,  1870,  7  R.  55 ;  Buchan, 
1870,  G  \l.  (H.  L.)  44 ;  Ker,  1870,  G  R.  (H.  L.)  52 ;  Morgan  Gold  Mine,  1891, 
18  R.  772).  But  where  the  agent  of  trustees  had  caused  their  names  to  be 
entered  as  partners  on  the  register,  they  were  found  entitled  to  prove  tliat 
this  was  done  without  authority  or  subsequent  ratification,  and  to  have  their 
names  removed  {Stott,  1879,  6  R.  112G).  The  grounds  of  bar  in  such  cases 
are  stated  by  the  Lord  President  in  the  case  of  Tennant,  1870  (G  R.  554).  He 
says :  "  It  appears  to  me  that  the  law  on  this  subject  may  be  stated  in  three 
propositions.  In  the  first  place,  a  contract  induced  by  fraud  is  not  void,  but 
only  voidable  at  the  option  of  the  party  defrauded ;  secondly,  this  does  not 
mean  that  the  contract  is  void  till  ratified,  but  means  that  the  contract  is 
valid  till  rescinded :  and  third,  the  option  to  avoid  the  contract  is  barred 
where  innocent  third  parties  have,  in  reliance  on  the  fraudulent  contract, 
acquired  rights  which  would  be  defeated  by  its  rescission."  "  The  material 
proposition  is  the  third  one,  that  when  a  purchaser  of  shares  has  allowed 
his  name  to  Ijc  put  upon  a  register  of  shareholders,  and  when  creditors 
have  acquired  rights  by  contracting  with  the  company  on  the  strength  of 
the  register  which  contains  his  name,  it  is  too  late,  after  liquidation,  when 
the  creditors'  rights  against  the  company  have  been  converted  into  rights 
against  the  shareholders,  to  rescind  the  contract  to  take  shares,  and  with- 
draw from  the  register,  on  the  allegation  that  the  contract  was  procured  by 
fraud  "  (L.  Kinnear  in  Mount  Morgan  Gold  Mine,  1801,  18  R.  782). 

So,  where  one  has  signed  and  issued  a  blank  cheque,  he  is  held  liable  for 
any  sum  for  which  it  may  be  lilled  up  if  covered  by  the  stamp  (Brett,  J.,  in 
Baxendalc,  1878,  '.\  CJ.  B.  \).  525).  Aiul  in  a  similar  case,  where  A.  signeil  a 
letter  of  credit  and  handed  it  to  B.,  and  B.  took  it  and  got  two  persons  to 
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attest  as  witnesses  before  liaiuliusi  it  Lo  a  bank,  from  which  he  then 
borrowed,  A.  was  held  liable  to  the  bank  in  terms  of  the  credit  {National 
Bank,  1892,  19  E.  886).  But  if  the  holder  of  a  cheque,  properly  tilled  in, 
should  alter  the  amount  payable  to  a  greater  sum,  the  bank  could  not 
charge  its  customer  for  more  than  the  sum  originally  fdled  in  (Hall,  1826, 
5  B."^.^'  C.  75). 

Delay  or  mora  short  of  the  prescriptive  period  is  alone  no  bar  to  a 
man's  insistence  in  his  rights  (L.  Ardmillan  in  liohson,  1870,  8  M.  757 ; 
L.  Deas  in  Mackenzie,  1877,  5  E.  317) ;  but  where  the  effect  of  the  delay  is 
to  prejudice  another's  position,  the  first  party  is  not  entitled,  having  stood 
by  for  an  unreasonable  time,  to  assert,  as  against  that  other,  his  claim 
(Eliott's  Trs.,  1894,  21  E.  858;  Emslie,  1894,  21  E.  710,  L.  Adam,  713).  In 
the  latter  of  these  cases,  a  tenant,  having  paid  his  rent  for  a  number  of 
years  without  demur,  was  held  barred  at  the  end  of  his  lease  from  com- 
plaining of  his  landlord's  failure  to  implement  his  obligations  during  its 
currency.  His  remedy  was  to  have  retained  his  rent.  (See  Trades  House 
of  Glasgow,  1887,  14  E.  910 ;  Fraser,  1878,  5  E.  596 ;  and  Baird,  1874,  2  E. 
101.)  So,  where  goods  are  delivered  by  a  carrier  to  a  consignee,  he  is  bound 
to  examine  them  within  a  reasonable  time,  otherwise  his  claim  for  short 
delivery  or  damage  will  be  barred  {Stewart,  1878,  5  E.  426),  on  the  ground 
that  the  defence  may  be  thereby  prejudiced. 

Negligence  in  itself  is  no  bar  unless  it  be  the  proximate  cause  of  the 
loss,  and  be  a  breach  of  a  duty  owed  to  an  individual,  or  to  the  public 
{Young,  1827,  4  Bing.  253  ;  Coles,  1839, 10  A.  &  E.  437  ;  Orr  &  BaJccr,  1854, 
1  Mactp,  L.  C.  Cranworth,  522 ;  Cockburn,  C.  J.,  in  Swan,  1863,  2  H.  &  C. 
175  ;  Arnold,  1876,  1  C.  P.  D.  578  ;  Bank  of  Ireland,  1855,  5  H.  &  C.  389  ; 
Coventry,  1883,  11  Q.  B.  D.  776;  Adair,  1894,  22  E.  116;  Scholfield,  1895, 
1  Q.  B.  536).  In  the  case  of  Wallaces  Trs.  (1880,  7  E.  645),  an  agent  had 
obtained  trust  securities  by  means  of  a  forged  assignation.  He  entered 
interest  regularly  in  the  trust  accounts.  The  trustees  had  been  negligent 
in  their  supervision  of  the  agent,  Init  the  forgery  was  the  proximate  cause 
of  the  loss,  and  the  trustees  were  held  not  barred  from  reducing  the  assig- 
nation. Lord  Mure  said:  "Wliere  a  document  is  forged  and  uttered  or 
otherwise  made  use  of  as  genuine,  owing  to  the  negligence  of  the  person  whose 
signature  is  forged,  the  ordinary  rule  that  a  payment  on  a  forged  signature 
cannot  be  held  to  be  a  good  signature  docs  not,  I  conceive,  apply,  and  cannot 
be  pleaded  to  the  prejudice  of  the  person  who  has  been  induced  to  pay  by  means 
of  the  forged  document"  (see  Vayliano,  1891,  A.  C.  107).  When  a  person 
comes  to  know  that  his  signature  has  been  forged  to  a  bill,  neglect  to  give 
notice  of  the  fraud  will  not  Ijar  him  from  repudiating  lialjility,  unless  the  bill- 
holder  has  been  prejudiced  by  the  silence.  "  It  w^oidd  lie  a  most  unreason- 
able thing  to  permit  a  man  who  knew  that  a  bank  were  relying  upon  his 
forged  signature  to  a  bill,  to  lie  by  and  not  divulge  the  fact  until  he  saw 
that  the  position  of  the  bank  was  altered  for  the  worse "  (L.  Watson  in 
M'Kcnzie,  1881,  8  E.  (H.  L.)  8  ;  cf.  Unpikart,  9  S.  L.  E.  508  ;  and  cf.  Orjilvie, 
1896,  A.  C.  257).  As  an  instance  of  the  duty  whose  neghgent  breach  will 
operate  bar,  may  be  quoted  tlie  words  of  the  Master  of  the  Eolls  in  Seton, 
Laiwj,  &  Co.  (1887,  19  Q.  B.  L).  68):  "I  protest  that, if  a  man  in  the  course 
of  business  volunteer  to  make  a  statement,  on  which  it  is  probable  that, 
in  the  course  of  business  another  will  act,  there  is  a  duty  towards  the 
person  to  whom  he  mak(;s  the  statement."  For  an  exhaustive  discussion 
of  negligence  in  this  aspect  see  Bevan  on  Negligence,  bk.  vii.  ch.  4,  p. 
1565. 

A  company  is  not  barred  by  the  acts  of  its  shareholders  as  individuals. 
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iKn'  iiiu  lieiieliciiirit's  as  a  Ixjily  barred  by  the  acts  or  omissions  of  several 
of  their  number  {Kdinhuryh  Nurthcrn  Trainvxiys  Co.,  1801,  18  R.  1151- 
^f/rm-,  1894,  22  R.  116). 

See  Admissions  (by  Conduct)  ;  Bill  of  Exchange  ;  Fuaud  ;  Fougeky  ; 
Error;  Homologation;  Negligence;  Rei  intekventus;  Representation; 
Election. 


Bar  of  Trial,  Plea  in.— A  i.h-a  in  bar  of  trial  must  be  put 
forwanl  in  the  initial  sta^^es  of  criminal  pr(jceedings.  The  Criminal 
Procedure  Act  of  1887  provides  (ss.  28,  29)  that  such  a  plea  must  be  stated 
at  the  first  diet  of  trial.  When  stated  to  the  Sherilf  at  this  diet,  the  plea 
may  be  certified  by  him  for  consideration  of  the  High  Court  at  the  second 
diet  {Crawford,  1888,  2  Wh.  8).  The  Court  may  take  i)roof  in  regard  to 
a  plea  in  bar  of  trial  without  empanelling  a  jury  (Hume,  ii.  143  ;  Alison,  i. 
059).  If  the  plea  is  sustained,  the  trial  of  the  accused  for  the  offence 
charged  cannot  proceed. 

The  pleas  usually  stated  in  bar  of  trial  are  these :  (1)  Non-age. — If  the 
offender  is  a  child  under  seven  years  of  age  he  is  doli  ineapax,  and  so 
cannot  be  punished  for  crime.  (2)  Insanity. — If  it  is  established  that  the 
accused  is  insane  at  the  date  of  trial,  the  Court  will  order  him  to  be  con- 
lined  during  Royal  pleasure  (20  &  21  Vict.  c.  71,  s.  87).  The  question  of 
the  accused's  sanity  may  be  raised  either  by  himself,  or  by  the  prosecutor 
(Robertson,  1891,  3  Wh.  6),  or  by  the  Court  itself  ex  jyroprio  motu  (  Warrand, 
1825,  Shaw,  130  ;  Dowjlas,  1827,  Shaw,  192  ;  Barclay,  1833,  Bell's  Notes,  4). 
The  onus  of  establishing  his  insanity  is  upon  the  accused,  the  presumption 
of  law  being  in  favour  of  his  sanity.  There  must  be  proof  that  the  accused 
is  actually  insane.  It  is  not  enough  to  establish  that  he  displays  eccentricity 
or  oddity.  These  do  not  amount  to  legal  insanity  {Bryce,  1864,  4  Irv.  506). 
(3)  That  the  Court  has  no  jurisdiction. — Thus,  prior  to  1887,  it  was  in- 
competent for  a  Sheriff  to  try  a  "  plea  of  the  Crown."  (4)  lies  judicata. — 
This  plea  in  bar  of  trial  may  take  the  form  (jf  an  objection  to  trial  on  a 
libel  which  has  already  been  found  irrelevant.  Thus  it  is  incompetent  to 
try  a  man  before  the  Sheriff  on  a  libel  which  the  Sheriff-Substitute  has 
found  irrelevant  {Lomjmuir,  1858,  3  Irv.  287).  An  accused  person,  how- 
ever, may  be  brought  to  trial  in  the  Court  of  Justiciary  on  a  lil>el  which  has 
been  held  irrelevant  by  the  Sheriff  {Fleming,  1866,  5  Irv.  289).  The  more 
usual  form  which  the  plea  of  res  judicata  takes  is  that  the  accused  has 
iJiolcd  an  assize,  that  is,  that  he  has  already  been  tried  on  the  same  charge. 
The  assize  which  has  ])een  tholed  must  have  been  for  exactly  the  same 
crime,  proved  by  the  same  evidence  {Galloicay,  1863,  4  Irv.  444;  Glen, 
1865,  5  Irv.  203).  Trial,  however,  under  one  section  of  an  Act  does  not 
debar  trial  under  another  section.  If  new  events  supervene  after  the 
first  trial  which  change  the  nature  of  the  offence,  the  plea  of  res  judicata 
is  invalid.  Thus,  a  man  ])reviously  tried  for  assault  may,  on  the  death  of 
his  victim  from  the  elfects  of  the  assault,  be  tried  for  culi)able  homicide 
or  murder  {Cohh  or  Fairweather,  1836,  1  Swin.  136;  O'Connor,  1882, 
5  Coup.  206).  If  the  former  trial  was  stopped  by  circumstances  for  which 
the  prosecutor  was  not  responsible,  such  as  the  illness  of  the  judge,  the 
accused,  a  juror,  or  an  essential  witness,  the  assize  will  not  have  been 
tholed  (Hume,  ii.  469;  Ahson,  ii.  618).  The  point  of  time  at  which  the 
assize  begins  to  be  tholed  is  when  the  jury  is  sworn.  (5)  That  indemnity 
froyn  proscc2ition  has  been  guaranteed  by  the  prosecutor. — When  a  socius 
criminis   is   taken   as    Queen's    evidence,   innnunity   from    prosecution    is 
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guaranteed,  ami  he  cannot  be  tried  fur  the  offence  in  regard  to  which  he 
depones.  The  promise  of  exoneration  must  have  been  given  by  the  Lord 
Advocate  personally,  or  by  one  of  his  deputes— the  Solicitor-General  or  an 
advocate-depute.  An  unauthorised  promise  of  indemnity  by  an  inferior 
otticial  is  no  safeguard  to  the  person  relying  on  the  promise  {Miller  & 
JJrou-n,  1850,  J.  Shaw,  288).  To  secure  immunity  from  prosecution,  the 
witness  must  give  actual  evidence  either  on  precognition  or  at  the  trial. 

When  a  plea  in  bar  of  trial  is  sustained,  the  accused,  except  in  the  case 
of  insanitv,  is  entitled  to  be  assoilzied  from  the  charge  and  dismissed  from 
the  bar  (^Macd.  431  d  seq.;  Anderson,  Crim.  Law,  2oo  ;  Chisholm,  Bar- 
clay sJ)igcst,  544).  See  Cuiminal  Tkial  ;  Kes  Judicata  ;  Tholing  an  Assize. 


Baratry. — See  Bakkatuy. 

Bargain  ("from  0.  F.  larijalgncr,  io  chaffer;  Low  Latin,  harcaniare, 
to  change  about,  shift,  sliullle,"  Skeat)  is  used  in  Scots  law  as  synonymous 
with  "agreement"  or  "contract,"  and  has  no  specialised  meaning,  as  in 
England,  connecting  it  witli  the  law  of  sale.  For  instance,  Stair  writes: 
"  Promises,  when  they  are  parts  of  bargains  about  moveables,  are  provable 
by  witnesses"  (I.  10.  4);  and  Bell,  under  the  headhig  "Bargain,"  indexes 
various  doctrines  falling  within  the  general  law  of  contracts  (Bell,  Com. 
ii.  591).  So  the  Act  1669,  c.  9,  enacts  that  bargains  concerning  moveables 
or  sums  of  money  which  are  provable  l>y  witnesses,  prescribe  in  five  years 
after  the  bargain. 

Baron. — This  term  has  now  two  acceptations.  The  first  and  earlier 
sense  is  that  of  a  holder  of  lands  which  have  been  erected  into  a  barony — 
in  lihcram  haroniam.     See  Eight  of  Baiiony  ;  Burgh  of  IUrony. 

The  baron  had  formerly  a  jurisdiction,  civil  and  criminal,  within  his 
barony.  By  the  Heritable  Jurisdictions  Act  of  1747,  20  Geo.  ii.  c.  43,  this 
jurisdiction  is  abolished  in  all  criminal  causes  save  assaults,  batteries,  and 
smaller  crimes,  for  which  the  punishment  shall  only  be  by  a  fine  not  exceeding 
twenty  shillings  sterling,  or,  in  default  of  payment,  one  month's  imprison- 
ment ;  and  in  all  civil  causes,  when  the  debt  or  dam^iges  shall  exceed  forty 
shillings  sterhng,  other  than  the  recovery  of  rents,  duties,  services,  etc., 
from  the  vassals,  tenants,  etc.,  of  the  baron  (s.  17).  Jurisdiction  in  cases  of 
higher  value  cannot  be  constituted  by  prorogation  or  consent  of  the  parties 
litigant  (s.  17).  Extracts  <jf  all  warrants  for  committal  for  trial  before  the 
Baron's  Court  must  be  transmitted  to  tlu;  Sheriff  of  the  county  every  six 
months  (s.  19). 

All  bar(jns  were  summoned  in  ancient  times  to  attend  the  king's 
Councils  and  rarliaments.  By  several  enactments  the  lesser  barons  were 
relieved  of  these  duties,  and  were  appointed  instead  to  elect  commissioners 
to  represent  them.  The  greater  barons  continued  to  be  summoned  person- 
ally, and  became  known  as  the  barons  of  Parliament,  to  the  exclusion  of  the 
lesser  barons.  In  time  the  duty  of  attending  Parliament  became  divorced 
in  fact  from  the  tenure  of  a  fief  (the  Lordsliip  of  Torphichen  is  said  to  be 
an  exception,  Eiddell,  Peerage  Law,  87) ;  and  the  second  sense  of  the 
word  arose,  implying  a  personal  dignity  conferred  by  patent — the  dignity  of 
a  lord  of  Parliament.  Succession  to  this  kind  of  l^anmy  is  by  blood  descent, 
not  as  in  the  former  kind,  by  inheritance  or  purchase  of  the  feudal  holding. 
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The  merft  territorial  l>aron  has  no  title  of  difrnity  appropriated  to  him. 
He  is  not  necessarily  even  an  esquire.     In  formal  documents  he  is  described 

as  " ,  lord  of  the  barony  of ."     He  may  not  sign  himself  in  these 

by  his  surname  alone  or  by  the  name  of  his  lands,  but  with  his  Christian 
name,  or  the  initial  letter  thereof  with  his  surname;  and  he  may,  if  he 
pleases,  adject  the  designation  of  his  hinds,  pretixing  the  word  ov  to  the 
said  designation  (1G72,  c.  47  (c.  21  in   the  "Small  Acts'')).     The  holder 

of    a    barony    l»y    patent   is   entitled   " ,  tlie   Right   Honourable  the 

Lord ."     His  signature  is  the  title  of  his  peerage  (1672,  c.  47).     His 

degree  in  the  peerage  is  next  to  the  viscounts.  (See  Lords,  House  of; 
Reek  ;  Rkecedenx'e). 

Baron    and    Feme. — The   Englisli   law  and    heraldic  term  for 
kushond  and  i/;i/i'.— [Tunilins,  Did.\  Boutell's  llcraldrij,  1891  ed.,  11:5,  222.] 


Baronent. — See  Banrente. 


Baronet. — Knight-baronet, a  hereditary  dignity  lower  in  degree  than 
that  of  baron,  and  taking  precedence  (see  Rrecedence)  after  baron's  younger 
sons.  The  designation  of  a  l)aronet  is,  Sir  A.  B.,  Baronet ;  that  of  his  wife 
is,  Lady  B.,  or,  in  formal  documents.  Dame  C.  D.  (her  maiden  Christian  and 
siirnames),  wife  (or  widow)  of  Sir  A.  B.,  Baronet.  There  are  four  orders  of 
baronets — the  baronets  of  England  or  Ulster,  1611-1707  ;  of  Scotland,  1625- 
1707  ;  of  Great  Britain,  1707-1808  ;  of  the  United  Kingdom,  1800.  Preced- 
ence among  the  baronets  goes  by  the  dates  of  their  individual  patents  of 
baronetcy,  irrespective  of  the  order  to  which  they  may  belong.  The  Scottish 
order  of  baronetcy  was  founded  in  1625  to  encourage  the  colonisation  of 
Nova  Scotia  (Royal  Proc.  30  Nov.  1624,  P.  C.  Reg.).  The  earlier  members 
of  the  order  received  charters  of  baronies  in  that  country  as  one  of  the 
conditions  of  their  receiving  the  title  of  baronet.  Where  the  limitation  of 
the  patent  of  baronetcy  is  to  "  heirs  male,"  it  is  understood  to  mean  "  heirs 
male  whatsoever"  {]i\MQ\\,  Remarks,  p.  ol).  The  members  of  this  order 
are  entitled  to  bear  on  an  inescutcheon  on  their  shield,  or  on  a  badge  sus- 
pended from  it,  the  arms  of  Nova  Scotia — arg.  a  saltire  az.,  thereon,  on  an 
inescutcheon  the  Royal  Arms  of  Scotland.  They  are  entitled  also  to  wear 
as  a  personal  decoration  a  gold  and  enamel  badge,  consisting  of  the  above- 
mentioned  arms  of  Nova  Scotia  imperially  crowned,  within  an  azure  garter, 
on  which  is  the  legend  in  gold,  Fax  mentis  honesta-  gloria.  The  badge  is 
suspended  round  the  neck  by  an  orange-coloured  silk  ribbon  (A^ova  Seotia, 
Royal  Letters,  etc.,  Ban.  Club,  1867,  p.  49).  On  the  Union  of  Scotland  and 
England,  the  creation  of  baronets  of  Nova  Scotia  ceased,  and  a  new  order  of 
baronets  "  of  Great  Britain  "  was  instituted,  which  lasted  till  the  Union  with 
Ireland,  when  it  was  succeeded  by  the  present  order  of  "the  United  Kingdom." 
Baronets  of  these  last  orders  bear  on  their  shields,  as  an  honourable  aug- 
mentation, an  inescutcheon  argent,  bearing  a  sinister  hand  gules.  A  baronet 
nuist  have  matriculated  his  arms  before  his  patent  is  issued. 


Barons  of  Exchequer.— The   title   of   the  judges   of  the 

Scottish  Court  of  Exchequer;  abolished  in  1856,  as  a  separate  court,  by 
19  &  20  Vict.  c.  56. 
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Barony. — See  Tiight  of  Barony. 

Barony,   Burgh  of. — See  Buhgh  of  Barony, 


Barony,  IVIill  of. — As  thirlage  arose  from  the  necessity  of  pro- 
prietors recouping  themselves  for  expenditure  on  mills,  the  existence  of  the 
obligation  was  readily  presumed  where  there  was  community  of  ownership 
in  the  mill  and  tlie  lands  tliirlcd  {ILqnioun,  1753,  Mor.  1G021) ;  Elch.  Mul- 
tures, 12).  So  strong  was  tliis  presumption  held  to  be  at  one  time,  that  in 
Ncwliston  (1G29,  ]\lor.  10852)  the  Court  found  "  that  naturally  all  the  lands 
of  any  barony,  without  tliirlage  in  writ,  are  thirled  to  the  mill  of  that 
barony,  and  that  tliirlage  is  a  natural  servitude  and  inheres  naturally  in  all 
the  lands  of  that  barony,  so  that  any  tenant  or  feuar  of  the  lands  of  that 
barony  are  naturally  thirled  to  the  mill  of  that  barony."  Subsequent  deci- 
sions, however,  modified  the  strength  of  these  findings,  and  the  result  may 
be  stated  thus.  In  the  case  of  the  mill  of  a  barony  and  the  barony  lands 
belonging  to  the  same  ])roprietor,  there  is  so  strong  a  presumption  of 
thirlage  that  astriction  will  be  proved  by  payment  of  insucken  multures  for 
the  prescriptive  period  (Eohertson,  1744,  5  Bro.  Supp.  740 ;  Hopetoun,  ut 
supra).  Thus  local  situation  within  the  barony,  though  it  did  not  con- 
stitute thirlage,  afforded  a  title  for  prescribing  it  {MacdovxiV s  Trs.,  1783, 
Mor.  16068).  The  presumption,  of  course,  disappeared  as  to  any  part  of  the 
barony  which  the  proprietor  had  disponed  in  such  a  way  as  to  divest  him- 
self of  the  power  of  astricting  it  {Coltart,  1774,  2  Pat.  App.  332;  Dunclas, 
1706,  Mor.  35  and  15994;  Buntin,  1682,  Mor.  10872  and  15986).  An  Act 
of  the  Baron's  Court  was  sufficient  legal  compulsitor  on  the  possessors  of  the 
])arony  lands,  so  that  repairing  to  the  mill  thereafter  was  not  deemed 
voluntary  on  their  part ;  and  when  it  was  followed  by  forty  years'  possession, 
inquirv  into  the  regularity  of  the  Act  of  Court  was  excluded  {Forrest,  1671, 
2  Bro.\Snpp.  542). 

Mills,  though  distinct  tenements  and  not  carried  as  part  and  pertinents, 
are  yet  comprehended  in  a  barony,  whicli  is  nomcn  U7iiversitatis  {Countess  of 
Hume,  1667,  Mor.  8895).     See  Thirlage. 


Barratry. — l .  Of  Ecclesiastics. — Ecclesiastical  barratry  was  the 
criminal  offence  of  corrupt  purchase  of  benefices  from  the  See  of  Eome  by 
clergymen  who  went  abroad  for  that  purpose.  The  crime  was  dealt  with 
by  the  Acts  1427,  c.  106 ;  1471,  c.  43  ;  1494,  c.  53,  and,  finally,  by  the 
Act  1567,  c.  2,  passed  soon  after  the  Keformation.  By  the  last-mentioned 
Act  the  pains  of  barratry  are  declared  to  be  proscription,  banishment,  and 
an  incapacity  to  enjoy  any  honour  or  dignity  (Hume,  i.  587  ;  Ersk.  iv.  4.  30  ; 
Acta  Pari.  iii.  14 ;  Karnes,  Stat.  Laui  Ahridyt.,  h.  t.). 

2.  Of  Judgfs. — Barratry,  in  the  ordinary  sense  of  the  term,  signifies 
the  crime  of  exchanging  justice  for  money.  The  Act  1540,  c.  104,  punishes 
with  the  loss  of  honour,  fame,  and  dignity  judges  who,  through  wilfulness, 
corruption,  or  favour,  use  their  authrjrity  as  a  cover  for  injustice  or  oppres- 
sion. Theftbote,  or  the  taking  of  a  l)ribe  from  a  thief  to  shelter  him  from 
justice,  is  a  form  of  judicial  barratry,  and  is  punished  by  the  Acts  1436,  c. 
137,  and  1515,  c.  2  (Ersk.  iv.  4.  30). 

3.  Of  Mariners. — In  tlie  law  of  marine  insurance,  barratry  denotes 
a  fraudulent  act  of  the  master  or  mariners,  committed  to  the  prejudice  of 
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the  ownors  of  thn  ship,  rolicicts  of  murine  iusiii;inco  contain  an  oxj^ress 
stipulation  that  tiic  underwriters  are  contented  to  bear  losses  hom  "  barratry 
of  the  master  and  marincirs."  This  form  of  barratry  is  not  necessarily 
criminal;  it  may  arise  horn  mere  disobedience  to  orders  on  the  part  of 
the  master,  as  when,  desiring' to  benefit  tlu^  owners,  he  indulges  in  illegal 
trading,  and  tiie  shi])  is  captured  and  ei»ndenmed  {Karlv,  8  East,  12o). 
Mere  negligenct^  in  tiu^  performance  (jf  a  lawful  act  does  not  amount  to 
barratry '(C?nY/,  L.  \l  1  C.  P.  GUU,  Oil).  Nor  is  a  mere  deviation  barratry 
{Stamma,  Strange,  1173;  Fhin,  7  T.  \\.  o05).  Barratry  can  be  committed 
only  by  the  master  or  by  the  crew,  it  may  be  committed  to  the  prejudice 
of  the  shipowners,  or  of  the  charterers  in  cases  where  the  latter  are  con- 
sidered yro  tempore  owners.  Tluu-e  is  no  Ijurratry  if  the  owner  is  i)rivy 
to  the  barratnjus  act,  and  so  there  can  be  no  barratry  where  the  master 
is  owner.  But  a  master  who  is  only  part-owner  can  commit  barratry 
{Iluhhi,  o  Camp.  9;!).  It  does  not  discharge  underwriters  of  their  liability 
to  the  shipowners  that  the  freighter  was  privy  to  the  Ijarratrous  act 
{Houtfioiver,  Selwyn,  N.  V.,  13th  ed.,  903).  (Bell,  Prin.  s.  479;  Abljott, 
Merchant  SJdpphtrj,  13th  ed.,  185;  Aruould,  iMarmc  Insurance,  ii.  774). 
See  Marine  Insuuance. 

4.  I.v  THE  Law  of  England. — Common  barratry,  in  the  law  of 
England,  is  the  criminal  offence  of  frequently  inciting  and  stirring  up  suits 
and  quarrels  between  Her  Majesty's  su])jects,  either  at  law  or  otherwise. 
A  single  act  of  inciting  such  suits  or  quarrels  is  not  Ijarratry.  The  punish- 
ment for  this  uirencc  is,  in  the  case  of  a  common  person,  fine  and  imjjrison- 
ment;  if  the  offender  belongs  to  the  profession  of  the  law,  he  is,  in  addition, 
disabled  from  practising  for  the  future  (Stephen,  Com.,  12th  ed.,  iv.  241). 

Barrier  Act. — See  Act  of  Assembly. 

Barter  or  exchange  (in  the  lioman  law,  Permutatio),  is  a  contract 
whereby  property  is  transferred,  or  agreed  to  be  transferred,  from  one 
person  to  another  for  a  consideration  given  in  some  other  sort  of  commodity 
— not  money.  Where  the  subjects  are  heritable,  the  contract  is  Excambion 
{q.v.).  It  was  long  discussed  "between  the  two  schools  of  Roman  jurists — 
Sabinians  and  rroculians— whether  the  contracts  of  barter  and  sale  were 
identical.  The  Sabinians,  with  whom  Gains  concurred,  maintained  that 
barter  was  merely  a  variety  of  sale,  while  the  followers  of  Proculus,  with 
whom  Justinian  agreed,  and  whose  opinion  ultimately  prevailed,  contended 
that  the  two  contracts  were  essentially  distinct.  The  distinction  was 
material  in  the  Itoman  law,  since  the  contract  of  barter  was  constituted 
re,  and  no  obligation,  therefore,  was  recognised  under  an  agreement  to 
exchancre,  unless  one  of  the  commodities  had  been  delivered  (Gains,  iii.  141 : 
Just.  Imt.  iii.  23.  2  ;  7).  18.  1. 1.  1 ,  and  19.  4. 1  pr. ;  C.  4.  64.  7  and  3).  Though 
barter  is,  in  modern  law,  like  sale,  consensual,  the  two  contracts  are  regarded 
as  distinct, — the  leading  difference  being  that  in  barter  money  must  not  be 
one  of  the  things  exchanged  (Stair,  i.  14.  1 ;  Ersk.  iii.  3.  4).  It  seems  to  be  the 
case  that  Statutes  referrnig  in  terms  to  contracts  of  sale  {e.g.  the  Statute  of 
Frauds,  and  the  Stamp  Act),  would  not  apply  to  contracts  of  barter.  The 
Factors  Act,  1889  (52  &  53  Vict.  c.  45),  in  s.  5,  distinguishes,  for  the 
purposes  of  the  section,  between  the  two  contracts.  In  France  also  the 
contracts  are  treated  as  distinct  (Bothier,  Vente,  No.  620,  and  Code  Ciril,ss. 
1702,  1707).     The  diilerence,  however,  is  for  most  purposes  not  material. 
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since  tho  legal  effects  on  the  rights  of  parties  are  generally,  though  appar- 
ently not  always,  the  same  (Ersk.  iii.  3.  4 ;  Benjamin  on  Sale,  4th  etl,  p.  3). 
The  Sale  of  Goods  Bill,  1893  (the  Act  is  56  &  57  Vict.  c.  71),  as  originally 
framed,  provided  by  sec.  56  :  (1)  "  Where  the  consideration  for  the  transfer  of 
the  property  in  goods  from  one  person  to  another  consists  of  other  goods,  the 
contract  is  called  a  contract  of  exchange  of  goods ;  (2)  Except  as  otherwise 
provided  by  this  Act,  the  provisions  of  this  Act  relating  to  contracts  of  sale 
apply,  with  any  necessary  modifications,  to  contracts  of  exchange  of  goods." 
But  this  clause  was  struck  out  of  the  Bill  by  the  Select  Committee  to  whom 
it  was  referred.  It  has  been  suggested  that  this  exclusion  from  the  Act  is 
of  importance  in  Scotland,  in  regard  to  the  question  of  risk  in  barter  as 
contrasted  with  the  rule  applicable  in  sale ;  but  Erskine's  dictum  (iii.  3.  4), 
before  referred  to,  and  the  fact  that  with  us  the  contract  is  completed  by 
consent,  appear  to  be  conclusive  (Brown  on  Sale  of  Goods  Act,  1893,  pp.  39 
and  40). 

By  the  Eoman  law,  the  eviction  of  one  of  the  subjects  exchanged,  or 
failure  in  delivering  either  article,  warranted  recourse  against  the  other 
connnodity,  the  contract  being  treated  as  void  {D.  19.  4.  13) ;  but  with  us 
this  right  appears  to  be  limited  to  the  exchange  of  heritable  subjects  (see 
ExcAMBiox),  in  which  case  it  prevails  even  against  the  singular  successors  of 
the  party  with  whom  the  exchange  was  made  (Ersk.  iii.  3.  13,  and  ii.  3.  28). 

The  contract  being  of  comparatively  rare  occurrence,  the  law  on  the  sub- 
ject has  not  been  fully  worked  out,  and  there  is  consequently  an  absence  of 
authority,  institutional  and  judicial.  The  cases  are  almost  entirely  English, 
and,  from  the  technicality  of  English  procedure,  and  the  difference  that 
formerly  existed  between  the  Scots  and  English  law  of  sale,  are  of  no  great 
utility  to  Scots  lawyers.  The  following  points,  however,  may  be  noted.  If 
one  of  the  parties  to  a  contract  of  barter  fail  to  implement,  the  conclusion  of 
any  action  brought  against  him  must  be  siiecial,  for  not  delivering  the  goods 
according  to  the  contract,  and  not  for  the  ^^Wce,  as  on  a  sale,  unless  there  be 
a  subsequent  agreement  to  pay  in  money  {Harrison,  1845,  13  M.  &  W.  139 ; 
Park,  B.,  at  p.  141 ;  Read,  1813,  3  Camp.  351).  If  the  contract  is  to  pay 
for  goods  partly  in  goods  and  partly  in  money,  the  claim  of  the  vendor,  again, 
must  be  laid  on  the  special  contract  {Talver,  1816,  Holt,  N.  P.  C.  178  ;  Bead, 
ut  supra).  But  where  the  goods  are  actually  delivered  in  part  performance  of 
the  contract,  the  money  portion  of  the  consideration  might  be  recovered 
on  a  claim  as  for  goods  sold  and  delivered  (Sheldon,  1824,  3  B.  &  C,  420 ; 
Btdl,  1842,  12  L.  J.  Q.  B.  93).  In  Scotland  the  action  would  take  the  form 
of  a  demand  for  specific  implement  or  damages. 

A  mercantile  factor  or  agent  has  no  power  at  common  law,  without 
special  authority,  to  barter.  Accordingly,  in  Gucrreiro  (1820,  3  B.  &  Aid. 
616),  where  a  factor  had  bartered  his  principal's  goods,  it  was  held  that  no 
property  had  passed,  and  that  the  principal  might  maintain  an  action  of 
trover  against  the  other  party,  although  the  latter  was  wholly  ignorant  that 
he  had  been  dealing  with  a  factor  only  (see  the  Factors  Act,  1889  (52  &  53 
Vict.  c.  45),  ss.  1  (1),  2  and  5,  applied  to  Scotland  by  53  &  54  Vict.  c.  40). 

[Benjamin  on  Sale,  4th  ed.,  1,  3 ;  Blackburn  on  Sale,  2nd  ed.,  163 ; 
Chitty  on  Contracts,  12th  ed.,  430,487,  488,493,  494;  Chalmers  on  Sale 
of  Goods  Act,  1893,  4  and  5  ;  Code  Civil,  ss.  1702,  1707.]  See  Excambion; 
Sale. 


Base  and   Public   Rights.— When  a  proprietor  is  infeft  in 
lands  in  virtue  of  a  dc  mc  holding,  his  right  to  them  is  called  base ;  and 
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when  ho  is  infeft  in  Linds  in  virtue  of  an  a  mc  holding,  his  right  is  called 
public.  It  seems  that  rights  to  land  came  to  be  termed  public,  m  the  case  of 
an  a  mc  liolding,  because  the  title  was  originally  completed  in  presence  of 
the  7wr«  curicc ;  and  that  rights  to  land  were  termed  base,  in  the  case  of  a  de 
mc  holding,  because  tlie  jjnjpricttjr  under  them  was  further  removed,  in  a 
feudal  sense,  from  the  lord  paramount  than  was  the  person  from  wliom  his 
right  liowed.  For  this  reason  base  rights  were  also  called  subaltern  rights. 
They  were  also  ternuid  private,  because  it  was  at  one  time  not  unconuiion 
to  make  a  grant  of  lands  witli  a  dc  mc  liolding,  and,  prior  t(j  the  instiluti(jn 
of  our  system  of  registration,  to  kee])  tliem  latent  (Dutf,  147).  There  is 
this  important  distinction  between  a  public  right  and  a  base  right,  that  no 
new  fee  is  created  by  a  conveyance  with  an  express  or  implied  holding  a  me, 
the  grantee  under  it  taking  his  grantor's  place ;  whereas  a  base  right 
creates  a  new  foe,  and  constitutes  the  relation  of  superior  and  vassal 
between  the  grantor  and  the  grantee,  leaving  the  grantor  to  hold  of  his 
own  superior,  and  making  the  grantee  hold  of  the  grantor  as  his  im- 
mediate superior. 

Fn  oonnocti(jn  wiLli  luiso  and  public  rights,  it  is  proper  to  notice  that, 
whilst  it  was  lawful  for  a  vassal  to  grant  sub-feus  when  he  was  not  pro- 
hibited from  doing  so  by  a  condition  against  sub-infeudation,  he  could  not, 
at  an  early  period,  substitute  a  stranger  in  his  place  without  the  consent  of 
the  su]iorior  (Ersk.  ii.  ;3. 13;  ii.  7.  5.).  Thus  A.,  a  vassal  of  B.,  while  he  might 
grant  a  feu-charter  of  the  lands  hold  by  him  to  C,  and  thereby  create  an 
estate  of  superiority  in  them  in  his  own  favour,  and  give  an  estate  of  property 
in  them  to  C,  could  not,  without  B.'s  consent,  convey  the  lands  by  disposi- 
tion to  C.  so  as  to  substitute  C.  in  his  place,  and  thereby  bring  to  an  end 
the  rolationshi])  of  superior  and  vassal  which  subsisted  between  him  and  B. 
This  rule  was  first  modified  and  then  abolished.  By  an  Act  of  Alexander  i., 
Sheriffs  were  empowered  to  sell  a  debtor's  lands  on  fifteen  days'  notice, 
when  his  moveables  wore  insufficient  to  pay  his  debts,  and  the  ])urchaser  of 
the  lands  was  entitled  to  hold  them  of  the  debtor's  superior  (Bell,  Zcct.  i. 
571).  This  xVct  havhig  fallen  into  abeyance,  it  was  successively  enacted 
that  creditors-apprisers  (1469,  c.  36),  adjudgers  (1672,  c.  19),  and  purchasers 
of  bankrupts'  lands  at  judicial  sales  (1681,  c.  17)  should  be  entitled  to 
entry  with  superiors  on  ])aynient  of  a  year's  rent  of  the  lands.  After  the 
passing  of  the  Acts  1469,  c.  'Mj,  and  1672,  c.  19,  which  entitled  creditors- 
apprisers  and  adjudgers  to  enforce  entry  with  superiors,  purchasers  were 
in  the  habit  of  going  through  the  form  of  apprising  or  adjudging  the  sellers' 
lands,  and  thereafter,  as  creditors-apprisers  or  adjudgers,  demanding  entry 
from  the  superiors  thereof  (Bell,  Lcct.  i.  572).  Even  before  the  passing  of 
the  Acts  1672,  c.  19,  and  1681,  c.  70,  "  the  Crown,  under  a  sense  of  the 
unsuitablenoss  of  the  feudal  fetters  to  the  exigencies  of  advancing  freedom 
and  commerce,  had  adopted  a  liberal  course  towards  its  vassals,  having  laid 
down  the  rule,  as  appears  from  1578,  c.  66,  to  grant  confirmation  upon 
jiaymont  of  expenses  by  the  party"  (Menzies,  610).  Another  Statute 
(1685,  c.  22),  which  first  legahsed  entails,  made  it  lawful  "  to  His 
Majesty's  subjects  to  tailzie  their  lands  and  estates,  and  to  substitute  heirs 
in  their  tailzies."  The  Act,  howi^ver,  declared  that  nothing  in  it  should 
prejudice  a  superior's  right  to  his  casualties  of  superiority.  The  state  of 
tlie  law  against  alienation,  as  opposed  to  sub-iufeudation,  led  also  at  an 
early  period  to  another  device,  by  which  the  effect  of  it  in  practice  was 
modified.  A  vassal  whose  desire  was  to  substitute  his  disponee  in  his 
l»lace,  and  not  to  create  a  ])ormanent  relationship  of  superior  and  vassal 
between  himself  and  his  disponee,  granted  two  charters  or  conveyances  to 
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his  disponee,  the  one  with  an  obhgation  to  infeft  a  me,  and  the  other  with 
an  obHiration  to  infeft  dc  mc.  On  these  two  deeds  an  instrument  of  sasine 
was  expede,  which,  by  its  terms,  could  be  held  to  proceed  on  either.  In 
virtue  of  the  de  mc  lu)lding,  the  instrument  of  sasini^,  wlien  recorded  in  the 
appropriate  register  of  sasines,  gave  the  ilisponee  a  valid  title  but  a  base 
right  to  the  dominium  utile,  with  the  seller  as  his  innnediate  suijcrior.  As 
soon  as  the  superior  of  the  vassal  who  had  sold  his  lands  recognised  the 
disponee  as  a  A'assal,  i.e.  confirmed  his  infeftment,  the  infeftment  was 
ascribed  to  the  a  me  holding,  the  deed  with  the  de  me  holding  was 
from  the  progress  of  titles,  the  disponee  took  his  disponcr's  place  as  a 
vassal,  and  the  infeftment  became  public  instead  of  base.  In  other 
words,  the  infeftment,  imtil  recognised  by  the  disponcr's  superior,  gave 
a  \-d\u\  title  to  the  property,  leaving  a  mid-superiority  in  the  disponer, 
and  when  recognised,  extinguished  the  mid-superiority  in  the  disponer, 
and  invested  the  disponee  with  it.  In  this  way  the  disponee  was  sub- 
stituted in  his  disponcr's  place,  and  the  relationship  of  superior  and 
vassal  between  the  disponer  and  the  disponee  ended  (Bell,  Lcct.  i.  684; 
Menzies,  638).  Later,  a  vassal  gave  to  his  disponee,  instead  of  two  deeds, 
a  tUsposition  containing  an  oljligation  to  infeft  cc  mc  dc  superior c  mco  vcl 
dc  me,  or,  as  it  came  to  be  put,  a  mc  vcl  dc  mc.  Infeftment  on  such  a 
deed  secured  to  the  disponee  a  feudal  title  to  the  property,  and  created  a 
mid-superiority  in  favour  of  the  disponer ;  and,  on  the  disponee's  recognition 
by  the  superior,  the  seller  was  divested  of  the  mid-superiority,  and  the 
disponee  infeft  in  it  (Bell,  Lcct.  i.  684  ;  Menzies,  608  ;  Ersk.  ii.  7.  16). 

As  will  be  shown  when  the  Disposition  {(j^.v.)  is  under  consideration,  a 
superior  entered  or  recognised  his  vassal's  disponee  by  granting  a  writ  l)y 
progress.  The  writ  by  progress,  down  to  the  passing  of  the  Titles  to  Land 
Act,  1858  (21  &  '12  Vict.  c.  76),  was  a  charter  of  confirmation,  or  a  charter 
of  resignation,  or,  in  certain  circumstances,  a  condjined  charter  of  resigna- 
tion and  confirmation,  and  thereafter,  till  the  commencement  of  the  Con- 
veyancmg  Act,  1874  (37  &  38  Vict.  c.  94),  a  charter  or  writ  of  confirmation, 
or  a  charter  or  writ  of  resignation.  The  circumstances  in  which  the  charter 
or  writ  of  confirmation,  and  the  charter  or  writ  of  resignation,  and  the 
combined  cliarter  of  resignation  and  confirmation,  were  used,  will  be  pointed 
out  in  dealing  with  the  subject  of  the  disposition.  But  it  may  Ijc  well  to 
notice  here,  that  although  entry  granted  to  tlie  dis])onee  of  a  vassal  l)y 
confirmation  or  resignation  was  common  in  practice  prior  to  1747,  a 
disponee,  as  such,  was  not  entitled  to  force  an  entry  with  the  superior 
until  that  year,  when  a  Statute  (20  Geo.  11.  c.  50)  was  passed  which  pro- 
vided that  any  person  purchasing  or  ac(|uiring  lands  from  the  former 
proprietor  or  vassal,  who  was  duly  vested  and  seized  ther(>in,  and  oljtain- 
ing  from  such  vendor  or  former  jiroprietor  a  disposition  or  conveyance, 
containing  a  procuratory  of  resignation,  sliould  be  entitled  to  charge  the 
superior  in  the  lands  to  grant  liim  new  infeftment  (ss.  12,  13).  The  Statute, 
it  will  be  observed,  gave  a  purchaser  witli  a  disposition  containing  procura- 
tory of  resignation,  right  to  compel  an  entry  l)y  resignation  only.  But  by 
the  Lands  Transference  Act,  1847  (10  &  11  Vict.  c.  48),  superiors  could  be 
compelled  to  grant  entry  by  confirmation,  sec.  6  of  the  Act  providing  that 
where  any  person  should  be  infeft  in  lands  or  heritages  in  Scotland  holden 
of  a  subject-superior  on  a  diR])osition  containing  an  ol)ligntion  to  infeft  «  mc 
or  a  mc  vel  dc  mc,  and  granted  b}'  the  ])erson  last  entered  and  infeft,  or  granted 
by  a  person  whose  own  title  was  capable  of  being  made  ])\djlic  by  confirma- 
tion according  to  the  law  and  practice  then  existing,  it  should  be 
comjjetent  to  charge   the  superi(jr    to  gniiil  in  i'a\our  of  such    person  an 
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oiitiy  ])}' ('<iiitiiiii;iti<iii.  iMitry  li\' rosigiiiitioii  III-  liy  confirmation,  since  the 
conimciicenient  of  the  ('onveyancing  Act,  1874,  has  been  aljolishcd.  ]iy  sec, 
4  (1)  of  tli(!  Act  of  1874,  it  is  jirovidcd  that,  when  lands  liavc  hcen  feued, 
whi'thcr  huhjrc  (jr  after  the  connncnccnu'nt  of  the  .:\.ct,  "it  shall  not,  not- 
witlistanding  any  provision,  declaration,  or  conihtion  to  the  contrary  in  any 
Statute  in  force  at  the  ])aKsin;4'  n\'  this  Act,  oi-  in  any  deed,  instrument,  or 
wfitiiiL!;,  wiictliev  dated  hefdvi!  or  after  the  ])a,ssin}j;  of  this  Act,  he  necessary, 
in  order  to  tlie  completion  of  the  title  of  any  i)erson  having  a  right  t<»  the  lands, 
in  whole  or  in  part,  whether  such  right  shall  have  been  ac(juired  by  succes- 
sion, b(M|U('st,  gift,  or  louveyance,  that  he  shall  obtain  from  the  su]>erior  any 
charter,  prece]  it ,  or  other  writ  by  ])rogress ;  and  it  shall  not  be  conn)etent 
for  the  superior  in  any  case  to  grant  any  such  charter,  ])rece])t,  or  otlier 
writ  by  ])i-ogress:  l'ro\'ide(l  always  that  nothing  in  this  Act  contained  shall 
]irf\eiil  the  graiiliug  of  charters  of  novodamus,  or  precepts,  or  writs  from 
Chancery,  or  of  clarc  consiat,  or  writs  of  acknowledgment."  As  soon  as  a 
disponee  takes  infeftment,  he  is,  in  a,ccordaiic(^  with  another  provision  of 
the  Act  (s.  4  {'2,)),  held,  as  at  the  date  of  the  registrati(jn  of  his  infeft- 
ment in  the  api)ro])riate  register  of  sasines,  to  Ik;  duly  entered  with  the 
nearest  superior,  wliose  estate  of  superiority  in  such  lands  would,  according 
to  the  law  prior  to  the  Act,  have  been  not  defeasible  at  the  will  of  the 
])roprietor  so  infeft,  and  that  whether  the  sujierior's  owmi  title,  or  that  of 
any  over-su])erior,  has  been  coni])leted  or  not.  A  holding  de  vie  is  still 
appropriate  to,  ami  is  inserted  in,  an  original  feu-right, -i.e.  a  feu-charter, 
feu-disposition,  or  feu-contract.  But  since  the  passing  of  the  Con- 
veyancing Act,  1874,  the  ex])ression  of  a  holding  in  a  disposition  is 
unnecessary.     If  any  hokling  is  ex])ressed,  it  should  lie  a  mc. 

On  base  and  puldic  rights,  see  Stair,  ii.  3.  27  ;  Ersk.  ii.  ."!.  13  and  20,  ii. 
7.  5  d  scq.;  Duir,  14G ;  Menzies,  G14,  637;  Bell,  Led.  i.  688  d  seq.;  Bell, 
Prin.  s.  785,  818,  844. 


Bastard. — A  Iiastard  is  a  person  born  out  of  lawful  wedlock. 
The  law  of  Scotland,  following  the  rules  of  the  civil  and  canon  law, 
legitimises  the  bastard  whose  parents  subsequently  marry ;  subject,  how- 
ever, to  this  exception,  that  if  at  the  time  of  the  conceptitm  there  was  a 
legal  impediment  which  stood  in  the  way  of  the  parents'  marriage,  the 
subsequent  marriage  of  the  parents,  on  the  removal  of  the  impediment, 
does  not  legitinuse  the  antc-nuiitial  oris])ring.  It  was  suggested  in  the  case 
of  M'Rohcrt  (183G,  14  S.  1104),  that  when  a  child  has  been  born  out  of 
wedlock,  the  intermediate  marriage  of  either  of  its  parents  with  another  than 
the  parent  of  the  child  does  not  bar  the  legitimation  of  the  child  by  the  sub- 
sequent marriage  of  the  parents.  Where  a  child  is  born  during  marriage, 
the  maxim  pater  cd  qucm  niqiticc  dcmonstrant  applies,  but  that  is  merely 
a  presum])tion,  which  may  be  overcome  by  proof,  to  the  ell'ect  that  the 
child  could  not  be  the  child  of  the  marriage,  in  respect  of  non-access  by  the 
husband,  or  otherwise.  If,  however,  the  husband  had  access,  and  at  the 
same  time  the  wife  was  carrying  on  a  criminal  intercourse  with  others,  a 
child  born  under  such  circumstances  is  Ic'dtimate.  The  relations  between 
a  father  and  his  bastard  child  is  not  in  any  proper  civil  or  municipal  sense 
the  relation  of  parent  and  child.  IWit  it  is  hardly  correct  to  say,  as  has 
been  said  liy  many  eminent  judges  in  Scotland,  that  a  bastard  is  filius 
iiuHius.  In  the  most  recent  case  in  which  this  subject  was  discussed  in  the 
House  of  Lords  (6Vrt/-/.r,  1801,  IS  K.  {11.  L.)  63),  L.  Watson  said:  "  There  are 
two  expressions  upon  which  I  desire  to  remark,  which  have  been  frequently 
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used  by  Scotch  judges  in  bastardy  cases  and  by  text-writers,  one  of  which 
appears  to  me  to  have  been  sometimes  employed  in  a  way  calculated  to 
mislead.  It  has  often  been  laid  down  that  a  bastard  is  filius  mdlius.  Of 
that  expression  it  is  sufficient  to  say  that  it  is  as  true  in  a  legal  as  it  is 
untrue  in  a  natural  sense.  Again,  it  has  been  said  that  a  bastard  has  a 
mother,  but  no  father.  The  phrase  is  unobjectionable  so  long  as  it  is  only 
meant  to  express  the  obvious  fact  that  the  maternity  of  a  bastard  is,  com- 
paratively speaking,  a  matter  of  certainty,  whereas  its  paternity  may  be 
matter  of  doubt,  and  in  some  cases  the  father  may  never  be  identified.  It 
becomes,  in  my  ophiion,  mischievous  when  it  is  used  to  convey  the  sugges- 
tion that  after  the  father  has  been  ascertained  by  admission,  or  by  judicial 
proof,  the  tie  which  connects  him  with  the  child  is  more  slender  and  less 
enduring  than  that  which  binds  the  child  to  its  mother.  There  is  no 
prmciple  of  natural  law  which  can  justify  such  a  distinction,  and  beyond  a 
few  loose  dicta,  I  can  find  no  authority  for  it  in  the  law  of  Scotland." 

Domicile. — A  bastard  follows  the  domicile  of  his  mother,  and  in  a 
question  of  settlement  under  the  Poor  Law  Act,  1845,  on  attaining  of 
puberty,  takes  his  mother's  settlement,  and  not  the  settlement  of  his  own 
bu-th  (  Wallace,  1894,  22  E.  43). 

Aliment. — The  parents  of  a  bastard  are  jointly  liable  to  aliment  their 
child  until  it  is  able  to  support  itself  (Ersk.  i.  G.  56  ;  ClarliC,  id  svjira').     In 
the  event  of  neither  the  father  nor  the  mother  being  aljle  to  support  the 
child,  the  parish  of  the  mother's  settlement  is  liable  for  its  support.     The 
period  during  which  the  mother  is  entitled  to  claim  aliment  from  the  father 
depends  on  the  circumstances  of  each  individual  case.     As  was  said  by 
L.  P.  lucjlis :   "  The  general  rule  in  such  cases  is  that  the  father  of  an 
illegitimate  child  has  to  contriljute  one  half  to  its  support  till  it  is  the  age 
of  seven,  and  in  some  cases  till  the  further  age  of  ten.     The  reason  for  that 
rule  is  that  during  these  years  it  is  proper  that  the  child  should  be  left 
with  its  mother,  and  that  it  is  not  able  to  do  anything  for  its  own  support. 
After  that  age  a  great  deal  depends  upon  tlie  condition  of  parties ;  and  if 
the  mother  chooses  to  go  on  keeping  the  child,  without  asking  for  more 
money  or  insisting  upon  the  father  taking  the  child,  then,  if  she  thinks  fit 
to  bring  an  action  for  aliment  of  the  child  at  the  end  of  two  or  three  years, 
she  may  be  held  debarred  by  her  conduct  from  making  any  such  demand. 
On  the  other  hand,  if  the  father  of  the  child  desires  to  have  the  custody 
and  charge  of  the  child,  then  is  the  time  for  him  to  offer  to  take  it ;  and  if 
the  mother  does  not  offer  to  keep  it,  the  father  will  have  to  support  it  until 
it  is  fourteen,  or  until  it  is  able  to  do  for  itself"  (Dunnct,  188o,  11  K.  280). 
The  rate  of  aliment  also  varies  in  different  parts  of  Scotland,  Init  the  usual 
amount  awarded  is  £8  per  annum.     By  sec.  80  of  the  Poor  Law  Act,  1845 
(8  &  9  Vict.  c.  83),  every  mother  and  every  putative  father  of  an  illegiti- 
mate child,  after  the  paternity  has  been  admitted  or  otherwise  established, 
who  shall  refuse  or  neglect  to  maintain   such   child,  being  able   to   do   so, 
whereby  such  child  shall  become  chargeable  to  any  parish  or  combination, 
shall,  upon  conviction,  be  punishable  by  fine  (u-  imprisonment  with  or  with- 
out hard  labour.     A  bastard  is  under  no  legal  obligation   to  aliment  his 
parents  (Clarke,  ut  aupra).     See  Aliment. 

Custody. — The  mother  is  entitled  to  the  custody  of  her  bastard  child. 
The  father  has  no  right  of  custody  of  the  bastard's  person  or  of  administra- 
tion of  his  estate  ;  he  has  none  of  the  characteristics  of  the  patria  p^ostestas 
(per  L.  J.  C.  Inglis  in  Corrie,  18G0,  22  D.  900).  He  cannot  appoint  a 
guardian  to  his  bastard  child,  but  he  is  entitled  to  claim  the  custody  of  the 
child  in  the  event  of  the  mother  demanding  aliment  after  the  particular 
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period  fixed  ])y  the  Court  has  expired.  "  It  is  clear  that  duriug  the  infancy 
of  a  child  the  mother  is  entitled  to  the  custody  of  it ;  but  after  the  age  of 
seven  if  a  boy,  and  of  ten  if  a  girl,  if  no  delicacy  is  alleged  to  exist,  the 
fatlicr,  on  aHin(uit  being  demanded,  is  entitled  to  meet  that  demand  l)y  an 
oiler  to  take  the  child  into  his  own  liouse,  or  to  make  other  arrangements 
for  its  aliment"   (per  L.    Cowan   in    Corrie,  ut  supra).     See   Custody  oi>' 

ClIlLDKEX. 

Succcsdun,  etc. — As  a  bastard  has  no  father  recognised  in  law,  there  can  be 
no  succession  to  or  from  him,  except  in  the  case  of  his  having  lawful  issue. 
Trior  to  1836  a  bastard  without  lawful  issue  could  not  dispose  of  his  move- 
altli'  estate  by  testament,  but  by  the  Act,  G  Will  jv.  v.  22,  lie  is  placed  in 
the  same  jjosition  in  this  matter  as  a  legitimate  ciiild.  If  a  bastard  die 
intestate  without  having  lawful  issue,  the  Crown  succeeds  as  vllijiius  lucres, 
but  the  Crown  may,  by  what  is  called  a  (lirr  OF  Bastardy  (q.v.),  make  over 
to  the  person  who  would  have  succeeded  had  the  bastard  been  legitimate,  the 
bastard's  means  and  estate.  A  Ijastard  has  no  right  of  lerjitim,  nor  has  he 
a  claim  against  liis  mother's  moveable  estate  under  the  Alarried  Women's 
Property  (Scotland)  Act,  1881.  In  taking  under  the  testament  of  his  father 
or  mother,  a  bastard  has  to  pay  the  same  duty  as  a  stranger.  On  the  other 
hand,  a  l)astard's  parents  have  no  patrimonial  rights  from  their  relationship 
to  him ;  and  it  was  held  by  the  House  of  Lords,  in  Clarke,  ut  supra,  that  a 
mother  could  not  recover  damages  for  the  death  of  her  bastard  son. 

The  widow  of  a  bastard  is  entitled  to  all  the  legal  rights  of  a  widow, 
including  teres  and  jus  relictcc.     See  Succession. 


Bastardy,  Declarator  of.— Sec  Last  Heui. 
Bastardy,  Gift  of. — See  Gift  of  Bastakdy. 


Baths,    Wash-houses,    and    Drying-grounds.— 

Tower  to  provide  these  conveniences  for  pulilic  use  lias  been  granted  by 
Statute  to  local  authorities,  both  in  burgbal  and  rural  districts.  The 
enactments  thereanent  are  here  summarised : — 

1.  In  Burghs.— By  the  Burgh  Police  (Scotland)  Act,  1892  (55  &  56 
Vict.  c.  55),  the  Commissioners  of  any  burgh  are  empowered  to  provide  public 
baths,  wash-houses,  covered  or  o])en  bathing-places,  and  drying-grounds, 
and  to  make  a  cliarge  for  the  use  thereof  (ss.  oU9-;J14).  The  Commissioners, 
in  exercising  this  junver,  must  proceed  Ijy  Special  Order,  as  prescribed  in  the 
Act  (s.  306)  (which  gives  the  ratepayers,  in  certain  circunislanies,  power  to 
veto  the  resolution  of  the  Commissioners).  They  may  make  byo-laws 
for  the  due  regulation  of  the  baths,  etc.  (s.  316,  subs.  3),  which  must 
be  aiii)ro\ed  by  the  Local  Government  Board  (Schedule  IV.  subs.  3) ;  a 
printed  copy  or  abstract  thereof  must  be  exhibited  (s.  313);  the  property 
of  any  person  refusing  to  pay  the  prescribed  charges  may  be  detained 
(s.  312).  And  the  Commissioners  may,  if  tlu-y  tliink  tit,  discontinue  tlu^ 
baths  or  wash-houses,  proceeding,  as  before,  by  Sjjecial  Order  (s.  314). 

With  regard  to  a  supply  of  water  for  such  establishments,  the  Act 
makes  tlie  following  provisions : — (a)  Where  a  burgh  is  not  supplied  with 
water  under  authority  of  an  Act  of  Tarlianient,  the  duty  is  ini}»osed  on 
the  Commissioners  of  maintaining  and  su])])lying  i)ublic  wells  and  other 
water-works   for    the    gratuitous    use    of    the    inhabitants ;    and    they  arc 
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empoworod  to  su|i]il_v  ^vitll  water  any  iJublic  baths  or  wasli-liouses  (s.  257). 
{!>)  WIr'IV  the  I'omiiiissioners  ha\-e  ])rovidc(l,  under  tlie  powers  contained  in 
sec.  261,  water  for  the  domestic  and  unhnary  use  of  tlie  inhabitants,  they 
nicay,  if  tliey  have  more  than  is  reciuired  for  such  purposes,  supply  public 
batlis  and  wasli-houses  with  water,  at  an  a^reed-on  rate ;  failing  agreement, 
the  rate  is  to  be  lixetl  by  the  Sherill"  (s.  2G4). 

2.  In  Counties. — The  Local  (rovernment  (Scotland)  Act,  1 894  (57  &  58 
Vict.  c.  58),  s.  44,  provides  that  one  or  more  Parisli  Councils,  or  ten  electors  of 
any  landward  ])arish,  or  of  the  landward  ])art  of  any  parish  ])artly  landward 
and  ]>artly  l)urghal,  may  call  u])on  the  District  Committee  of  the  County 
Council  t(t  forma  special  district  for  the  provision  of  public  ])aths,  bathing- 
places,  wash-houses,  or  drying-grounds,  and  for  that  ])ur])osc  to  adopt 
sees.  309-14  of  the  Ikirgh  rolice  Act,  1892.  The  District  Connnittee, 
if  they  approve  of  the  -in-ojwsal,  sliall  define  the  boundaries  of  tlie  special 
district,  and  specify  which  of  the  said  provisions  are  to  be  adopted  (subs.  2). 
Where  the  proposed  special  district  embraces  any  part  of  a  special  drainage 
or  water-supply  district,  the  consent  of  the  County  Council  must  be 
obtained  (subs.  3).  Tlie  expense  of  forming  and  maintaining  sucli  a  district 
shall  be  defrayed  by  a  rate  to  be  levied  by  the  County  Council  along  with 
the  pubUc  health  rate,  but  not  exceeding  9d.  in  the  £,  and  the  County 
Council  may  borrow  on  the  security  of  such  rate  (subs.  6).  The  District 
Committee  may  annually  ap]toint  a  sub-committee,  consisting  of  parish 
councillors  within  the  s])ecial  district,  for  carrying  out  the  purposes  for 
whicli  it  has  been  formed  (subs.  8). 

The  provisions  of  sec.  89  of  the  Public  Health  (Scotland)  Act,  1867,  dealing 
with  water-supi)ly,  wliich  a])])ly  alike  to  counties,  and  Inirghs  with  a  popula- 
tion umler  10,000,  or  not  liaving  a  local  Act  for  ])olice  purposes,  are  similar 
to  those  of  tlie  Burgh  l*olice  Act  aljove  noticed.  It  may  be  remarked 
that  the  power  of  a  local  authority,  under  the  Public  Health  Act,  to  supply 
water  gratuitously  to  public  baths,  is  limited  to  such  as  are  not  estal)lished 
for  private  profit  or  supported  out  of  any  burgh  rates.  The  restriction, 
however,  is  unimportant,  in  view  of  the  power  given  by  the  Burgh 
Police  Act. 


Baton. — (])  A  short  staff,  used  as  a  syml)ol  of  office.  Each  baton  is 
distincLi\e  of  the  office  to  which  it  belongs.  (2)  In  the  old  ceremony  of 
resignation  by  a  vassal  of  his  feudal  holding,  the  transference  of  a  baton 
was  the  act  symljolising  delivery.  In  the  later  practice  a  pen  represented 
the  iKiton.— [Menzies,  Comcyancinrj ,  567, 568.]  See  Pesignation  ;  Delivery, 
Symbols  of. 


Battery  pendente  lite. — The  law  of  England  distinguishes 
between  assault  and  battery.  The  fornuir  may  be  committed  by  a  mere 
touch  or  by  a  threat ;  in  the  latter,  the  attack  must  be  violent  or  rude 
(liaivlinfjs,  3  M.  &  W.  28).  No  such  distinction  exists  in  the  law  of  Scot- 
land ;  tiie  nomen  juris  "assault"  is  applied  to  every  criminal  attack  on  the 
person,  of  whatever  degree  of  violence  it  may  be.  The  institutional  writers, 
liowever,  have  employed  the  term  "  battery "  in  reference  to  an  assault 
committed  during  the  dependence  of  a  lawsuit  by  one  of  the  parties  to  the 
action  upon  the  person  of  the  other  party.  Th(!  offence  <jf  \)iitte,ry  pendente 
lite  was  iirst  dealt  with  by  a  temporary  Act  of  the  year  1555.  The  Act 
1584,  c.  138,  is  the  next  Statute  which  deals  with  the  crhne,  and  the  punish- 
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iiKjut  it  imposes  is  LlmL  the  j^uilLy  party  shall  lose  the  cause.  The  depend- 
ence III'  till!  suit,  during  which  time  battery  in  the  sense  of  the  Statute 
nii,u,dit  be  coniniitted,  endured  for  the  period  between  the  raising  of  the 
suiiinioiis  and  the  complete  execution  of  the  decree  to  be,  given  tiieroon. 
The  Stutute  was  to  remain  in  force  for  seven  years.  The  pr<jvisions  of  the 
Act  of  1584  were  practically  re-enacted  by  1594,  c.  '11'^,  which  were  declared 
Lo  be  perpetual.  'J'he  sentence  pronounced  against  the  assailant  was  de- 
clared by  the  Statutes  to  Ije  unreducible  eitlier  on  the  head  of  minority  or 
on  any  (jther  grcjund.  If  the  accused  did  not  appear  for  trial,  and  was  in 
conse(|uence  denounced  rebel,  it  was  provided  that  his  liferent,  as  well  as 
single  escheat,  should  be  forfeited  immediately  after  such  denunciation,  if 
the  accused  became  bankrupt,  the  p(;nal  consequences  of  the  action  affected 
his  creditors  (AuncDu/,  179U,  Mor.  l.">79). 

The  Act  of  1594,  c.  '22'.\,  was  repealed  liy  7  ( leo.  l  v.  c  1 9,  and  the  ollence  of 
l)attery  pendente  Hie  is  now  obsolete. — [Ersk.  InsL  iv.  4.  o7 ;  Karnes,  tStat. 
Law  Ahriihj.,  //./.] 


Bearer  Bonds. — Nature  of. — It  is  a  conniKni  jiractice  with  com- 
panies, English  or  foreign,  and  with  foreign  Governments,  to  borrow  money 
by  issuing  bonds  containing  an  obligation  to  pay  to  the  jjcarer.  In  certain 
cases,  especially  when  they  are  issued  in  reference  to  a  trust  deed  for  deben- 
ture holders,  the  ol)ligation  contained  is  to  pay  to  a  party  named  as  trustee, 
or  to  the  bearer  (  Vcnahles,  C,  lS9l!,  A.  C.  201).  They  are  usually  issued  with 
coupons  attached  for  the  interest  payable  on  the  bond.  The  actual  form  of 
the  bond  varies  greatly.  Thus  it  may  be  conceived  as  a  simple  obligation  to 
pay  the  principal  and  interest,  or,  in  the  case  of  perpetual  debentures,  merely 
the  interest,  to  the  bearer ;  or  it  may  contain,  in  addition  to  such  an  obligati(jn, 
an  assignation  of  the  assets  of  the  company  in  security  of  the  amount  due. 
Such  bonds  are  sometimes  issued  with  a  provision  whereby  the  bearer  may, 
on  application,  and  on  })roduction  of  his  bond  and  all  outstanding  coupons, 
be  registered  as  the  holder  of  an  ordinary  debenture.  The  use  of  bearer 
bonds  is  greatly  restricted  by  the  ad  valorem  duty  of  Is.  for  every  £10 
which  is  imposed  upon  them  by  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39, 
Sched.,  s.v.  "  Marketable  Security  "). 

May  he  Pruinissor//  JVotes. — Bearer  bonds  may  be  eunceived  as  a  simple 
promise  to  pay  to  the  bearer,  in  which  case  they  are  promissory  notes  (Bills 
of  E.xchange  Act,  1882,  s.  83  ;  re  Imperial  Land  Co.,  1870,  L.  K.  11,  Eq.  478), 
and  [subject  to  the  qualifications  that  they  must  be  duly  stam})ed,  and  that 
the  company  issuing  must  be  one  which  lias  the  ])0wer  to  issue  promissory 
notes  (see  Batcman,  18GG,  L.  li.  1  C.  V.  409)],  their  nature  and  ellect  are 
governed  l)y  tlu'  rules  containi'd  in  llie  Jlills  of  Exchange  Act,  1882. 
There  is  then  no  question  that  they  form  negotiable  securities.  The  mere 
fact  that  a  bond  contains  an  assignation  in  security  does  not  take  it  out 
of  the  category  of  a  ])romissory  note  (Bills  of  Exchange  Act,  1882,  s.  83, 
subs.  3),  but  such  note  must  contain  an  unconditional  promise  to  pay, 
and  as  bearer  bonds  in  most  cases  refer  to  conditions  of  issue  and  of  pay- 
ment, their  validity  and  ellect  must  then  be  decided  ajtart  from  the  law  of 
promissory  notes  {Crouch,  1873,  L.  II.  8,  Q.  B.  374). 

Bearer  Bonds  not  in  form  of  Bromismry  Notes. — In  cases  where  the 
bonds  do  not  fall  within  the  detinitioii  nf  promissory  notes,  questions  may 
arise  (1)  as  to  their  validity  as  a  form  of  ol)ligation;  and  (2)  as  to  their 
negotiability.  Tlie  former  (|uestion  must  be  decided  by  the  law  of  the  place 
of  issue  (Dickson  on  Bcidetiee,  s.  997  ;  Gillespie's  Bar's  Brivate  International 
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Lair,  pp.  2SG,  287,  Xote  E  ;  Dak,  1829,  7  S.  369),  the  latter  by  the  law  of  the 
place  ill  which  they  are  transferred  {Picker,  1887,  18  Q.  B.  D.  515,  per  L. 
Esher,  p.  518). 

Question  as  to  their  Validity  if  issued  in  Scotland. — If  a  bond  payaljle  to 
bearer  is  issued  by  a  company  having  its  head  office  in  Scotland,  and  in  a 
form  which  takes  it  out  of  the  category  of  a  promissory  note,  it  is  believed, 
though  the  point  has  never  arisen,  that  it  would  be  invalid  as  a  l)lank  bond 
under  the  provisions  of  the  Act  1696,  c.  25,  "anent  blank  bonds  and 
trusts."  The  effect  of  that  Act,  as  interpreted,  is  that  the  validity  of  a 
bond  depends  upon  the  name  of  the  creditor  being  mentioned,  or  sufficient 
information  being  given  as  to  his  identity  (Ersk.  iii.  2.  6 ;  IValkingshaw 
Excrs.,  1730,  Mor.  1684).  (See  Blank  Bonds.)  The  "  notes  of  any  trading 
company  "  are,  however,  exempted  from  the  operation  of  the  Act,  and  it  is 
possible  that  bearer  bonds  might  be  held  to  be  included  in  that  description. 
But  in  the  present  state  of  the  law  it  would  be  dangerous  to  rely  on  the 
validity  of  a  bearer  bond  issued  in  Scotland,  unless  it  was  issued  under  the 
provisions  of  some  particular  Statute.  There  is  no  provision  in  the  Com- 
panies Acts  authorising  the  issue  of  such  bonds  (cf.  liuckley,  Cori^Kinies  Acts, 
6th  ed.,  p.  163),  nor  is  there  any  general  provision  in  tlie  Companies 
Clauses  or  Railway  Clauses  Acts  to  entitle  a  company  incorporated  by 
private  Act  of  Parliament  to  issue  such  securities.  But  such  a  power 
might  be  granted  by  a  particular  private  Act.  Such  a  power  has  frequently 
been  given  to  local  authorities,  and  the  provisions  usual  in  such  Acts  have 
been  summarised  by  the  Local  Authorities  Loans  Act,  1891  (54  &  55  Vict. 
c.  54).  By  that  Act,  any  local  authority  (defined  Ijy  s.  4),  which  has 
issued  stock,  may,  on  the  request  of  the  stockholder,  issue  to  him  a  stock 
certificate  to  bearer,  that  is,  a  certificate  entitling  the  bearer  to  the  stock 
therein  specified,  with  coupons  attached  entitling  him  to  the  dividend  on 
the  stock.  Such  a  certificate  is  declared  to  pass  by  delivery,  and  to  entitle 
the  holder  for  the  time  being,  on  delivering  to  the  registrar  the  certificate 
and  all  outstanding  coupons,  to  have  the  stock  registered  as  ordinary  stock 
in  his  name  (s.  41,  Sched.  K). 

Nefjotiahility  of  Ikarer  Bonds. — The  law  as  to  the  negotiability  of  bearer 
bonds  is  not  yet  thoroughly  settled.  Tliere  is  no  direct  decision  in  Scotland 
on  the  point,  nor  does  the  Local  Authorities  Loans  Act,  1891  expressly 
state  that  bearer  certificates  issued  under  its  provisions  are  negotiable  to 
the  extent  of  giving  a  party  who  has  taken  them  in  good  faith  a  good  title 
to  them,  even  if  the  title  of  his  author  was  defective.  But  in  one  case  it 
was  held  that  such  bonds  were  subject  to  banker's  lien,  which  only  extends 
to  negotiable  securities  (Eohertson's  Tr.,  1890,  18  R.  12— City  of  Edinburgh 
bonds),  and  in  another  case  their  negotiability  was  a^'^wmc-^  {N'atiunal  JJujik, 
1895,  22  R.  740).  In  England  it  would  seem  to  be  settled  beyond  question 
that  bonds  payable  to  bearer,  issued  by  foreign  governments,  or  by  foreign 
companies,  and  proved  to  pass  from  hand  to  hand  by  simple  delivery  in  the 
Stock  Exchange,  are  negotiable  instruments  for  all  purposes,  in  the  same 
way  that  a  bill  of  exchange  is{Gorfjicr,  1824,  3  B.  &  C.  45 — foreign  govern- 
ment bonds;  Goodwin,  1875,  L.  R.'lO  Ex.  337,  and  1  A.  C.  476  ;  Rumhall, 
1877,  2  Q.  B.  D.  1 94 — scrij)  certificates  to  bearer ;  London  Joioit  Stock  Bank 
[1892],  A.  C.  201— Argentine  cedulas;  VcnrdjlrH  [1892],  3  Ch.  527— American 
railroad  bonds).  The  practical  effect  in  the  more  recent  of  these  decisions 
has  been  that  where  securities  of  this  sort  are  pledged  with  a  banker,  he 
acquires  a  good  title  to  them,  provided  that  he  has  not  actual  notice  that  his 
customer  had  no  authority  to  pledge  them  {L.ondon  Joint-Stock  Bank,  and 
Venables,su2Jra;  Bcntiuck  [1803],  2  Ch.  120).     But  the  recognition  of  bearer 
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l)oncls,  or  debentures  pjiyaltle  to  Ijcarer,  issued  hy  a  company  registered  at 
liome,  has  been  more  dillicult,  chietly,  however,  on  the  ground,  which  is  not 
a])ytHcable  to  Scotland,  that  such  bonds  are  covenants  under  seal,  and 
cuiiiiot,  therefore,  unless  they  are  prciniissory  notes,  l)e  negotiable  instru- 
ments. On  this  ground  their  negotiability  was  negatived,  in  spite  of  proof 
of  a  custom  of  trade  to  treat  them  as  negotiable  {Crouch,  1873,  L.  K.  8  Q.  B. 
;-}74) ;  but  tliis  case  has  been  doubted  (Goodtrin,  1875,  L.  E.  10  Ex.  337, and 
1  A])p.  Ca.  476).  And  a  recent  writer  on  the  subject  has  ascertaint-d  that 
it  is  the  custom  of  most  London  bankers  to  treat  such  instruments  as 
negotiable  (rainier,  Company  Precedents,  6th  ed.,  i.  p,  620 ;  Smith's  Leading 
Cases,  10th  ed.;  Notes  to  Miller  v.  Race). 


Beating  and  Defaming  Judges.— l.  Beatixg  and  In- 
sulting Judges. — («)  Statutory  Offences. — The  Act  1593,  c.  177,  jjrovides 
tliat  whosoever  should  strike  or  hurt  any  judge,  sitting  in  judgment,  should 
incur  the  penalty  of  death,  and  be  accused  criminally  therefor.  This  same 
Statute,  it  may  be  noted,  provides  further,  that  if  any  person  strikes,  hurts, 
or  slays  another  within  the  inner  Tolbooth,  while  the  Lords  of  Session  are 
sitting  for  the  administration  of  justice,  he  shall  incur  the  pain  of  treason  ; 
if  anyone  strikes  or  hurts  another  before  the  Lord  Justice  or  his  deputes,  or 
within  the  outer  Tolbooth,  wliile  the  Lords  of  Session  are  sitting  for  the 
administration  of  justice,  he  shall  incur  the  pain  of  death ;  and  if  any 
person  strikes  or  hurts  another  before  any  inferior  judge,  while  sitting  in 
judgment,  he  shall  be  punished  by  fine  and  imprisonment. 

The  Act  1600,  c.  4,  makes  it  a  capital  offence  to  invade  or  pursue  any  of 
"  His  Highness's  Session,"  it  being  doubtful,  however,  whether  this  phrase 
refers  to  the  Lords  of  Session  or  of  the  Privy  Council  (Hume,  i.  405,  note). 
The  Act  7  Anne,  c.  21,  which  assimilated  the  treason  law  of  Scotland  to  that 
of  England,  makes  it  treason  to  kill  any  of  the  Lords  of  Session  or  Justiciary 
wliile  sitting  in  judgment. 

(h)  Common  Law  Offences. — Minor  insults  or  threats  offered  to  a  judge  in 
his  judicial  capacity,  whether  he  is  sitting  in  Court  or  not,  may  be  dealt 
with  at  common  law,  and  punished  by  an  arbitrary  sentence. 

2.  Defaming  Judges. — To  slander  or  "  murmur  "  a  judge  is  made  an 
ofl'ence  by  the  Act  1540,  c.  104.  Such  an  offence  is  punishable  by  fine  and 
imprisonment  {Porteous,  1832,  4  S.  J.  384  (in  which  it  was  held  that  1540, 
c.  104,  is  not  in  desuetude);  Carr,  1854,  1  Irv.  464;  Robertson,  1870,  42  S. 
J.  356).  The  judge  against  whom  the  oflencc  has  been  committed  may 
summarily  convict  and  punish  the  oU'eiider. — [Hume,  i.  406  ;  Alison,  i.  575  ; 
Ersk.  iv.  4.  32.] 


Bees. — r>ees  arc  private  property  only  when  in  a  hive  or  skep,  or 
when  working  in  the  hollow  of  a  tree  or  wall.  When  bees  hive,  "  if  the 
identity  can  clearly  be  made  out,  and  tlic  claim  made  without  delay,  the 
owner  ought  to  have  the  property  in  preference  to  another  on  whose 
premises  they  may  have  ahghted  "  (Barclay's  Viycst,  h.f.). — [Ersk.  ii.  1.  s.  10  : 
Stair,  ii.  1.  s.  33 ;  Hume,  i.  82.  See  3  Scots  Law  Times,  p.  259.  Cf.  Mac- 
kenzie, Rom.  Law,  ch.  3.]    See  Animals  (Property  in  Wild). 


Before  Answer. — As  a  general  rule,  proof  ill  a  case  should  not 
be  allowed  until  the  relevancy  of  the  averments  as  grounds  of  action  or 
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defence  has  either  been  admitted  or  established  by  argnnient.  Fru^tra 
l^robatur  quod  prohatiim  non  rclevat.  The  rnle  is  appUed  universally  in 
criminal  proceedings,  where  all  objections  to  the  relevancy  of  the  libel  are 
disposed  of  before  the  case  goes  before  the  jury.  In  certain  forms  of  civil 
process,  ejj.  in  undefended  actions  of  divorce  and  in  actions  of  division,  an 
interlocutor  expressly  sustaining  the  relevancy  is  pronounced  before  proof 
is  allowed  ;  but  in  general,  if  either  party  permits  an  unqualified  order  for 
proof  to  be  taken,  that  amounts  U)  an  iiuplied  admission  of  the  relevancy 
of  his  opponent's  averments,  and  no  interlocutor  sustaining  the  relevancy 
is  necessary.  Accordingly,  although  questions  of  law  may  be  argued  after 
the  proof,  tlie  party  against  whom  such  an  unqualified  order  has  been  taken 
cannot  thereafter  maintain  that  no  proof  should  have  been  allowed,  or  that 
the  facts  proved  should  be  disregarded. 

Proof  before  Axswer  as  to  Relevancy. — An  averment  is,  strictly 
speaking,  either  relevant  or  irrelevant  to  support  a  proposition  in  law,  and 
it  is  accordingly  theoretically  possible  to  determine  in  every  case  whether 
the  averments,  assuming  them  to  be  true,  afford  a  good  ground  of  action  or 
defence.  Wherever  the  averments  raise  a  sharp  question  of  law,  which,  if 
decided,  will  dispose  of  the  case  one  w\ay  or  other,  it  is  the  duty  of  the 
Court  to  pronounce  a  decision  on  the  law,  without  ordering  investigation 
(see  the  observations  of  the  House  of  Lords  in  Paton,  189G,  4  S.  L.  T.  6  ;  and 
Assets  Co.,  1896,  4  S.  L.  T.  13).  But  it  is  frequently  found  in  practice  to 
be  unsatisfactory  to  decide  cases  upon  relevancy  alone.  "  When  a  question 
of  relevancy  is  raised,  and  judgment  asked  upon  it  before  the  facts  are 
ascertained,  it  requires  the  exercise  of  the  sound  discretion  of  the  judge 
whether  he  shall  comply  with  that  demand,  or  whether  he  shall  have  the 
disputed  matters  of  fact  investigated  in  some  proper  manner  before 
answer"  (L.  Curriehill  in  Millar,  1856,  18  I).  402).  It  is  in  many  cases 
felt  to  be  inexpedient  to  determine  questions  of  law  affecting,  it  may  be, 
large  interests,  upon  hypothetical  and  unascertained  facts ;  and  moreover, 
questions  of  relevancy  are  often  extremely  narrow  and  technical,  depend- 
ing more  upon  the  manner  in  which  the  pleadings  happen  to  be  expressed, 
than  upon  the  real  state  of  the  facts  between  the  parties.  Frequently,  too, 
the  pleadings  may  raise  a  very  difficult  question  of  law,  while  the  facts,  if 
ascertained  by  a  short  investigation,  may  negative  the  averments  upon 
which  the  legal  question  arises,  and  thus  save  the  necessity  for  a  decision  ; 
or  it  may  be  that  part  of  the  case  is  clearly  relevant,  while  the  relevancy 
of  the  remainder  is  doubtful,  and  it  is  considered  undesirable  to  break  it 
up  by  ordering  proof  only  of  a  portion.  In  such  and  similar  cases,  it  is  the 
habit  of  the  Court  to  allow  a  proof  Ijefore  answer,  i.e.  Ijefore  answer  as  to 
the  relevancy.  The  effect  of  this  limitation  is  that  "  all  questions  of  law 
or  relevancy  raised  upon  the  record  are  reserved  entire  "  (L.  P.  Inglis  in 
Eohertson,  1867,  6  M.  114).  Accordingly,  even  although  the  facts  averred 
are  fully  proved,  they  may  yet  be  found  insufficient  to  support  the  con- 
clusions of  the  action  or  the  pleas  in  defence.  The  use  of  the  expression 
"  before  answer  "  in  this  sense,  ic.  before  answer  as  to  the  relevancy,  has  been 
familiar  to  the  law  of  Scotland  for  over  two  hundred  years  (L.  P.  Inglis  in 
Bohertson,  supra),  and  it  is  the  sense  in  which  it  is  usually  employed.  It  is 
equivalent  to  the  English  demurrer.  Sonu;  judges  in  recent  times,  however, 
have  proceeded  on  the  view  that  as  questions  of  law  (so  far,  at  all  events,  as 
not  purely  preliminary)  can  always  be  argued  after  the  proof,  all  proofs 
are  really  l)efore  answer,  and  that  if  a  judge,  even  after  a  ])roof  has  been 
taken,  comes  to  be  of  opinion  that  no  relevant  case  has  been  stated,  it 
would  be  unreasonable  to  com])el  him  to  pronounce  a  judgment  which  he 


BEFOr.E  AXSAVKFJ  47 

believed  to  he  wrong,  simply  because  he  had  not  been  asked  at  an  earlier 
stage  of  the  case  to  apply  bis  mind  to  the  relevancy,  or  to  reserve  it 
expressly.  This  view  was,  however,  disap])roved  of  by  tlie  First  Division 
in  Simpsini,  l.STo,  2  11.  G?"-.  l''or  a  discussion  of  the  history  of  the  expres- 
sion "  before  answer,"  wlm  li  drrives  its  origin  from  the  procedure  under 
the  canon  law,  see  Mackay,  J'raclirc,  ii.  15-18. 

Proof  hhfoke  Answer  as  to  Competency. — Where  tlie  ])lea  is 
stated  that  the  averments  of  either  jtarty  can  oidy  be  proved  l»y  writing, 
or  by  writ  or  oath,  it  is  in  general  improper  t(j  allow  a  proof  at  large  behjre 
iuiswer  for  the  purpose  of  reserving  the  question  until  the  facts  are 
ascertained  {Thomson,  18G8,  7  M.  ?>%).  In  cases,  however,  where  it  deijcnds 
ujKjn  tlie  ])recise  nature  of  the  facts  whether  the  ])lea  is  well  founded  or  not, 
;i  well-established  custom  has  sanctioned  tlie  allowance  of  jiroof  subject  to 
the  leservation.  Thus,  for  exanqile,  where  a  pursuer  alleged  ;i  verljul  contract 
or  agreement  of  emiiloyment  for  thrcse  years  as  agent  for  a  manufacturing 
lirm,  and  it  was  not  clear  upon  the  averments  wiiether  the  contract  was 
one  of  agency  (provable  by  parole)  or  of  service  (provable  only  by  writ  or 
oath),  tile  Court  allowed  a  proof  at  large  before  answer  as  to  the  facts, 
leaving  the  competency  of  the  parole  evidence  to  be  determined  after  the 
circumstances  were  ascertained  {Pickin,  1878,  5  R  G7G).  Similarly,  in  cases 
where  jiroof  is  competent  only  by  writing,  and  a  writing  is  produced  which 
is  inconclusive  in  its  terms,  proof  before  answer  of  tlie  whole  case  may  be 
allowed  before  it  is  decided  w^hether  the  writing  founded  on  is  sullicient. 
Where  a  party  makes  averments,  some  of  which  may  be  proved  by  parole, 
while  others  are  provable  only  by  writ  or  oath,  a  proof  before  answer  may 
be  allowed  (Sfuart,  1869,  7  M.  oGG),  unless  the  two  parts  of  the  case  are 
clearly  separable  {Pioyal  Bank,  1877,  15  S.  L.  II.  13),  when  the  interlocutor 
should  distinguish  the  modes  of  proof  applicable  to  each. 

Proof  before  Answer  in  Remits. — Practice  has  also  sanctioned 
the  reservation  in  cases  where  it  is  considered  expedient  to  have  the  facts 
investigated  and  reported  on  by  a  man  of  skill  hviova  decision,  either  at 
the  desire  of  the  judge  for  the  purpose  of  informing  his  own  mind,  or  on 
the  motion  of  either  party,  without  consent  of  the  other.  But  if  this 
method  of  procedure  is  acquiesced  in,  care  must  be  taken  by  the  party  who 
desires  not  to  be  precluded  from  further  investigation  to  have  that 
distinctly  expressed  in  the  interlocutor.  "  A  remit  before  answer  is  before 
answer  as  to  the  matter  in  dispute,  not  before  answer  as  to  the  mode  of 
proof"  (L.  P.  Inglis  in  Pearce  Brothers,  18G9,  7  M.  571):  and  "a  remit 
before  answer,  if  the  ])arties  consent  to  it,  is  conclusive"  (L.  ^Mackenzie  in 
Galhraitlt,  18-43,  5  D.  423),  and  bars  further  investigation.  Where,  however, 
the  remit  is  merely  to  inform  the  nund  of  the  Court,  or  is  not  assented  to 
by  either  party,  a  reservation  in  the  intiudocutor  that  the  remit  is  with- 
out ])rejudice  to  further  investigation  will  keep  matters  right  {Carron  Co., 
1857,  li)  I).  9;)2) ;  or  if  tliat  is  clear  from  the  circumstances  of  the  remit, 
the  same  result  will  be  ellected  {M'Murdu,  1827,  5  S.  G32 ;  Hunter,  1827, 
5  S.  633  ;  Mackay,  Manual,  275). 

An  interlocutor  allowing  a  proof  before  answer  does  not  authorise  the 
admission  of  incompetent  evidence.  WhiMi  the  proof  taken  is  before 
answer  as  to  the  relevancy,  the  (piestion  whether  any  particular  query  may 
be  put  to  a  witness,  or  whether  parole  proof  of  any  of  the  facts  in  issue  is 
competent,  must  be  determined  by  the  judge  or  commissioner  according 
to  the  ordinary  rules  of  evidence  (Bohcrtson,  snpn/).  lUit  when  the  proof  is 
taken  before  answer  as  to  the  e()mi)etency  of  parole  evidence,  proof  m;iy  be 
led  pro ut  dcjure,  and  all  questions  as  to  the  value  and  ell'ect  of  the  parole 
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evidence  arc  reserved  for  after  discussion  (Macrcan,  1873,  11  M.  506).  The 
reservation  may  be  made  whether  the  proof  is  to  be  taken  before  a  judge, 
a  jury,  or  a  commissioner ;  but  as  in  jury  trials  the  questions  of  fact  are 
necessarily  clearly  separable  from  the  (questions  of  law,  the  relevancy  of  the 
averments  is  now  invariably  determined  before  the  issues  are  approved  of. 
A  Sheritr  Court  interlocutor  allowing  a  proof  before  answer  is  appealable 
for  jury  trial  {Stcicart,  1862,  24  D.  1442).  The  nature  of  the  proof  to  be 
allowed  when  parties  are  not  agreed  upon  it  is  determined  in  the  Procedure 
lioll.  Tlie  allowance  of  a  proof  before  answer  is  considered  pre-eminently 
a  matter  for  the  discretion  of  the  judge ;  and  unless  it  is  clear  that  the 
averments  oHered  for  probation  are  irrelevant,  or  that  proof  at  large  is 
incompetent,  his  judgment  will  not,  according  to  the  present  practice  of 
the  Court,  be  lightly  interfered  with  on  reclaiming  note  or  appeal. 

[See  Ivory,  Forms  of  Process,  i.  219  :  Mackay,  rractice,  ii.  15  et  seq., 
Manual,  329  ct  scq.:  Dove  Wilson,  Sheriff  Court  Practice,  161.]  See  Evidence  ; 
Proof  ;  Kelevancy  ;  Eemit. 


Beggars. — See  Vagabonds. 

Behaviour  as  Heir. — See  Passive  Title. 


Benefice. — This  term,  as  now  used  in  Scotland  to  represent  a 
Church  living,  is  applicable  to  parishes  of  which  the  constituent  endow- 
ments are  of  a  different  order  from  those  available  when  it  originally  came 
into  use.  Tliere  is  some  evidence  that  in  early  times  an  estate  in  land 
granted  for  military  service  was  called  a  benefice  (Craig,  Jus  Fcudale, 
i.  14.2;  and  Eoss,  Lectures,  ii.  146  et  seq.).  According  to  Forbes  {On  Tithes, 
104),  so  early  as  the  twelfth  century  the  possessions  of  ecclesiastics  were 
termed  benefices,  "  because  they  flowed  most  from  pious  bounty  and 
liberality";  while  Erskine  (ii.  10.  4)  accounts  for  the  transfer  of  the  term,  by 
Canonists,  to  Church  livings,  "  because  these  were  also  gratuitous  rights 
in  favour  of  Churchmen  in  consideration  of  their  spiritual  warfare."  The 
growth  of  these  possessions  during  the  centuries  which  preceded  the 
Eeformation,  which  in  Scotland  commenced  in  1560  (Elliot,  Teind  Court 
Procedure,  3),  had  been  rapid  and  extensive.  They  embraced  the  lands 
which  were  bestowed  on  Churchmen,  which  were  called  the  temporality  of 
lenefices,  and  the  teinds,  which  were  called  the  spirituality  of  henefices. 
The  right  to  teinds  had  been  generally  recogidsed.  (For  a  list  of  old 
parishes  in  Scotland,  see  Keith's  Scottish  Bishops,  211  ct  seq.;  and  in  same 
work  will  be  found  Spottiswood's  account  of  the  Eeligious  Houses,  381 
ct  seq.) 

The  annual  revenue  from  the  temporality  at  the  Eeformation  has  been 
set  down  as  equal  to  one-fourth  part  of  the  rents  of  lands  in  Scotland,  and 
the  revenue  from  the  spirituality  at  another  fourth,  being  together  equal 
to  a  half  (Mackenzie,  Ohs.  308).  The  estimate  has  been  doubted  (see 
Connell  on  Tithes,  i.  73,  and  authorities  cited,  on  that  subject,  and  as  to  the 
taxation  imposed  on  Church  lands).  But  it  was  probably  not  far  from  the 
truth,  having  regard  to  the  manner  in  which  teinds  were  then  uplifted, 
and  the  value  of  the  Church  lands,  which,  as  has  been  observed,  were  some 
of  the  best  in  the  kingdom  (see  also  Thomas  Thomson's  pleading  on  "  the 
old  extent "  as  to  taxation  of  Church  lands  and  their  value).     The  rental 
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of  b('iifli(H'.s  (see  Assumitk^n  of  'i'liiiiDs)  made  up  ]<y  Mi'dur  of  the  Trivy 
Council  in  \')i'A),  in  juinted  by  Keith,  Appendix  B,  p.  180  et  seq.,  and  a 
suniniiiry  iiiul  udLcs  will  \n:  Inuinl  in  ('niiiicll,  nt  supra. 

\'ari(jus  Acts  oi'  ruiiituuent  were  passeil  to  prevent  th(;  dilapidation 
of  Ijenefiees  (see  Stewart,  Ahrubjnnrnt  vf  Arts,  28).  The  process  had, 
however,  l)egun  before  the  lUsforniation,  and  in  the  course  of  a  few  years 
much  of  the  Church  property  had  changed  hands.  Spottiswood  {Hidory, 
165)  says  that  "  the  Churchmen  who  were  Popish  took  presently  a  course 
to  make  away  all  the  manses,  glebes,  tithes,  and  all  other  rents  possessed 
by  them  to  their  friends  and  kinsmen;  and  most  of  them  that  subscribed 
(the  Book  of  Church  Order)  getthig  int<»  tlifir  hands  the  possessions  of  the 
Church,  could  never  be  induced  to  part  therewith,  and  turned  greater 
enemies  on  that  ])oint  of  Church  ])atrimony  than  were  the  Papists  or  any 
other  whatsoever."  Tiie  lands  thus  made  over  were  (jrected  into  temporal 
lordships,  and  the  owners  became  "  Lords  of  Erection,"  while  those  who 
obtained  grants  of  teinds  were  described  as  "  Titulars  of  Teinds."  See  as 
to  these  grants,  Forbes,  97  et  scq. 

In  that  state  of  matters  some  dilliculty  was  ex})erienced  in  obtaining 
stipends  for  the  Peformed  clergy.  The  i'rivy  Council,  however,  intervened, 
and  stipends  were  awarded  by  a  Commission  out  of  the  thirds  of  benefices 
(see  Assumption  of  Tiiikds).  There  was  also  passed  the  Act  1563,  c.  8, 
which  ordained  that  the  minister  shoidd  have  the  principal  manse  of  the 
parson,  with  a  proporti(ni  of  the  glebe.  And  the  Act  1572,  c.  5,  provided 
that  he  should  have  four  acres  of  the  glebe  most  adjacent  to  the  manse, 
or  otherways.  F'urther  provision  was  made  l)y  the  Acts  1592,  c.  10,  and 
159o,  c.  8.  The  Act  IGOG,  c.  G,  provided  that  where  there  Nvas  no  arable 
land  adjacent  to  the  kirk,  the  minister  should  be  entitled  to  four  soums 
grass  for  each  acre  of  aralde  land — in  all,  sixteen  soums,  and  that  of  the 
most  commodious  and  best  pasturages  of  any  kirk  lands  lying  nearest  the 
kirk.  The  Act  1578,  c.  6,  declared  that  glebes  were  free  from  paying 
teind,  and  this  imnnmity  was  extented  to  pasture  lands,  where  designed 
fnmi  want  of  arable  lands,  by  Act  1G21,  c.  10.  The  designation  of  glebes 
devolved  upon  the  Church,  and  is  still  occasionally  exercised  by  the 
Presbytery  of  the  bounds. 

Some  efforts  were  made  to  recover  Church  lands  during  the  reign  of 
King  James  vi.,  and  on  his  attaining  majority  the  Act  of  Annexation,  1587, 
c.  29,  was  passed  (see  Kames,  Statute  Law,  197).  These  measures  were  not 
successfully  followetl  up. 

King  Charles  i.  succeeded  to  the  throne  in  1625,  and  soon  after  took 
proceedings  to  recover  an  income  from  Church  lands,  and  also  from  the 
teinds.  He  was  successful  in  obtaining  the  latter  (see  Annuity  of  Teinds), 
but  as  regards  the  former  he  completely  failed.  By  the  Act  1707,  c.  84, 
passed  immediately  before  the  Union,  all  Acts  of  Annexation  were  rescinded, 
and  the  successors  of  the  Lords  of  Erection  remained  in  possession  (Elhot, 
Tciiul  Court  Froccdurc,  205). 

On  the  abolition  of  Episcopacy  after  the  Revolution  Settlement  of  1688, 
such  lands  and  teinds  as  were  held  by  bishops  fell  to  the  Crown.  (For 
the  changes  of  Church  government  in  Scotland,  see  Chukch.)  The  other 
Church  lands  arc  now  completely  absorbed  in  private  estates,  and  the 
Church  has  only  possession  of  the  small  parcels  which  have  been  designed 
out  of  these  lands  as  glebes.  The  modern  benefice  in  old  parishes  generally 
includes  the  stipend,  the  glebe,  and  the  manse.  With  few  exceptions,  the 
parishes  erected  under  the  Act  7  &  8  Vict.  c.  44,  are  quoad  $arra,  with 
endowments  chielly  provided  from  feu-duties  and  ground-annuals.    (For  lists 
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of  present  parishes  aud  general  statement  of  their  endowments,  see  Elhut, 
Tcind  Court  Frocahur,  165  ct  sa^. ;  see  also  Glebe). 


Beneficiary. — A  heneficiary  is  the  person  who  has  the  benefit  or 
enjoyment  ul'  property,  as  distinguished  from  the  person  who  has  only  the 
legal  title  to  the  property,  the  trnstee.  The  rights  of  the  beneficiary 
against  the  trustee  are  defined  by  the  deed  creating  the  trust,  supplemented 
by  the  rules  of  common  law,  or,  in  the  absence  of  any  such  deed,  by  the 
rules  of  common  law  alone.  The  beneficiary,  whether  the  original  bene- 
ficiary nominated  by  the  truster  or  one  substituted  by  assignation  from  the 
original  beneficiary,  has  a  right  to  call  the  trustee  to  account  for  his  intro- 
missions w^ith  the  trust  estate  as  a  whole.  This  right  is  not  affected  by  the 
fact  that  the  beneficiary's  interest  in  the  estate  is  a  small  one  ( Walcott, 
1886,  54  L.  T.  786,  per  Bacon,  V.  C,  at  p.  789).  A  residuary  legatee  is 
entitled  to  a  copy  of  the  accounts  at  the  expense  of  the  estate  (Kcvij),  1863, 
4  Gif.  348),  but  not  a  special  legatee  {Ottlcy,  1845,  8  Beav.  602),  nor  a 
person  who  is  not  privid  facie  a  beneficiary  {Martin,  In  re  Bostaorth,  1889, 
58  L.  J.  Ch.  432).  An  agent  in  the  trust  nominated  by  the  truster  is  not, 
however,  a  beneficiary  under  the  tvnst  (Shaiv,  1838,  5  CI.  &  Fin.  129  ;  Fiiiden, 
1846,2  Ph.  142;  Knott,  1847,  2  Ph.  192;  Foster,  1881,  19  Ch.  D.  518). 

The  trustee  may  transact  with  the  beneficiary  with  reference  to  his 
interest  m  the  trust  estate,  where  the  trustee  takes  no  advantage  of  his 
position  as  trustee,  and  the  knowledge  of  the  trust  estate  thereby  acquired. 
"  A  trustee,"  says  Lord  Eldon,  "  may  buy  from  the  cestui  que  trust,  provided 
there  is  a  distinct  and  clear  contract,  ascertained  to  be  such  after  a  jealous 
and  scrupulous  examination  of  all  the  circumstances  proving  that  the  cestui 
que  trust  intended  the  trustee  should  buy,  and  there  is  no  fraud,  no  conceal- 
ment, no  advantage  taken  by  the  trustee  of  infurmation  acquired  by  him  in 
the  character  of  trustee"  {Coles,  1804,  9  Ves.  234,  at  246-7,  7  E.  E.  167,  at 
175,  quoted  by  L.  Erskine,  Ch.,  hi  Morse,  1806,  12  Ves.  355,  at  373.)  The 
burden  of  proof  in  this  matter  lies  on  the  trustee  {Luf,  1864,  34  Beav. 
220,  at  227  ;  Gray,  In  re  Bid's  Estate,  1873,  16  Eq.  577).' 

The  trustee  is  not  entitled  to  throw  on  the  beneficiary  any  responsi- 
liility  for  the  conduct  of  the  trust  {Life  Assoc,  of  Scotland,  1861,  3  De  G. 
F.  &  J.  58,  at  73),  but  he  is  entitled  to  consult  with  the  beneficiary  with  a 
view  to  obtaining  his  opinions  and  feelings  on  any  point  of  trust  adminis- 
tration, provided  he  does  not  surrender  his  judgment  to  that  of  the  bene- 
ficiary {Rolinson,  1881,  8  E.  (H.  L.)  127,  per  L.  Selborne,  Ch.,  at  129). 

By  the  Trusts  Act,  1867  (30  &  31  Vict.  c.  97,  s.  7),  the  Court  may 
authorise  an  advance  to  "  beneficiaries  having  a  vested  interest "  in  a  fund. 
This  has  been  interpreted  to  mean  beneficiaries  having  "a  primary  interest," 
although  it  may  be  contingent  on  survivance,  as  in  the  case  of  children 
liaving  an  interest  in  the  fee  of  a  fund  liferented  by  their  father,  which 
interest  does  not  vest  in  them  till  his  death  {Fattison,  1870,  8  M.  575).  By 
another  section  of  the  same  Statute  (30  &  31  Vict.  c.  97,  s.  14),  it  is  enacted 
that  a  person  "beneficially  entitled"  to  property  for  his  own  absolute  use, 
the  title  to  wliich  property  is  in  the  name  of  a  trustee  who  has  died  or 
become  incapable,  may  apply  to  the  Court  to  have  the  title  made  up  in  his 
own  name.  It  has  Ijeen  held,  in  interpreting  the  words  "  beneficially  en- 
titled "  here,  that  tliey  do  not  apply  to  the  assignee  of  a  beneficiary, 
"whether  for  the  assignee's  own  uses  or  for  those  of  other  parties" 
{MacKniglit,  1875,  2  E.  667,  per  L.  P.  Inglis).  Though  the  truster,  in  his 
discretion,  may  appoint  a  beneficiary  to  ]je  a  trustee,  this  should  not,  except 
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iu  uxLrauixliuuiy  circuiusUinces  {Curtis,  1871,  o  I.  li.  E(|.  429),  be  dune  by 
trustees  iissuniiiig  a  new  trustee  (see  Rcid,  1862,  30  Beav.  388).  The 
truster  cauiiot  ereate  a  trust  iu  his  own  favour  as  sole  beneficiary,  to  the 
injury  of  his  creditors.     See  Trust. 


Beneficiary  Interest  or  Estate. — The  interest  or  estate 

of  the  bcueliciary  under  a  trust  is  ixjas  crediti  against  tlie  trustee.  He  lias 
no  real  right  in  the  trust  property:  his  interest  is  only  a  personal  riglit — a 
jas  ad  rem — against  tlu;  trustee.  The  nature  of  the  relationship  of  trustee 
and  beneficiary  has  been  various]}'  analjsi'd.  The  oldest  exposition  of  its 
nature,  and  also  that  carrying  most  authority,  resolves  the  trust  contract 
into  a  cond)ination  of  tlie  nominate  contracts  of  deposit  and  mandate  (Stair, 
i.  12.  17,  i.  13.  7 ;  Ersk.  iii.  1.  32  ;  liell,  Cum.,  5th  ed.,  i.  31).  "  A  trust  is 
a  contract,"  says  L.  P.  Inglis,  "  made  up  of  the  two  nominate  contracts  of 
deposit  and  mandate.  Tlie  trust  funds  are  deposited  for  safe  custody,  and 
the  trustees  receive  a  mandate  for  their  administration  "  {Cruslcrry,  1890, 17 
It.  G'J7,  at  700).  The  primary  legal  objection  to  this  definition  is  that 
the  title  of  a  depositary  and  tliat  of  a  trustee  are  fundamentally  dilferent — 
the  one  holds  as  an  agent,  and  the  other  as  a  principal.  There  is  also  a 
fatal  physical  objection  in  the  fact  that  it  is  impossible  to  deposit  heritage. 
This  seems  to  have  been  in  the  nihid  of  Prof.  Bell  in  writing  of  a  "  system 
of  trusts  in  which  the  rights  of  all  parties  may  be  vested  in  the  trustee,  as 
in  deposit"  {Com.,  7tli  ed.,  i.  32).  But  a  right  to  heritage  is  incorporeal, 
and  can  no  more  be  deposited  than  an  immoveable  estate,  like  heritage  itself. 
Further,  a  deposit  can  be  called  up  at  the  will  of  the  depositor,  and  a  man- 
date revoked  at  the  will  of  the  mandant ;  but  a  trust,  once  validly 
created,  is  irrevocable  by  the  creator  thereof  (cf.  Sheddcn,  1895,  23  E.  228). 
L.  M'Laren  describes  a  trust  as  "  a  quasi-contract  distinct  from  mandate, 
but  closely  allied  to  it"  (M'Laren,  Wills,  s.  1508).  A  trust  might  rather  be 
regarded  as  a  nominate  contract,  wdiose  essentials  are  the  transference  from 
the  truster  to  the  trustee  of  the  mere  legal  title  to  property,  with  the  con- 
dition that  the  trustee  shall  transfer  that  property  and  the  fruits  thereof  to 
the  beneficial  assignees  of  the  truster.  In  each  particular  case,  the  con- 
ditions of  the  transference  by  the  trustee  to  the  beneficial  assignee  of  the 
truster  may  vary  indefinitely,  and  the  claim  of  the  assignee  against  the 
trustee  will  vary  in  the  same  degree.  The  essential  nature  of  his  right — 
that  is,  of  the  interest  of  the  beneficiary — is,  however,  a  claim  against  the 
trustee  personally  to  make  over  to  the  beneficiary  certain  property  for  his  use. 


Beneficium     cedendarum     actionum.  —  l.  T^a^iV 

Lau: — This  term  is  used  by  the  commentators  to  denote  the  right, 
recognised  by  Poman  law,  of  ixjidejassor,  or  cautioner,  who  had  paid,  or  was 
ready  to  pay,  the  principal  debt,  to  demand  from  the  creditor  a  cession  to 
the  rights  of  action  competent  to  1dm  against  the  principal  debtor  and  the 
other  co-cautioners,  as  well  as  an  assignation  of  all  rights  in  security  held  in 
respect  of  the  debt  {Dig.  46.  1. 13  ;  Cod.  8.  40.  2).  As  regards  the  right  of  relief 
against  the  principal  debtor,  a  cautioner  who  paid  the  debt  was,  inde- 
pendently of  the  hncjicium  ccdendarurn  ndionum,  looked  on  as  the  agent  of 
the  principal  debtor,  and,  as  such,  could  recover  from  him  the  amount  which 
he  had  paid,  together  with  all  incidental  expenses,  by  an  actio  mandati,  or,  if 
the  principal  debtor  were  abroad,  by  an  actio  nofotiorinn  gcstorum  {Inst.  iii. 
20.  6).     As  regards  the  right  of  contribution  from  co-cautioners,  on  the 


52  BEXEFICIUM  CEDENDAEUM  ACTIONUM 

other  haiul,  it  seems  to  be  the  better  opinion  that,  in  Human  law,  a  paying 
correal  debtor  had  not,  apart  from  the  hcncficium,  a  right  to  go  against  the 
rest,  unless  in  special  cases,  as  where  he  and  they  were  partners,  or  where, 
and  in  so  far  as,  they  had  been  benefited  by  the  debt  which  he  had  dis- 
charged {Dig.  35.  2.  62  pr ;  Cod.  8.  40.  2.  But  see  iSavigny,  Ohlvj.  23-5). 
Accordingly,  while,  in  virtue  of  the  hcncficium  ccdciuhLvuiii  aclionmn,  a 
paying  fidejussor,  or  cautioner,  could  insist  on  an  actual  cessio,  yet,  if  he 
neglected  to  avail  himself  of  the  hencficviwi  cedcndarum  actionum  and  of  the 
Bexeficium  diyisionis  (^y.r.),  he,  like  other  correal  debtors,  had  uo  right  of 
recourse  (Jus  rcgrcssvs)  against  his  co-cautioners  {Dig.  -iO.  1.  39  ;  Cod.  8.  41. 11). 

In  the  matter  of  the  surrender  by  the  creditor  of  his  actions  against  the 
co-cautioners,  there  arose  a  technical  difficulty  from  the  fact  that, 
since  the  debt  for  which  all  the  cautioners  were  liable  was  one  debt,  it  was 
necessarily  wholly  extinguished  as  soon  as  it  was  paid  by  one  of  the  co- 
cautioners.  Tliat  being  so,  as  the  right  of  the  creditor  against  the  other 
cautioners  was  annihilated  by  the  payment  of  the  debt,  there  was  no 
existent  right  against  the  co-cautioners  which  the  creditor  covdd  convey 
to  the  paying  cautioner.  Tliis  technical  diificulty  was  got  over  by  regarding 
the  payment  by  the  cautioner,  not  as  a  discharge  of  the  principal  obligation, 
but  as  a  purchase  by  the  paying  cautioner  from  the  creditor  of  the  hitter's 
right  of  action  against  the  co-cautioners.  The  creditor,  in  other  words,  was 
considered  not  to  have  received  payment  of  the  debt,  but  the  price  of  the 
sale  by  him  of  his  actions  against  the  other  cautioners  {Dig.  46.  1.  36).  In 
virtue  of  the  hcncficium,  the  cautioner  who  had  paid  the  debt  was  entitled 
to  proceed  against  the  principal  debtor  for  the  whole  debt,  or  against  his 
co-cautioners  for  their  parts,  deducting  that  part  of  the  debt  which  he,  as 
one  of  the  cauti(jners,  was  bound  to  pay.  If  one  of  the  co-cautioners  were 
insolvent,  the  loss  fell  to  be  Itorne  equally,  as  well  by  him  who  had  paid  the 
whole  debt  as  by  the  other  co-cautioners  {Dig.  46.  1.  26).  The  paying 
cautioner  could  not  insist  on  the  transfer  of  any  pledge  or  security,  if  it 
were  given  for  any  other  debt  than  that  for  which  he  became  surety,  unless 
he  also  discharged  that  debt  {Cod.  48.  46.  2).  On  the  other  hand,  if  the 
creditor  by  his  own  fault  was  not  in  a  position  to  transfer  his  right  of  action 
against  the  co-cautioners,  he  could  not  compel  a  cautioner  to  pay  the  whole 
MA  {Dig.  46.  3.  95.  11). 

2.  Scots  Law. — In  Scots  law,  the  right  to  total  relief  against  the 
principal  debtor  and  the  right  to  mutual  relief  or  contribution  from  co- 
cautioners  belong  to  any  cautioner,  proved  to  be  such,  who  has  paid  the 
principal  debt,  whether  he  is  bound  in  a  proper  or  improper  cautionary 
obligation. 

In  relation  to  the  Drinci'pcd  Dchtor. — The  common-law  right  of  a 
cautioner  to  total  relief  against  the  principal  debtor  rests  on  two  distinct 
principles.  Li  the  first  place,  a  cautioner  who  has  intervened  on 
behalf  of  a  principal  delator  is  presumed  to  have  done  so  under  an 
implied  mandate,  so  that  the  latter  is  l)ound  to  repay  any  money 
which  the  cautioner  may  have  paid  to  the  creditor  on  Ids  account. 
Accordingly,  the  cautioner,  upon  payment  of  the  debt,  or  any  part 
of  it  {Dcivics,  1840,  6  M.  &  W.  153,  per  Parke,  B.),  to  the  creditor,  is 
entitled  Ijy  an  actio  maiidati  to  take  legal  measures  in  his  own  })erson  for 
his  relief  against  the  principal  deljtor,  prc^vided  that  at  the  date  of  payment 
the  debt  was  due  by  the  principal  del)tor.  Of  course,  if  the  cautioner  choose 
to  pay  tlie  principal  debt  before  the  date  when  it  is  actually  due,  he  will 
not  be  able  to  enforce  a  claim  for  innuediate  relief  {Oman,  1833, 12  S.  130) ; 
and,  equally  clearly,  if  he  pay  a  debt  not  due  by  the  principal  debtor,  no 
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claim  of  relief  will  accruo  to  him,  even  though,  in  making  the  payment,  he 
yielded  t(j  prcssuii'  ])i()Ught  to  hear  on  him  l»y  the  eredit(»r  {.]ft(.,nrll ,  1G32, 
M.  2115).  'i1ii'  111. till  duty  of  the  cautioner  in  sueii  a  ease  is  to  notify  to  the 
principal  dehtor  the  fact  of  the  creditor's  demand,  so  that  the  debtor  may 
state  any  dcfciu-e  competent  to  him.  It  is  a  further  result  of  the  doctrine 
of  implied  mandate,  that  a  cautioner,  on  being  sued  for  payment  by  the 
creditor,  can,  before  himself  satisfying  the  principal  obligation,  sue  the 
principal  (lel)tor  for  iclief.  In  other  words,  the  technical  " distress "  to 
wiiich  the  cautioner  is  sul)Jected  by  lieing  sued  by  the  creditor,  is  sullicient 
in  its(df  t(j  entitle  the  cautioner  to  instant  relief  from  the  i)rincipal  debUjr, 
tiiough  he  has  made  no  actual  payment  (Ersk.  Inat.  iii.  .').  Go).  In  the 
second  place,  the  cautioner's  right  of  relief  rests  on  the  principle  of  the 
hcneficium  cedcndarum  actionum.  In  virtue  of  this  principle,  a  cautioner, 
who  has  satisfied  tlie  crcMlitor,  can  demand  to  be  ])laced  in  possession 
of  all  rights  whatsoever  held  l)y  the  creditor  against  the  principal  delttor, 
so  that  he  thereafter  stands  for  all  purposes  in  the  place  of  the  creditor. 
On  payment  of  the  jjrincijial  del)t,  in  short,  the  cautioner  not  only  has 
transferred  to  \\\\\\  dc  jure  i\\e  vight  to  sue  the  principal  del)tor  for  relief, 
but  also  is  entitled  to  demand  from  the  creditor  an  assignation  of  the 
debt  itself,  of  any  available  diligence,  and  of  all  securities  for  the  del)t 
which  are  in  the  hands  of  the  creditor  (Bell,  Prin.  s.  255 ;  Erskine,  1780, 
Mor.  1386  ;  Grai/,  1847,  10  D.  145).  As  to  the  necessity  in  some  cases  of 
taking  a  formal  assignation,  see  Garden,  17.")5,Mor.  3390.  A  full  discussion 
of  the  principles  regulating  the  cautioner's  riglit  will  be  found  in  ^7^r/o, 
1840  (2  D.  1478).  Tlie  illustrations  and  applications  of  this  principle 
are  very  numerous  and  important.  Thus  the  drawer  or  an  endorser  of  a 
bill  of  exchange,  Ijcing  in  tlie  position  of  a  cautioner  for  the  acceptor,  is 
entitled  to  any  securities  deposited  with  the  acceptor  {JJnncan,  Fox,  &.  Co., 
1880,  L.  li  6  Ch.  App.  1),  or  to  what  has  been  realised  on  such  securities 
{Gray,  1872,  L.  B.  7  Ch.  App.  G80) ;  and  similarly,  an  accommodation 
acceptor,  on  paying  the  creditor,  is  entitled  to  all  securities  given  by  the 
real  principal  debtor  (see  authorities  collected  in  Byles  on  Bilh,  15th  ed., 
note,  at  p.  3)19).  The  claim  of  the  cautioner  to  reap  the  full  benefit  of  every 
accessory  security  or  remedy  in  the  hands  of  the  creditor  for  the  payment 
of  the  principal  debt,  is  equally  valid  whether  at  the  date  of  his  becoming 
cautioner  he  knew,  or  did  not  know,  of  the  existence  of  the  securities 
{Duncan,  For,  &  Co.,  1880,  6  App.  Ca.  1),  or  whether  the  securities  in 
question  were  held  by  the  creditor  at  the  date  of  the  contract  of  surety- 
ship or  only  came  into  existence  subsequently  to  that  date  {Forhes,  1882, 19 
Ch.  Div.  G15).  Before,  however,  a  cautioner  can  demand  from  the  credit()r 
an  assignation  of  securities  held  by  him,  it  is  necessary  that  he  make  full 
payment  of  the  debt,  and  the  payment  of  a  dividend  by  the  trustee  on  the 
cautioner's  bankrupt  estate  is  not  full  payment  to  this  elfect.  Until  the 
creditor  has  received  full  payment  of  the  whole  debt,  he  remains  in  full 
possession  of  every  remedy  competent  to  him,  and  is  unfettered  as  to  the 
mode  in  which  he  is  to  pursue  these  remedies  {Eicart,  1805,  3  M.  (II.  L).  3G). 
From  the  right  of  the  cautioner  to  benefit  by  all  securities  for  the  debt 
in  the  hands  of  the  creditor,  there  arises  a  corresponding  duty  on  the  part 
of  the  creditor  to  have  regard  to  the  prospective  interests  of  the  cautioner, 
and  conserves  them  in  every  way.  .Vccordingly,  if,  by  a  voluntary  act,  the 
creditor  do  away  with,  release,  or  lose  securities  held  by  him  for  the  principal 
debt,  the  cautioner  is  freed  from  his  obligation.  Tlu'  various  acts  of  the 
creditor  which  serve  thus  to  discharge  the  cautioner  from  liis  contract  are 
treated  in  the  article  Caution.vuy  Oblui-VTIONS. 
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In  relation  to  Co-cavtionrr^. — The  principles  regulating  the  claims  of 
cautioners  to  mutual  relief  or  contribution  are  identical  in  Scotland  and 
England.  The  doctrine  laid  down  in  the  leading  English  case,  Decriwj 
(2  B.  &  P.  270;  1  White  &  Tudor,  L.  C,  5th.  ed.,"l06),  that  contribution 
among  co-sureties  "  is  bottomed  and  fixed  on  general  principles  of  justice, 
and  does  not  spring  from  contract,  though  contract  may  qualify  it,"  was 
expressly  adopted  by  the  House  of  Lords  as  equally  applicable  to  Scotland 
in  Stirling  (1825,  o  IJligh,  575,  vide  per  L,  Eedesdale).  As  the  right 
of  mutual  relief  among  cautioners  exists  apart  from  any  assignation,  a 
cautioner  who  makes  ])ayment  of  the  princi])al  del)t  requires  no  assignation 
from  the  creditor  to  enable  him  to  sue  his  co-cautioners  for  their  share  of 
the  debt  (Bell,  Prin.  s.  62;  Finlmjson,  1827,  G  S.  264;  cf.  Graham,  1885, 
12  E.  583 ;  Stair,  i.  8.  9).  At  the  same  time,  if  a  cautioner,  on  paying  the 
debt,  demands  an  assignation,  the  creditor  is  bound  to  grant  it  {(rilmour, 
1832,  12  S.  193).  The  extent  of  the  paying  cautioner's  right  under  an 
assignation,  however,  is  not  greater  than  it  is  at  common  law,  i.e.  he  is 
entitled  only  to  proportional  relief  from  the  rest  {Anderson,  1884,  21  S.  L.  E. 
787).  Nevertheless,  there  is  in  some  cases  an  advantage  in  taking  such 
an  assignation.  Eor  a  cautioner  who  has  paid  the  debt  cannot,  with- 
out a  formal  assignation,  enforce  his  claim  of  relief  against  his  co- 
cautioners  by  any  other  means  than  by  bringing  an  action  of  relief ; 
whereas,  by  getting  an  assignation  of  the  bond,  he  may  at  once  charge  his 
co-cautioners  upon  the  bond  for  relief  (ErsJcine,  1842,  4  D.  1476,  per  L. 
Fullarton,  at  1480).  Cautioners,  further,  have  a  right  to  benefit  by  any 
security,  ease,  or  relief  which  may  have  l^een  o])tained  by  any  of  their 
number  from  the  person  for  whom  they  intervened  (Ersk.  I7ist.  iii.  3.  70 ; 
Bell,  Com.  i.  367,  M'L.  ed.;  Steel,  1881,  L.  E.  17  Ch.  Div.  825).  A  security 
obtained  by  one  of  several  cautioners  is  none  the  less  liable  for  the  mutual 
relief  of  all,  although  it  does  not  become  available  till  after  the  debt  is  paid. 
On  becoming  available,  the  security  will  Ije  applied  towards  refunding  the 
co-cautioners  for  the  payments  made  Ijy  them  on  account  of  the  principal 
debt  {Berridgc,  1890,  L.  E.  44  Ch.  Div.  168).  A  security,  however,  which 
has  been  obtained  by  a  cautioner,  not  from  the  principal  debtor,  but  from 
a  third  party,  need  not  be  communicated  to  fellow-cautioners ;  for  clearly 
the  estate  of  the  principal  debtor  is  in  no  way  lessened,  and  consequently 
the  burden  of  the  debt  on  the  other  cautioners  is  in  no  way  increased,  by 
its  having  been  granted  {Coventry,  1830,  8  S.  924).  Nor  will  a  cautioner 
be  compelled  to  communicate  a  security,  even  where  it  is  obtained  from  the 
principal  debtor,  if  it  was  given  as  a  condition  of  his  undertaking  the  obliga- 
tion, and  with  the  consent  of  his  co-cautioners  {Hamilton,  1889, 16  E.  1022). 
A  full  discussion  of  the  principles  applicable  to  this  subject  in  Scots  law, 
and  their  relation  to  the  doctrines  of  Eoman  law,  is  contained  in  an  essay 
on  the  "  Beneficium  cedendarum,  actionnm,"  by  Lord  Kanies,  published  in  his 
Ussays  on  Laiu,  1722,  Edinburgh.     See  Cautionary  Obligations. 


Beneficium  COmpetentiae. — in  Bankruptcy. — Subject  to 
what  follows  witli  regard  to  the  case  of  salaries  or  earnings  accruing  after 
sequestration,  it  may  be  stated  that  the  law  of  Scotland  does  not  recognise 
any  right  o)i  the  part  of  a  l)ankrupt  under  sequestration  to  heneficium 
competcnt/uc  out  of  the  estate  vesting  in  his  trustee.  The  wearing  apparel 
of  the  bankrupt  and  of  his  wife  and  family  forms  the  sole  exception  from 
the  statutory  adjudication  (19  &  20  Vict.  c.  79,  s.  95).  Any  allowance  for 
maintenance   is    the  free  gift  of  the  creditors  {ih.   s.    78).     It  has  never 
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been  decided  to  what  extent,  if  any,  the  trustee  can  claim  personal  earnings 
of  the  bankrupt  subsequent  to  the  sequestration  (see  Barron,  1881,  8  li.  03.'i  ; 
Goudy  on  lUtnlrvpUy,  -57^);  but  an  opinion  lias  been  expressed  that  he 
cannot  claim  those  (si'i;  Harron,  nt  supm,  per  L.  Eraser,  Ordinary),  on  the 
ground  that  creditors  have  no  power  to  make  a  bankrupt  labour  for  their 
benefit.  It  seems  hardly  doubtful  that  in  any  case  the  claim  of  the  trustee 
would  bo  siil)joct  to  the  baidcrujtt's  riL,dit  to  retain  a  sullioienoy  for  the  main- 
tenance of  liirnself  and  his  wifo  and  family.  \n  England  the  right  of  the 
creditors  is  denied  save  as  to  any  surplus  saved  by  the  bankrupt,  after  pro- 
viding for  such  maintenance,  on  the  ground  that  creditors  have  no  right  or 
power  to  make  a  slave  of  their  debtor  {ex  parte  Vine,  1878,  8  Ch.  Div. 
.'')64 ;  J'Jindni  i(;  Carte,  17  Ch.  Div.  768;  see  (kmdy  on  Banlrnptcj/,  2.S1). 
When;  a  bankrupt  is,  at  the  date  of  his  sequestration,  the  lujlder  of  an  otlice 
with  a  definite  salary  attached,  tho  right  of  the  trustee  seems  to  be  to 
demand  the  emoluments  of  the  office  so  far  as  in  excess  of  what  is  a  reason- 
able hcnrficium  competcntioi  in  the  circumstances  {Laidlav,\  1801,  M.  Apj). 
voce  Arrestment,  No.  4;  see  A.  11,  1824,  ?>  S.  i;;:3  ;  Moinct,  183:^,  US.  :548 ; 
Barron,  ut  siq'ira).  Government  pay,  half-pay,  salaries  and  pensions,  are 
excluded  from  arrestment  at  common  law  on  grounds  of  public  expediency 
(Bell,  Com.  i.  123-4).  The  Iknkruptcy  Act,  1856  (19  &  20  Vict.  c.  79), 
however,  provides  machinery  wliereliy  a  trustee  in  sequestration  may  obtain 
from  the  Court  an  order  for  payment  to  him  of  such  portion  thereof  as  the 
heads  of  the  particular  department  may  consent  to  {ih.  s.  149).  I^ut  only 
the  excess  above  a  hcncjicium  comprtentia:  will  be  ordered  to  be  paid  to  the 
trustee.  Thus  a  liankrupt  was  allowed  to  retain  a  post-office  pension  of 
£46  per  annum,  although  the  rostmaster-General  had  granted  the  requisite 
consent  to  £10  a  year  being  paid  to  the  trustee  {Scott,  1885,  12  R.  540). 
A  bankrupt  in  cessio  is  entitled  to  retain  his  working  tools  {Reid,  1778,  Mor. 
1392) ;  but  has  no  right  of  henrficium  comjwtentirc  out  of  his  estate  (Bell, 
Co7ii.  ii.  483  ;  Alore's  jYotes  to  Stair,  ccccxxxvii. ;  Erskine's  statement  to  the 
contrary  (iv.  3.  27)  is  not  supported  by  any  case).  And  in  one  case  the 
Court  refused  to  include  under  the  description  of  instruments  of  trade 
the  furniture  of  a  teacher  of  languages  {Gassiot,  12  Nov.  1814,  F.  C). 
Althougli  cessio  does  not  include  arquirenda,  it  may  be  made  a  condition  of 
granting  decree  of  cessio,  on  a  petition  at  the  instance  of  the  debtor,  that  he 
assign  to  his  creditors  future  earnings  from  an  office  held  by  him  so  far  as 
exceeding  hcnejiciiim  competenticv.  Thus  a  clergyman  with  a  stipend  of 
£100  was  held  bound  to  assign  £20  a  year  thereof  {Simp)son,  1888,  16  R. 
131) ;  and  in  another  case  a  debtor  with  a  net  income  from  salary  and 
commissions  of  £90  a  year  was  held  bound  to  assign  a  like  sum  {Caldcr- 
head,  1890,  17  Ii.  1098 ;  see  also  cases  cited  in  Bell,  Com.  ii.  483-4). 


Beneficium  COinpetcntiae. — Roman  Law.  —  By  the 
Roman  law  the  debtor  in  certain  obligations  was  allowed  to  retain  as 
against  his  creditor  so  much  of  his  means  as  would  suffice  for  necessary 
maintenance.  The  comniontators  have  termed  tliis  privilege  hcncjicium 
compctcntia:  ]  the  Roman  lawyers  tloscril)e  it  as  a  restriction  of  decree  in  id 
qiLod  faccre  debitor  2Jotest.  Originally,  this  expression  only  meant  that  the 
privileged  debtor  must  not  be  decerned  against  for  a  larger  sum  than  he 
was  worth  at  the  moment,  the  rest  of  the  claim  being  discharged.  Subse- 
quently a  more  liberal  construction  of  the  words  was  admitted,  and  the 
creditor  was  not  allowed  to  exact  the  debtor's  whole  means,  but  only  so 
much  as  he  could  pay  without  falling  into  indigence  {Diff.  50.   17.  173). 
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The  impaid  balance  of  the  debt  remained  owing  as  a  natural  obligation, 
and  it  was  recoverable  by  action,  if  the  debtor's  circumstances  afterwards 
improved  {Code,  5.  18.  8).  A  person  entitled  to  the  privilege  had  the  right 
to  retain  the  necessary  means  of  subsistence  {nc  Cf/eat),  not  a  sum  adequate 
to  his  rank  in  life.  In  calculating  how  much  he  was  in  a  position  to  pay, 
his  other  debts  were  not  deducted,  except  in  the  single  case  where  the 
demand  was  for  payment  of  a  donation  (Dif/.  24.  3.  54). 

The  privilege  was  pleaded  as  a  defence  {rxcej)tio)  to  the  creditor's 
action ;  it  was  also  competent  to  maintain  it  in  the  itdio  judicaii  (action  to 
enforce  the  judgment  recovered).  It  did  not  receive  effect  in  actions  ex 
delicto,  nor  in  actions  based  on  fraud  ;  antl  it  was  excluded  in  so  far  as  the 
debtor  had  fraudulently  made  away  with  his  estate.  The  benefit  was 
personal ;  it  did  not  pass  to  heirs,  and  it  did  not  avail  sureties  for  the  debt. 

The  privilege  had  a  wide  range  of  application.  It  was  granted  sometimes 
(1)  on  the  ground  of  a  special  personal  relation  between  the  parties  to  the 
obligation,  as  where  the  one  was  the  ascendant  or  descendant,  or  spouse,  or 
patron  of  the  other :  sometimes  (2)  on  account  of  the  special  character  of 
the  obligation ;  e.g.,  in  an  action  by  the  wife  for  return  of  her  dowry,  in  an 
action  to  enforce  a  promised  donation,  in  an  action  between  partners  suing 
any  claim  arising  out  of  the  partnership,  the  defender  had  this  benefit :  and 
(3)  where  some  peculiarity  in  the  position  of  the  debtor  seemed  to  require 
it ;  thus  persons  who  had  made  a  ccssio  honorum  could  plead  it  against  their 
creditors  claiming  their  after-acquired  property ;  children  recently  emanci- 
pated could  plead  it  if  sued  for  debts  contracted  while  subject  to  j^otcstas, 
unless  the  father  had  left  them  a  sufficient  provision  ;  and  soldiers  were 
thus  favoured  against  all  claims  whatever  (see  l7ist.  iv.  G.  37-9,  and  I)ir/. 
42.  1,  2mssi7n).  Lastly,  the  privilege  might  be  conventional ;  it  appears 
from  Dif/.  2.  14.  49,  that  it  could  be  stipulated  for  at  the  making  of  any 
contract. 

Scots  Law. — The  heneficium  eompctcnticc  has  never  had  the  same  range  in 
our  law  as  it  had  in  the  civil  law.  It  has  only  been  recognised  to  a 
limited  extent  in  the  law  of  donation  and  bankruptcy  (for  the  latter,  see 
supra). 

It  is  allowed  to  fathers  and  grandfathers  with  respect  to  provisions 
granted  to  cliildren  and  grandchildren,  even  though  the  result  should  be  to 
leave  the  children  destitute  {Buntin,  1745,  Mor.  2895  ;  JLxj^,  1750, 1  Paton, 
4G9 ;  Hardie,  1  July  1813,  F.  C.) ;  the  rule  is  a  corollary  from  the  obliga- 
tion of  the  descendants  to  support  their  indigent  parents.  But  the  benefit 
is  not  extended  to  collateral  relations,  not  even  to  a  brother  against  his 
sister  (Ersk.  Inst.  iii.  3.  89). 


BeilBficium  divisionis. — Boman  Latv. — As  cautioners  in 
Iloman  law  were  liable  simjuli  in  solid iim,  any  one  of  several  cautioners  might 
be  sued  by  the  creditor  for  the  whole  debt,  and,  if  so  sued,  must  pay  the  whole 
of  it.  This  was  altered  by  an  epistle  of  Hadrian,  which  introduced  the  so-called 
heneficium  divisionis.  In  virtue  of  tliis  privilege,  tlu^  cautioner  was  enabled, 
when  sued  by  the  creditor,  to  demand  that,  if  the  other  co-cautioners  were 
solvent,  the  creditor  should  divide  his  claim  between  him  and  them.  This 
demand  took  the  form  of  an  ExcEiTiO  {q.v.),  or  defence  to  the  creditor's  action, 
and  its  effect  was  to  compel  the  creditor  to  sue  each  cautioner  only  for  an 
aliquot  part,  determined  by  the  number  of  solvent  cautioners  {Code,  4.  18.  3  ; 
Inst.  iii.  20.  4 ;  Claius,  121-2).  The  form  of  the  exceptio  is  given  in  Bi//.  iii.  46. 
1.  28.    If  a  cautioner  on  being  sued  neglected  to  avail  himself  of  the  heneficium, 
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or  if  all  the  othor  co-cautioners  were  insolvent,  he  niiglit  still  liave  to  pay  the 
whole  (l(l)t.  Wlicii  Iwd  debtors  (conri)  had  cautioners  bound  for  them 
sejjarately,  the  cri'ditor  in  the  debt  could  not  be  forced  to  divide  his  claim 
innoiitf  all  the  cautioners,  ijut  <»nly  among  those  bound  for  the  same  debtor 
{J^itj.  40.  I.  51.  2).  So  the  cautioner  for  a  cautioner  could  not  insist  that 
the  creditor's  action  siiould  be  divided  between  himself  and  the  jjerson  for 
whom  he  is  cautioner,  because  the  latter,  in  respect  to  the  j)erson  who 
biM'anu!  his  surety,  is  a  ])rin('i])al  debtor  (/-'///.  40.  1.  27.  4).  As  the  co-tutors 
ot"  a  pupil  were  each  lial)lt;  lor  the  default  of  the  otheis,  they  were  really 
reci])roeally  cautioners  for  each  other,  and  the  hmeficium  ilivisionis  was  fully 
a])plicabk!  to  their  ease. 

Scots  Lair. — In  Scots  law  the  licnrficium  (Hvisionis  applies  where  there 
are  several  cautioners  bound  simply  or  conjunctly  for  the  princi})al  debtor  in 
a  "  proper"  cautionary  obligation.  The  ellect  of  the  right  is  that  where  the 
obligation  is  divisible,  as  for  a  sum  of  money,  each  of  the  cautioners  is,  in 
the  tirst  instance  and  so  long  as  his  co-cautioners  are  solvent,  liable  only 
for  his  own  proportionate  share  of  the  debt.  In  other  words,  none  of  the 
cautioners  can,  in  the  first  instance,  be  sued  by  the  creditors  for  more  than 
his  pro  rata  share  of  the  sum  dm;  (Krsk.  /?i-sV.  iii.  'A.  03  ;  Bell,  Prin.  s.  267). 
Whether  it  is  competent  for  the  creditor  in  such  a  proper  cautionary  con- 
tract to  sue  certain  of  the  cautioners  for  their  respective  ;>?'o  rata  shares, 
without  calling  the  others,  appears  doubtful.  On  the  one  hand,  it  is  laid 
down  by  Prof.  Bell  that,  where  co-obligants  are  bound  jointly,  each  may 
refuse  to  pay  till  all  the  co-obligants  are  called  (Bell,  I'rin.  s.  02).  On  the 
other  hand,  it  has  been  held  competent  for  a  creditor  to  bring  an  action 
against  two  of  three  obligants  in  a  bond  for  payment  of  their  respective 
shares,  witiiout  calling  the  representatives  of  the  third,  who  was  deceased 
(Macarthur,  18o6,  15  S.  270).  When  the  obligation  is  an  indivisible  one, 
on  the  other  hand,  such  as  a  bond  for  the  performance  of  an  act,  as,  for 
example,  to  retire  a  bond  {Grant,  1721,  i\Ior.  1463o),  each  of  the  co- 
cautioners  is,  even  in  a  proper  cautionary,  liable  for  the  whole  {Grott,  1072, 
Mor.  14631  ;  TJidson,  1097,  Mor.  14032),  unless  and  until  the  liability  there- 
under takes  the  form  of  a  claim  by  the  creditor  for  damages,  when  the  right 
of  division  again  emerges  {Dcnnistoun,  1009,  Mor.  14030).  The  rule  also 
sulVers  exception  when  the  co-obligants,  though  bound  simplv,  are  in  the 
position  of  partners  (Mushrt,  1710,' Mor.  14,030;  JFesfon's  Trs.,  1894,  20  B. 
72),  or  when  the  cautionary  obligation  is  constituted  through  the  medium 
of  a  bill  or  n(jte.  Ultimately,  of  course,  each  cautioner,  even  in  a  proper 
cautionary,  may  become  liable  to  the  creditor  for  an  amount  exceeding  his 
pro[)ortionate  share — u]),  indeed,  to  the  whole  amount  due  by  the  principal 
debtor  ;  for,  on  the  insolvency  of  one  of  the  obligants,  the  creditor  can  compel 
the  other  obligants  to  make  up  his  share  in  equal  parts,  and  if  there  is  only  one 
.solvent  obligant,  lie  thus  becomes  liable  i)i  solidnm  to  the  creditor  (Bell, 
Prill,  s.  207,  and  authorities  there  cited).  Cautioners,  it  is  to  be  observed, 
who  are  bound  in  an  improper  cautionary  obligati(»n, — that  is,  who  are  bound 
as  co-obligants  with  the  principal  debtor,  or  as  full  debtors,  or  conjunctly 
and  severally, — never  have  the  benefit  of  division.  By  binding  themselves 
in  this  form,  they  renounce  the  benefit  of  division,  just  as  they,  before  the 
Mercantile  Law  Amendment  Act,  renounced  the  benefit  of  discussion.  The 
result  is  that,  in  a  so-called  im])ro]ier  cautionary  obligation,  the  creditor 
may,  on  the  arrival  of  the  term  of  payment,  at  onee  jiroceed  against  any 
one  of  the  co-obligants  whom  be  may  select,  for  the  whole  sinn  due,  or 
against  the  several  obligants  in  sucli  sums  or  proportions  as  he  pleases 
{liu'hmcmd,  1847,  9  D.  033). 
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Bencficium  inventarii  was  the  benefit  wliich  an  apparent 
heir  in  heritage  derived  from  servins;  to  his  ancestor,  under  reference  to  a 
recorded  inventory  of  all  the  estate  to  which  he  succeeded.  By  the  early 
law  the  entry  of  an  heir  subjected  him  to  liability  for  all  the  predecessor's 
debts,  but,  following  the  example  of  the  lioman  law,  the  Legislature  pro- 
vided a  mode  by  which,  as  in  moveable  succession,  an  heir  might  enter  upon 
inventory  without  being  liable  beyond  the  value  of  the  estate. 

1.  Procedure. — The  Act  1695,  c.  24,  required  the  apparent  heir,  who 
desired  the  benefit,  before  the  service  proceeded,  and  within  year  and  day 
of  the  succession  opening,  to  lodge  a  full  and  particular  inventory,  signed 
before  witnesses  and  sworn  to  as  correct,  "  of  all  lands,  houses,  annual  rents, 
or  other  heritable  subjects,"  to  which  he  "  may  or  pretend  to  succeed,"  with 
the  sheritf  clerk  of  the  shire  where  the  lands  were  situated,  or,  if  no  sasine 
was  required,  with  the  clerk  of  the  shire  where  the  ancestor  died.  Upon 
being  signed  by  the  heir,  the  Sheriff,  and  the  Clerk  of  Court,  all  before 
service,  the  inventory  had  to  be  recorded  in  the  Sheriff  Court  Books  within 
the  annus  deliberandi.  An  extract  had  also  to  be  recorded  in  the  special 
register  kept  for  that  purpose  in  the  Books  of  Session.  Where  the  ap- 
parent heir  was  posthumous  the  time  ran  from  his  birth,  and  where  he 
succeeded  a  prior  apparent  heir,  from  the  date  when  the  succession  opened 
{Bruce,  1704,  Mor.  5329).  Where,  from  inevitable  or  peculiar  circumstances, 
the  inventory  coidd  not  be,  or  had  not  been,  recorded  within  the  statutory 
period,  the  Court  allowed  an  extension  of  the  time  {Finlayson,  1838,  IG 
S.  1270  ;  Anderson,  1838,  1  D.  268).  The  heir  lost  the  benefit  (1)  by  wilful 
omission,  (2)  if  he  accidentally  omitted  any  subject,  and  did  not  add  it  by  a 
recorded  eik  to  the  inventory  within  forty  days  after  the  fact  came  to  his 
knowledge,  and  (3)  if  he  intromitted  with  the  heritage  except  for  purposes 
of  custody  or  preservation  (see  Passive  Title),  or  expeded  even  a  general 
service  before  giving  up  the  inventory.  The  lodging  of  the  inventory 
did  not  infer  a  passive  title.  If  the  heir  completed  and  gave  up  the 
inventory  within  the  prescribed  time,  he  could  enter  by  service  when  he 
pleased.     The  decree  of  service  refers  to  the  inventory. 

2.  Bights  of  Heir  and  Creditors. — If  the  creditors  did  not  oppose,  the  heir, 
served  cum  heneficio,  could  have  the  value  of  the  inventory  judicially  ascer- 
tained, and  could  thereafter  sell  the  subjects  and  pay  the  creditors  in  the 
order  of  their  application,  provided  he  did  so  without  favouring  any  par- 
ticular creditor.  But  if  any  creditor  interposed  by  citation,  the  heir  had 
to  bring  a  multiplepoinding,  and  have  the  price  divided  according  to  the 
priority  of  the  creditors'  diligences  {Scot,  1724,  Mor.  5336).  The  heir  was 
entitled  to  bring  the  estate  to  judicial  sale  under  the  Statute  1695,  c.  24 
{Rutherford,  1748,  Mor.  5353  ;  Blair,  1751,  Mor.  5353). 

Any  creditor  whose  right  was  complete  by  sasine,  or  made  real  by 
adjudication,  if  dissatisfied  with  the  value  of  the  inventory,  might  insist 
that  the  heritage  be  put  up  to  public  sale  {Murray,  1736,  Mor.  5346 ; 
Strachan,  1738,  Mor.  5348). 

The  heir  who  entered  cum  heneficio  was  regarded  as  a  trustee  for  creditors 
— (1)  thus,  when  he  took  possession  without  having  had  the  value  judicially 
ascertained,  he  was  held  liable  for  the  enhanced  value  of  the  lands  by 
improvements  subsequent  to  the  inventory  (Ailenhead,  1727,  Mor.  5344) ; 
(2)  he  was  also  bound  to  give  the  other  creditors  any  benefit  he  had  received 
in  transacting  with  any  particular  creditor  {Aikenhead,  1725,  Mor.  5342). 

3.  Summary. — The  main  effects  of  this  form  of  service  have  been 
summed  up  as  follows :  (1)  The  heir  was  only  personally  liable  for  the 
debts  of  the  deceased,  and  the  demands  of  creditors  against  him  were 
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limitod  to  the  amount  of  the  inventory  ;  (2)  he  might  satisfy  any  creditor 
(III  (Iciii.iikI  :  ('■'>)  lie  Ih'ciiih'  iiliHohitc!  proprietor,  and  might  dispose  of  the 
estate  as  he  j)leased,  unless  prevented  }>y  dihgence ;  (4)  the  creditors 
could  demand  tliat  the  estate  itself  should  Ije  given  up  to  them  if  the  heir 
did  not  pay  the  ancestor's  debt,  and  the  in'ir  was  not  entitled  to  insist  on 
paying  to  them  only  the  value  of  tlie  estate  {Slrachan,  1738,  Mor.  5348). 

4.  Later  Legislation. — This  mode  of  service  has  been  superseded  by  the 
relative  ])r()visi(tns  of  the  Titles  to  Land  Consolidati'm  (Scr)tland)  Aft, 
18G8  (incorporating  ss.  23  and  25  of  the  Service  of  Jleirs  Act,  1847),  and 
the  Conveyancing  (Scothind)  Act,  1874.  The  Act  of  18G8  enacted,  (1)  by 
8.  47,  that  a  decree  of  special  service  should  in  it  infer  representation  for 
the  ancestor's  debts  beyond  the  value  of  the  lands  endjraced  in  it;  and  (2), 
by  s.  49,  that  by  annexing  a  specification  of  certain  lands  to  the  petition 
for  general  service,  and  by  having  it  embodied  in  the  decree,  the  heir  served 
should  be  liable  for  the  deceased's  debts  and  deeds  only  to  the  extent  or 
value  of  the  lands  in  the  specification.  The  Act  of  1874  still  further 
simplified  luatters,  by  providing  (s.  12)  that  an  heir  .should  not  be  liable  for 
his  ancestor's  debts  beyond  the  value  of  the  ancestor's  estate  to  which  he 
succeeded. 

[Stair,  iii.  4.  32;  More's  Notes,  321  ;  Bankt.  ii.  311 ;  Ersk.  iii.  8.  68-71  ; 
Bell,  Com.  i.  706 ;  Bell,  Prin.  s.  1926-28  ;  Menzies,  Convey.  803 ;  Bell, 
Convey,  ii.  1114.] 

See  Service  ;  Succession. 


Bcneficium  ordinis,  exciissionis,  or  discus- 
sion is. — ^Justiuiau,  by  his  fourth  Ntjvel,  euurerrcd  up(Ui  cauLiuni-rs  the 
privilege  designated  by  the  commentators  heneficium  ordinis,  or,  as  it  is 
otherwise  frequently  termed,  heneficium  cxcussionis  or  disciissionis.  Under 
this  enactment  the  creditor  in  a  cautionary  obligation,  at  least  where  both 
the  principal  debtor  and  the  cautioner  were  witJhin  the  same  jurisdiction, 
was  bound  to  sue  the  principal  debtor  first,  and  could  only  sue  the  cautioner 
for  that  portion  of  the  debt  which  he  could  not  recover  from  the  principal 
debtor.  If  the  principal  debtor  was  beyond  the  jurisdiction,  the  cautioner 
could  be  sued  in  the  first  instance ;  but  he  might  petition  the  judge  for  time 
to  procure  the  appearance  of  the  principal  debtor.  If  the  principal  debtor 
was  produced,  the  cautioner  was  meanwdiile  released  from  the  creditor's 
action  ;  but  if,  within  a  given  time,  he  did  not  succeed  in  procuring  the 
appearance  of  the  principal  debtor,  he  must  discharge  the  obligation 
himself.  An  exception  to  the  beneficimn  was  subsequently  introduced  by 
Justinian  for  the  convenience  of  trade,  money-dealers  (an/cntarii)  being 
allowed,  at  their  option,  to  sue  the  cautioner  without  first  suing  the  principal 
debtor  (Nov.  136.  1).     For  Scots  law,  see  Discussion. 


Bequest. — See  Legacy. 

Be  rt  he  usee  k.— See  Burdenseck. 


Best  Evidence. — The  rule  which  requires  the  production  of  the 
best  evidniee  opcniU'.s  to  exchule  eviilence,  the  substitutionary  or  secondary 
nature  of  which  implies  the  existence  of  original  or  primary  evidence  (see 
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M'Ncill,  1880,  7  K.  574).  This  rule  is  concerned  witli  tlie  character,  not 
with  the  strengtli  or  amount  of  the  evidence  ;  and  accordingly,  if  a  person 
can  prove  his  case  in  more  ways  than  one  by  evidence,  all  primary  and 
admissible  in  itself,  he  may  take  any  way  he  chooses  (Thorn,  1850,  13  D. 
143,  per  L.  Fullerton).  Still,  it  may  be  matter  for  observation  if  he 
choose  to  rest  his  case  on  inferior  primary  evidence,  when  better  is  to  be 
had.  In  prosecutions  for  forgery,  he  whose  signature  is  said  to  be  forged, 
c.(j.  a  bank  official,  nuist  be  examined,  or  his  absence  must  be  accounted 
for  (Bn/son,  1834,  12  S.  937 ;  Kemmhi,  1S29,  Dell's  Kofef^,  61 ;  Rolh,  1832, 
ib. ;  Macdonald,  Criminal  Law,  487).  It  is  thought  that  it  is  not  obligatory 
upon  the  challenger  of  a  deed  to  adduce  the  writer  or  the  instrumentary 
witnesses  (Dickson,  ss.  913,  914;  Best,  s.  232  ;  Taylor,  s.  393  ;  Forster,  1809, 
7  M.  797  ;  affd.  1872,  10  M.  (H.  L.)  68).  The  application  of  the  general  rule 
is  seen  in  the  exclusion  (1)  of  evidence  as  to  the  terms  of  documents  other 
than  the  documents  themselves,  and  (2)  of  hearsay  evidence. 

(1)  The  terms  of  a  document  in  existence  and  accessible  cannot  be  proved 
either  by  parole  or  by  a  copy  or  excerpt.  Thus  parole  is  inadmissible  to  prove 
what  tlie  law  requires  to  be  in  writing,  e.g.  convictions,  and  dispositions  of 
heritage  (see  Bills  of  Exchange  Act,  1882,s.  100 ;  National  Jianh  of  Australasia , 
1891,  18  E.  629,  as  to  a  bill  of  exchange).  The  rule  applies  to  such  official 
narratives  as  a  judge's  notes  (cf.  Dohie,  1861,  23  1).  1139,  with  Willo.r,  1848, 
10  D.  807),  messengers'  executions,  or  notarial  instruments  (see  also  Books  ; 
Hegisters)  ;  and  reduction  to  writing  of  a  contract  in  itself  provable  by 
witnesses  will  exclude  parole  proof,  whether  the  writing  be  probative  or 
validated  rci  interventu  (see  OlarJc,  1860,  23  J).  74;  Buchanan,  1895,  33 
S.  L.  K.  200).  Parole  is  inadmissible  to  prove  the  terms  of  a  document 
which  parties  have  verbally  agreed  to  make  the  measure  of  their  contract 
(see  Mcnzies,  1851,  13  L>.  1044;  Ncilson,  1886,  13  B.  (H.  L.)  50,  54);  or  to 
establish  the  existence  or  terms  of  an  instrument,  when  either  is  material 
to  the  issue  (see  Putit,  1859,  21  D.  965).  This  rule  is  strictly  applied  in 
examination-in-chief  {e.g.  Aitchison,  1846,  9  I).  15)  ;  but  is  relaxed  sorae- 
wdiat  in  cross-examination,  when  a  witness'  statement  is  misleading,  if 
unexplained.  Parole  is  admissible,  however,  where  the  document  is  a 
mere  narrative  of  facts,  in  proof  of  which  an  official  statement  in  writing  is 
not  indispensable  {Madcenzie,  1827,  Syme,  158;  Stewart,  1855,2  Irv.  166; 
IVillox,  1848,  10  D.  807;  Inglis,  1852,  1  Macq.  112);  and,  in  criminal  cases, 
this  principle  has  been  applied  in  proving  inscriptions  on  flags,  and  resolu- 
tions read  at  meetings  (Dickson,  s.  226).  Facts  collateral  to  the  transaction 
set  forth  in  a  document  may  also  be  proved  by  witnesses  (see  M'Alister, 
1862,  24  D.  956).  Moreover,  the  general  rule  is  relaxed  where  a  question 
as  to  a  factum  pro'prium,  which  is  not  part  of  the  matter  directly  in  issue, 
arises  incidentally  (Johmston,  1845,  2  Broun,  401 ;  Blaek,  1857,  2  Irv.  583); 
or  wiiere  there  is  a  strong  presumption  in  favour  of  the  existence  of  a 
document,  as  when  a  person  acts  as  in  virtue  of  a  written  appointment  (see 
Jiorthivick,  1862,  1  M.  94,  103) ;  or  where  the  evidence  required,  e.g.  as  to 
the  state  of  accounts  between  parties,  is  the  result  of  an  examination  of 
numerous  documents.  ]^>ut  the  witness  must  speak  as  to  the  fact  only,  and 
not  as  to  his  opinion  thereon  (Dickson,  ss.  221,  222;  Taylor,  s.  462).  So, 
too,  parole  may  be  admissible  where  the  documents  cannot  be  produced,  or 
are  lost  or  withheld  (see  infra). 

Save  in  the  case  of  official  copies  of  documents  and  of  extracts  from 
official  records  (see  Books  ;  Coi'Iks  and  Extracts  ;  Transumpts),  the  general 
rule  applies  to  exclude  a  copy  of,  or  an  extract  from,  a  document  in  existence 
and  accessible.     Nor  will  either  be  adnn'ssible  even  if  taken  before  a  Com- 
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iiii.ssioiiL'r  of  (J(jurL  (COMMISSION),  uulc8.s  insisteiicii  (ju  tliu  pitjclucLiou  (jf 
the  origiiuil  di)cuments  would  occasion  grave  inconvenience  to  those  to 
wliniii  they  belong,  cj.  where  they  are  required  for  carrying  an  the  busi- 
ness of  a  public  ollice  or  a  conii)any  (J/rt(7c////as-A,  ISUO,  8  JS.  184;  Thorn, 
1850,  lo  J).  1^14);  or  where  tiiey  contain  entries  which  do  not  all'ect  the 
case,  but  relate  to  the  allairs  of  persons  who  have  no  concern  with  'ii{Th/jiit, 
supra;  IVilson,  1851,  14  J).  1).  All  printed  copies  struck  oil'  in  one  com- 
mon impression  are  primary  evidence  of  each  other  ( jyatmn,  2  Starkie  II. 
129);  and  instruments  executed  in  duplicate  and  signed  are  admissible  as 
principals.  In  England  each  duplicate,  if  signed  by  one  party  only,  is  held 
to  be  best  evidence  against  that  party,  and  secondary  evidence  of  the  terms 
of  the  other  duplicate  (Dickson,  s.  228;  cf.  Smifh,  1701,  M(jr.  10087). 
Where  goods  have  been  sold  through  a  l)rokci-,  the  best  evidence  is  the 
bouglit  and  scjld  notes,  and,  failing  them,  the  broker's  book.  It  is  doubtful 
if  the  book  may  be  resorted  to,  when  the  notes  differ  (Taylor,  ss.  420-o ; 
Dickson,  s.  229).  The  copy  of  a  lease  has  been  admitted  when  it  was  the 
title  u])on  which  tlie  tenant  had  possessed  the  subjects  {Williamson,  18o4, 
12  S.  4GG  ;  Carrutlwrs,  ISi'.G,  14  S.  404  ;  cf.  Grant,  1801,  23  D.  790).  A  press 
copy  has  been  admitted  when  the  original  could  not  be  produced,  and  the 
identity  of  the  copy  with  it  was  indisputable  {Clements,  1800,  4  M.  543). 
As  to  the  admissibility  of  photographic  and  lithographic  copies  in  questions 
of  handwriting,  see  C(JMrAi!ATio  Litkrakum;  Orixiox  Evidence.  Copies  and 
extracts,  except  when  admitted  of  consent  (see  Dickson,  ss.  227  ((')>  -oo, 
and  Admissions  {a)),  or  declared  by  Statute  to  be  evidence,  must  be  proved 
to  be  correct.  In  the  case  of  a  copy  taken  on  commission,  it  will  be 
sullicient,  save,  perhaps,  in  jury  trials  {llcid,  1830,  14  S.  720 ;  Graij, 
1840,  12  D.  438;  see  Thorn,  1850,  13  D.  134),  if  it  be  certified  by 
the  commissioner  as  to  his  knowledge  correct  {Sitiumcrs,  1842,  4  D. 
347;  Thom,  supra).  In  Englaiul  a  copy  of  a  copy  is  inadmissible  (Taylor, 
8.  553). 

Secondary  evidence  of  the  contents  of  a  document  is  admissible  when 
the  original  cannot  be  produced,  e.g.,  in  the  case  of  inscriptions  on  walls, 
monuments,  gravestones,  etc.  (Taylor,  s.  438 ;  Dickson,  s.  239),  or  of  foreign 
registers  or  documents  in  the  custody  of  foreign  Courts  {Maitland,  1885,  12 
It.  800  ;  the  proper  course  is  to  call  the  custodier  as  a  witness).  The  rule 
applies  when  the  document  is  withheld  by  the  person  recpiired  to  produce 
it  {Mitchdl,  1845,  7  D.  382  ;  cf.  Cameron,  1872,  10  M.  301);  and  if  traced 
into  his  hands,  he  must  prove  that  he  has  it  not  {Lauderdale  Peerage  Case, 
L.  li.  10  A.  C.  002).  On  the  same  principle,  the  photograph  of  a  defender 
cited,  but  M'ho  does  not  appear,  may  be  used  for  purpose  of  identification 
(//.  V.  L.,  1800,  17  Vy.  754).  Moreover,  such  evidence  is  admissible  when  the 
original  has  been  lost  or  destroyed  without  fault  in  the  person  founding  on 
it.  If  it  has  l)een  lost  in  his  hands,  this  principle  is  applied  less  easily 
{Schuurmans,  1832,  10  S.  830).  It  is  a])plied  more  readily  contra  spoliato- 
rrm  (see  ruoviNG  THE  Tenou)  ;  or  where  the  original  is  old,  and  the  sub- 
stitutionary evidence  is  produced  from  the  proper  custody  {L'ullcn,  4  Dow, 
207  ;  Crawford  and  Lindsay  Peerage  Case,  2  H.  L.  C.  534  ;  Lauderdale  Peerage, 
suj)ra).  Observe  that  when  the  document  forms  the  basis  upon  which  the 
party  can  alone  proceed,  an  action  of  proving  the  tenor  is  necessary 
(Drummond,  183,4,  7  W.  &  S.  504:  cf.  Gilchrist,  1891,  18  Ft.  599.  See 
ruoviNG  THE  Tenok).  In  ordci'  to  let  iu  secondary  evidence  in  such  cases, 
the  person  founding  on  the  document  must  make  out  to  the  satisfaction  of 
the  judge  a  sullicient  c<isus  amissio)ns  (Dickson,  s.  240:  see  Casus  amissionis)  ; 
he  must  show  that  his  search  has  been  careful,  diligent,  and  i/i  bona  Jlde 
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{Lord  Melville  s  Trial,  ISOu,  29  Huw.  St.  Tr.  G90-703 ;  A.  v.  B.,  1858,  20  1). 
407  ;  Clark,  1860,  23  D.  74 ;  Busscll's  Trs.,  1862,  24  D.  1141 ;  Clements,  1866,  4 
M.  543  :  see  Taylor,  s.  429  et  scq.;  and  tliat  the  original  was  itself  admissible 
(Drummond,  1835,  7  W.  &  S.  564;  Winchester,  1863,  1  M.  685;  Bannic, 
1891, 18 1\.  903.  See  Adminicles).  In  the  absence  of  contrary  evidence,  it 
will  be  presumed  that  the  lost  document  was  duly  stamped  (see  Pke- 
SUiMPTlONs).  It  has  been  held  in  England  that  where  a  deed  has  been 
executed  in  duplicate  or  triplicate,  all  the  parts  must  be  accounted  for 
before  secondary  evidence  can  be  admitted  {Castlrton,  6  Durn.  &  E.  236); 
but  the  principle  is  not  applied  to  counterparts  (Doe  v.  Boss,  7  M.  &  W, 
102  ;  JIall,  3  ]\Ian.  &  G.  242).  The  English  rule  that  there  are  no  degrees  of 
secondary  evidence  save  where  the  law  substitutes  some  special  species 
thereof — c.fj.  certified  copies — in  place  of  primary  proof,  appears  to  be  well 
founded.  It  applies  to  the  admissibility,  not  to  the  weight,  of  the  evidence 
(Taylor,  s.  550  ct  scq.\  Dickson,  s.  242).  As  to  the  admissibility  of  secondary 
evidence  of  an  obligation  contained  in  a  deed  requiring  a  stamp,  but 
unstamped,  see  Stamps. 

(2)  Hearsay  evidence,  i.e.  the  evidence  of  one  who  does  not  speak  to 
the  matter  in  question  from  personal  knowledge,  but  repeats  what  an  actual 
witness  has  related  or  admitted  regarding  it,  is  inadmissible ;   and  it  is 
pars  judicis  to  exclude  it  (Morton,  1830,  4  W.  &  S.  379,  388).     Observe, 
however,  that  a  statement  may  be  proved  as  primary  evidence  when  the 
question  is,  not  whether  it  is  true,  but  whether  it  was  made  (Coles,  1895, 
22  R.  716),     Thus  proof  of  a  person's  conversation  is  admissible  to  show 
his  feelings  and  beliefs.     This  principle  has  been  applied  to  prove,  in  an 
action  of  damages  for  adultery,  the  terms  on  which  the  spouses  lived  before 
the  seduction  (Kirk,  1817,  1  Murray,  275  ;  Taylor,  s.  582)  ;  in  a  peerage  case, 
the  reception  of  the  claimant  by  the  family  (Douglas  Cause,  1769,  2  Pat.  App. 
146  ;  Toivnsend  Peerage,  10  H.  of  L.  Ca.  289) ;  in  an  action  by  a  husband  on 
a  policy,  the  state  of  the  insured's  health  (Aveson,  6  East,  188 ;  Taylor, 
s.  580  ;  but  see  Hall,  1818, 1  Murray,  442)  ;  and  in  a  question  of  sanity,  the 
state  of  a  person's  mind  (Maekintosh,  1859,  21  D.  783 ;  cf.  Cairns,  1850, 
12  D.  919,  1286 ;  1851,  1  Macq.  212).     So  also  proof  of  the  existence  of 
general  reputation,  reputed  ownership,  puljlic  rumour,  etc.,  is  admissible 
(Stair,  iv.  43.  15  ;  Dickson,  s.  248 ;  Taylor,  s.  577 ;  cf.  Du  Bost,  2  Camp. 
512).     Thus,  evidence  that  a  slander  was  currently  reported,  while  com- 
petent in  mitigation  of  damages,  is  inadmissible  to  prove  Veritas  convicii 
(Macculloch,  1851,  13  D.  960).     Statements,  otherwise  inadmissible  as  hear- 
say, may  be  proved  when  they  form  part  of  the  res  gestce,  i.e.  "  the  whole 
thing  that  happened."     Thus  proof  of  cries  of  a  mob  are  admissible  to  show 
its  purpose.     But  statements  amounting  merely  to  a  narrative  of  a  past 
occurrence  are  not  receivable  (2  Hume,  406,  note ;  Gordon,  21  How.  St.  Tr, 
542;  Bouch,  1  Q.  B.  63;  Hunter,  1838,  2  Swin.  12;  A.  v.  B.,  1858,  20  D. 
407;  Simpso7i,  1870,  1  Coup.  437;  Greer,  1882,  9  R.  1069;  Taylor,  s.  583 
et  seq.).     Where  the  commission  of  a  crime  is  alleged  (see  Dickson,  s.  262, 
as  to  civil  cases),  a  statement  made  shortly  thereafter  by  the  injured  party 
is  admissible  (2  Hume,  406,  note;  M'Kay,  1823,  2  Al.  514;  Kelli/,  1829, 
Bell's  Notes,  288 ;  Hardie,  1831,  Shaw,  237  ;  Moran,  1836, 1  Swin.  231 ;  see 
Hill,  1847,  10  D.  7) ;  and  in  cases  of  rape  a  wider  latitude  is  allowed  (1 
Hume,  309  ;  2  Hume,  407,  note  ;  Grieve,  1 833,  Bell's  Notes,  238  ;  M'Millan, 
1833,  ill.).     An  accused  has  been   permitted  to  prove  his  statements  de 
recenti  to  show  the  consistency  of  his  story  (Forrest,  1837,  1  Swin.  404) : 
and,  in  the  case  of  a  child-witness,  such  a  statement  has  been  received  in 
corroboration  of  its  evidence  (Stewart,  1855,  6  Irv.  166).     The  extrajudicial 
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stut(!iii('iils  f)f  a  witness  may  Iju  udduceel  in  sup^jint  or  cuntrudiction  of  liis 
sworn  deposition  (15  Vict.  c.  27,  s.  3;  Emslie,  1802,  1  M.  209),  a  foundation 
having  first  been  laid  for  tlie  introduction  of  such  evidence  {Clark,  1802, 
24  D.  1321 ;  Ross,  1803,  1  M.  783;  Gall,  1870,  9  M.  177).     Opinions  con- 
flict as  to  wlietlier  a  witness  can  be  contradicted  by  what  he  said  on  pre- 
cognition {U'JJunncU  tO  Macjairc,  1855,  2  Irv.  230  ;  Kindie,  supra.     iJickson, 
s.  205  ;  Macdonald,  Criminal  Lau\  473,  are  against  the  admission  of  such 
evidence,  at  all  events  in  criminal  cases;  contra,  Frascr,  1842,  4  D.  1171; 
Inch,  1S50,  18  D.  997;  TaiIcc,  1800,  5  Irv.  293;  liohcrtson,  1873,  2  Cou].. 
495;   Kirkpatrick,  s.  38,  189;    cf.  liohcrtson,  1842,  1  Broun,  152).      The 
statement  of  a  person  deceased  is  admissible,  whetlier  produced  thnjugh 
the  medium  of  a  witness  or  of  writing,  provided  that  the  dead  man  was 
admissible  as  a  witness  when  he  spoke,  that  the  circumstances  under  which 
he  made  it  were   not  such  as   to  cohnir  or  distort  it,  and  (especially  in 
pedigree  cases)  that  he  had   some  special  knowledge  of   the  thing  about 
which  he  spoke  {Gcils,  1855,   17   D.   397;    A.  v.  JJ.,   1858,    20  D.  407; 
jMac]>hcrson,1816,  4  B.  132;  1877,  4  K.  (H.  L),  87 ;  Lauderdale  Fcerar/e, 
L.  B.  10  A])p.  Ca.  092  ;  Lovat  Pcrrwjc,  ih.   703 ;  Eac,  1888,  2  White,  02 ; 
Wallace,  1891,  19  B.  233).     Still  it  is  to  be  received  cum  notd,  as  it  is 
impossible   to   test   it   by   cross-examination ;    and,    if   ambiguous,   contra 
proferentem  (  Walker's  Trs.,  1880,  7  B.  (H.  L.)  85).     To  let  in  evidence  of  the 
deceased's  statement,  his  death   must  be  proved ;    and  for  this  purpose 
hearsay  has  been  admitted  (Christian,  1818,  1  Murray,  424 ;  Miller,  1820, 
2  Murray,  325).     The  principle  has  been  extended  to  the  case  of  a  person 
confined  abroad  as  prisoner  of  war  (Cleland's  Crs.,  1708,  Mor.  12034),  or 
hopelessly  insane ;  but  not  to  the  case  of  a  person  who  cannot  be  found 
{MoiiHon,   1893,   1   Adam,   114).      The  deposition  of   a  haver  deceased  is 
inadmissible  in  relation  to  the  merits  of  the  cause  (IJickson,  s.  270).     The 
precognition  of  a  person  deceased  will  not  be  received   {Dysart  Pecra/jc, 
L.  B.  0  App.  Ca.  489  ;  Lauder dcdc  Peerage,  supra;  Lovat  Peerage,  supra;  cf. 
Stevenson,  1893,  31  S.  L.  B.  129);  and  the  same  prhiciple  has  been  applied 
to  his  voluntary  affidavit  {Mags,  of  Aberdeen,  1813,  Hume,  D.  502),  to  his 
deposition  made  in  another  cause  {Gordon,  1850,  13  D.  1 ;  see  Gcils,  supra), 
to  an  entry  in  his  diary  {Smith,  1857,  2  Irv.  041),  and  to  his  admission  on 
record  {Cullen's  Tr.,  1805,  3  M.  935),  on  the  ground  that  they  were  emitted 
in  circumstances  such  as  to  suggest  that  they  give  a  distorted  version  of 
the  facts.     Whore  there  is  no  such  suggestion,  certificates,  affidavits,  a  draft 
pedigree  compiled  by  an  ancestor  of  the  claimant  to  a  peerage,  etc.,  have 
been  admitted  in  civil  cases  where  the  matter  in  dispute  was  ancient 
{Lauderdale  Peerage,  supra ;  Crauford  and  Liiuhag  Peerage,  2  H.  L.  Cas. 
534.     See  Books).      As   to   the   cases   in   which    hearsay   of    hearsay   is 
admissible,  see  Smith,  1820,  5  S.  98  ;  Loved  Peerage,  supra. — [2  Hume,  400  ; 
Dickson  on  Evidence,  ss.  195  et  seq.;  Taylor  on  Evidence,  ss.  391  et  seq.;  Best 
on  Evidence,  ss.  492  et  seq.;  Kirkpatrick,  Digest  of  Evidence,  ss.  6,  35  et  seq.'] 
See  Books  ;  Copies  and  Extkacts. 


Bestiality. — Connection  between  a  man  and  a  lower  animal  is 
criminal.  This  oCfence  was  formerly  capital,  and  it  was  held  in  such 
abhorrence  that  the  sentence  of  death  was  generally  executed  in  some 
\niusual  way.  Erskine  says  (iv.  4.  57)  that  "  the  ordinary  punishment  is 
burning."  In  the  cases  cited  by  Hume  (i.  470),  the  condemned  were  either 
drowned  or  strangled  at  a  stake,  the  bodies  of  those  who  were  strangled 
being  afterwards  "burned.     The  crime  is  no  longer  capital  (Crim.  Broced. 
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Act,  1887,  s.  56),  l)ut  a  long  sentence  of  pi'iial  servitude  would  follow  a  con- 
victiou  for  this  olieuce. 

Attempt  to  commit  the  crime  was  formerly  a  relevant  charge  at  common 
law  (Hume,  i.  470  ;  Alison,  i.  507  ;  rottinijcr,  1835,  1  Swin.  5  ;  M'Givcrn, 
1845,  2  Broun,  444).  Attempts  are  puuisliable  by  an  arbitrary  sentence. 
Under  sec.  61  of  the  Grim.  I'roeetl.  Act,  1887,  it  is  competent  to  charge  with 
an  attempt,  or  to  convict  of  an  attempt,  where  a  completed  crime  has  been 
libelled.— [Macd.  204  ;  Anderson,  Criin.  Lair,  93.] 

In  England,  prior  to  the  liei'ormation,  this  crime  was  punishable  only  Ly 
ecclesiastical  censures.  It  was  made  felony,  without  benefit  of  clergy,  by 
25  Hen.  viii.  e.  0.  By  the  Act  9  Geo.  iv.  c.  31,  the  crime  was  made  capital. 
Tins  Statute  was  repealed  by  24  &  25  Vict.  c.  95,  and  now,  by  24  &  25  Vict. 
c.  100,  the  punishment  of  this  oh'ence  is  declared  to  be  penal  servitude  for 
life,  or  not  less  than  ten  years  (Stepli.  Com.  12th  ed.,  iv.  208). 


Betting". — See  Gaming. 


Bigamy. — This  crime  consists  in  tlie  felonious  contracting  of  a 
second  marriage  during  the  subsistence  of  a  prior  one.  Bigamy  is  criminal 
both  by  Statute  and  at  common  law.  By  the  Act  1551,  c.  19,  it  is  provided 
that  "  whatsumever  person  marries  twa  sindrie  wivis,  or  wonum  marries 
twa  sindrie  husbands,  livand  together,  undivorced  lawfully,  contrair  to  the 
aith  and  promise  maid  at  the  solemnization  and  contracting  of  the  matri- 
mony, and  swa  are  of  the  law  perjured  and  infamous,  therefore,  that  the 
pains  of  perjuring  be  execute  upon  them  with  all  rigour."  The  Statute  sets 
forth  what  the  pains  of  perjury  are :  "  That  is  to  say,  confiscation  of  all 
their  gudes  moveable,  warding  of  their  persons  for  yeir  and  day,  and 
langer  during  the  (^ueene's  will,  and  as  infamous  persons,  never  able  to 
bruick  office,  honour,  dignitie,  nor  benefice  in  time  to  cum."  This  Act  had 
reference  to  a  time  when  all  marriages  were  celebrated  by  a  formal  and 
regular  solemnization.  The  essence  of  the  crime,  in  the  view  of  the 
Statute,  consisted  in  the  violation  of  this  solemn  vow,  and  so  it  was  appro- 
priately punished,  as  a  religious  offence,  by  the  pains  of  perjury. 

Bigamy  cannot  be  comndtted  unless  there  have  been  two  marriages. 

1.  As  TO  THE  Form  of  the  Marrlages. — Hume  and  Alison  have 
incorrectly  stated  the  law  on  this  point.  Alison  says  (i.  536)  that  both 
marriages  must  have  been  formal  and  regular.  This  is  erroneous ;  and  it  is 
now  clearly  settled  that  neither  marriage  need  be  regular  (see  Brovm,  1846, 
Ark.  205 — first  marriage  irregular;  Sliarj)e,  1843,  1  Broun,  568 — second 
marriage  irregular;  TJiorhurn,  1844,  2  Broun,  4 — second  marriage  irregular; 
Purves,  1848,  J.  Shaw,  124 — second  marriage  irregular,  but  followed  by 
regular  ceremony;  Langlcy,  1862,  4  Irv.  190 — Ijotli  marriages  irregular). 
Trior  to  these  cases,  it  had  been  decided  that  non-proclamation  of  banns  in 
the  case  of  a  second  marriage,  duly  celebrated  by  a  clergyman,  was  no 
defence  to  a  charge  of  bigamy,  and  a  conviction  followed  {M'Lcan,  1836, 
1  Swin.  278).  It  has,  liowever,  not  been  settled  wliether  it  is  sufficient  that 
a  marriage  has  Ijeen  constituted  by  habit  and  repute,  or  promise  suhscqucnte 
copula  (see  Armstronr/,  1844,  2  Broun,  251 ;  Langlcy,  sujrra).  Hume  thinks 
(i.  461)  that  if  the  cohabitation  has  l)een  long-continued,  and  of  universal 
repute,  this  would  be  sufficient.  It  is  tlujught  tliat  a  written  acknowledg- 
ment of  marriage  would  suffice  (Macdonald,  201 ;  L'ravl,  1823,  Shaw,  98). 

2.  As   to   the    other   Qualities   of  the  Marriages. — {a)   The. 
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first  marriofjc  must  he  lawful — If  the  parties  are  within  the  forbidden 
degrees  of  relationship,  the  marriage  is  illegal,  and  will  not  support  a 
charge  of  l)iganiy.  {Jj)  The  first  marricKje  must  he  suhsistinrj  at  the  date  of 
the  sceond  marriaf/e.  If  decree  of  divorce  has  been  pronounced  before  the 
second  marriage  has  been  contracted,  this  forms  a  good  defence  to  a  charge 
of  bigamy.  It  is  not  enough,  however,  that  divorce  proceedings  have  been 
instituted.  If  the  decree  of  divorce,  founded  on  in  defence,  is  afterwards 
set  aside,  this  does  not  invalidate  the  defence,  unless  it  has  been  set  aside 
on  tlie  ground  of  corruption  or  fraud.  It  is  a  good  defence  if  the  accused 
establishes  tliat  he  had  reasonable  grounds  for  believing  that  the  other 
spouse  was  dead  at  the  date  of  the  second  marriage  {Maedonald,  1842, 
1  Broun,  238).  It  is  probable  that  an  averment  that  the  other  spouse  is 
impotent  would  be  held  to  be  a  relevant  defence  to  a  charge  of  bigamy 
(see  Hume,  i.  4G1 ;  More,  ii.  415  ;  Eraser,  Jfvshand  and  Wife,  i.  79 ;  Mae- 
donald, 201;  Masterton,  1837,  1  Swin.  427;  Maedonald,  202  and  note). 
((•)  The  second  marriarjc  need  not  he  lauful. — Thus  the  charge  of  bigamy  will 
lie  though  the  second  union  is  an  incestuous  one. 

3.  Art  and  Part  of  Bigamy. — If  tiie  second  wife  (or  husband)  is 
aware  that  the  second  union  is  a  bigamous  one,  she  (or  he)  is  liable  to  be 
punished  with  the  pains  of  bigamy.  So,  too,  are  the  priest  who  performs 
the  marriage  ceremony  and  the  witnesses  who  are  present,  provided  that 
they  have  knowledge  that  the  marriage  is  bigamous. 

4.  Indictment  for  Bigamy. — The  Criminal  Procedure  Act  of  1887 
gives  this  form  :  "  You  did,  being  the  lawful  husband  of  Helen  Hargreaves, 
of  20  Teviot  Row,  Edinburgh,  and  she  being  still  alive,  bigamously  marry 
Dorothy  Piosc,  a  widow,  of  7  Black's  Kow,  Brechin,  and  did  coliabit  with 
her  as  her  husband  ..." 

5.  Proof  of  Bigamy. — The  prosecutor  must  prove  the  first  marriage. 
The  proof  of  this  marriage,  whether  the  marriage  is  regular  or  irregular, 
is /jro/f^  <^(;y/or,  and  the  best  evidence  must  be  adduced.  The  first  wife  is 
an  incompetent  witness  against  the  husband,  but  after  the  first  marriage 
has  been  established  the  second  wife's  evidence  is  competent.  The  prose- 
cutor's case  is  complete,  and  guilty  knowledge  on  the  part  of  the  accused 
is  inferred,  after  it  has  been  established  that  a  first  marriage  took  place, 
that  the  spouse  of  the  accused  is  still  alive,  and  that  a  second  marriage 
has  been  contracted.  The  onus  is  then  upon  the  panel  of  showing  either 
that  the  earlier  contract  has  been  dissolved,  or  that  there  were,  at  the 
date  of  the  second  marriage,  reasonable  grounds  for  such  a  belief. 

6.  Tribunal. — If  the  case  presents  no  serious  features,  the  Sheriti'  will 
dispose  of  it,  and,  it  may  be,  will  do  so  in  his  Summary  Court.  If  the 
circumstances  are  specially  reprehensible,  the  case  will  be  dealt  with  in  the 
Court  of  Justiciary. 

7.  Punishment. — As  bigamy  is  now  invariably  prosecuted  at  common 
law,  the  punishment  is  arl)itrary,  varying,  according  to  the  nature  of  the 
case,  from  line  or  imprisonment  to  penal  servitude  (llume,  i.  459 ;  Alison, 
i.  535 ;  Maedonald,  200  ;  Anderson,  Crim.  Law,  90). 

Law  of  England. — The  law  of  England  with  regard  to  the  crime  of 
bigamy,  lioth  as  to  its  constitution  and  the  rules  of  evidence  to  be  followed 
in  proving  it,  is  almost  identical  with  that  of  Scotland.  By  the  Act 
24  &  25  Vict.  c.  100,  s.  57,  it  is  a  felony  to  commit  bigamy,  whether  the 
second  marriage  shall  have  taken  place  in  England,  Ireland,  or  elsewhere. 
It  is  immaterial  that  the  second  marriage  is  within  the  prohibited  degrees  of 
artinity  {Reg.  v.  Allen,  L.  P.  1  C.  C.  B.  367).  The  punishment  of  bigamy  under 
the  Statute  is  penal  servitude,  not  exceeding  seven  years,  or  imprisonment, 
VOL.  n.  5 
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with  or  without  hard  labour,  for  not  more  than  two  years.  A  statutory 
presumptiou  of  death  was  introduced  into  the  law  of  England  by  9  Geo.  iv. 
c.  31,  s.  22,  which  provides  that  the  pains  of  bigamy  shall  not  extend  to 
any  person  whose  husband  or  wife  shall  have  been  continually  absent  for 
seven  years,  and  not  known  by  such  person  to  be  living.  This  Act  further 
provides  that  no  conviction  for  bigamy  is  competent  in  the  case  of  any 
person  wlio  at  the  time  of  the  second  marriage  shall  have  been  divorced 
from  the  bond  of  the  first  marriage,  or  in  the  case  of  any  person  whose 
former  marriage  sliall  have  been  declared  void  by  the  sentence  of  any 
Court  of  competent  jurisdiction.  In  England,  as  in  Scotland,  it  is  a  good 
defence  to  aver  and  prove  that  there  was  reasonable  ground  for  the 
presumption  that  the  s])ouse  of  the  first  marriage  was  dead,  and  this 
defence  is  valid  even  where  a  second  marriage  has  been  contracted  within 
seven  years  of  the  prior  one  {llcg.  v.  Tulson,  23  Q.  B.  D.  168;  Stephen's 
Com.,  12th  ed.,  iv.  80). 


Bill  :  Bill  for  Signet  Letters.— "A  bill  is  a  petition 
praying  for  letters  under  the  king's  signet  conceived  in  the  same  terms  " 
(Beveridge,  Bill  Chamber,  9).  In  other  words,  it  is  the  draft  of  the  letters 
desired  by  the  applicant  containing  the  royal  warrant  which  entitles  him 
to  proceed  to  enforce  his  rights.  According  to  early  })ractice,  it  was 
not  considered  desmible  that  the  subject  should  be  permitted  to  set  the 
machinery  of  the  law  in  motion  at  his  own  hand,  and  without  check  or 
control  ;  and  it  was  deemed  necessary  tliat  he  should  ;[)resent  an 
a})plication  to  the  Court  and  obtain  its  sanction  before  obtaining  the  royal 
authority,  evidenced  by  the  impressing  of  the  signet,  to  proceed  with 
certain  summonses,  letters  of  diligence,  and  letters  of  advocation  and 
suspension.  The  signet  letters  following  on  bills  bore  to  proceed  ex  deliher- 
ationc  Dominomm  Concilii ;  those  upon  decrees  w^ere  said  to  pass  iicr 
decreticm  Dominoruvi  Concilii.  The  bills  upon  which  summonses  aiid  most 
forms  of  letters  of  dihgence  proceeded  were  called  "  Plack  Bills,"  because 
of  the  fee  (plack  =  4  pennies  Scots,  or  one-third  of  a  penny  sterling)  which 
was  formerly  exigible  upon  them  by  the  Clerk  of  the  Bills.  They  very 
soon  came  to  pass  as  matter  of  course,  the  fiat  of  the  Bill  Chamber  Clerk, 
which  was  endorsed  upon  them,  being  the  warrant  to  the  Keeper  to  signet 
the  corresponding  letters.  It  was  only  in  cases  of  doubt  or  difficulty,  or 
when  the  lull  was  of  an  unusual  character,  that  it  was  or  is  necessary  for 
the  Clerk  to  lay  the  matter  before  the  Lord  Ordinary  (53  Geo.  iii.  c.  64,  s.  17). 

Bills  for  Summonses. — The  summonses  for  which  bills  were  required 
were  those  known  as  privileged.  These  were  divided,  according  to  Stair 
(iv.  3.  32),  into  three  classes :  (1)  those  which  had  no  customary  style, 
which  ought  to  be  preceded  by  a  1)111  "that  the  Lords  put  not  parties 
to  trouble  on  grounds  altogether  irrelevant";  (2)  those  in  which  the  king 
had  an  interest ;  and  (3)  all  summonses  in  regard  to  which  the  ordinary 
requisites  as  to  time  of  citation  and  order  of  procedure  were  craved  to 
be  modified  or  dispensed  with.  These  latter  constituted  hy  far  the  largest 
class  of  privileged  summonses :  and,  as  bills  came  to  pass  of  course,  almost 
every  summons  might  be  brought  within  the  privileged  class.  To  x)revent  this, 
the  actions  falling  within  tlie  privileged  category  were  from  time  to  time 
defined  by  Statute  and  Act  of  Sederunt.  In  other  cases  bills  were  unneces- 
sary, and  summonses  passed  the  sigm^t  as  of  course  (see  Walls'  Trs.,  1888, 
15  li  359).  The  necessity  for  a  Ijill  as  a  preliminary  to  any  summons  was 
abolished  by  the  Court  of  Session  Act,  1850  (13  &  14  Vict.  c.  36,  s.  18). 
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lillU  fur  LdLcrs  uj'  VilifjcMC. — Bills  were  also  required  as  prelimiiuiries 
to  most  forms  of  diligence,  whether  in  security  or  for  execution,  and 
whether  against  the  person  or  the  property  of  the  debtor.  But  the 
simpler  forms  of  proecchire  introduced  by  the  Personal  J)iligence  Act, 
1838  (1  &  1^  Vict.  c.  114),  have  for  the  most  part  superseded  the  bill  and 
letters.  The  old  forms  are  still  in  general  competent ;  but  as  the 
expense  of  adopthig  them  cannot  be  recovered  (beyond  the  expense  of 
extract)  in  cases  where  the  short  forms  are  competent  (s.  8),  they  are 
but  rarely  resorted  to  (see  Diligence).  It  is  still  necessary,  however,  to 
proceed  by  bill  and  letters  of  arrestment  or  inhibition  when  it  is  desired 
to  arrest  or  inhibit  upon  the  dependence  of  an  action,  and  the  will  of  the 
summons  contains  no  warrant  for  that  purpose  in  terms  of  the  Personal 
Diligence  Act,  1838,  s.  10,  and  the  Titles  to  Land  Consolidation  (Scotland) 
Act,  18G8,  ss.  155,  158,  or  even,  it  is  thought,  when  the  summons  does 
contain  warrant  to  arrest,  but  arrestment  has  not  been  timeously  executed, 
or  the  summons  has  not  been  timeously  called  in  terms  of  the  Personal 
Diligence  Act,  s.  17.  For  the  short  form  of  letters  of  inhiliition  now 
employed,  see  Titles  to  Land  Consolidation  (Scotland)  Act,  1808,  s.  150, 
Sched.  QQ.  Arrestment  on  the  dependence  may  be  loosed  upon  bill  and 
letters  either  of  special  or  general  loosing,  Init  the  usual  procedure  is  by 
petition  to  the  Court  before  which  the  cause  depends.  Inhiljition  used 
on  the  dependence  may  also  be  recalled  on  petition  (Consolidation  Act, 
s.  158).  Arrestment  in  execution  may  still  Ijc  loosed  upon  bill  and  letters. 
Arrestment  and  inhibition  in  security  of  a  debt  not  due,  upon  the  ground 
that  the  debtor  is  vcnjens  ad  inopiam,  or  putting  away  his  estate,  or  is 
in  mcditatione  fiujcv,  still  proceeds  on  bill  and  letters  {Symington,  1875, 
3  R.  205).  Arrestment  to  found  jurisdiction  in  the  Court  of  Session  may 
proceed  upon  a  precept  of  arrestment  obtained  in  the  Sherifi'  Court,  but 
the  usual  procedure  is  l)y  l)ill  and  letters.  Where  there  has  been  a 
change  of  the  creditor  before  a  decree  has  been  extracted  or  a  deed 
registered  for  execution,  or  where  some  subsidiary  document  forms  part 
of  the  ground  of  diligence,  it  is  necessary  to  proceed  by  bill  and  letters 
of  horning  in  the  old  form  if  the  debtor  is  to  be  charged  (see  Horning). 
The  forms  of  the  Personal  Diligence  Act  are  not  applicable  in  these  last- 
mentioned  cases.  Bills  are  also  still  required  for  letters  of  supplement 
if  these  are  desired  to  secure  the  attendance  in  the  Sheriif  Court  of  a 
witness  out  of  the  jurisdiction  (see  Letters  of  Supplement),  for  Letters  of 
Open  Doors  {q.v.),  for  letters  of  ejection,  which  are  necessary  when  decree 
of  removing  has  been  obtained  in  the  Court  of  Session,  and  the  tenant 
refuses  to  remove  voluntarily  (see  Ejection;  Removing),  and  for  letters  of 
publication  of  interdiction  (see  Interdiction).  All  of  these  applications 
are,  however,  now  rare,  having  been  superseded  by  modern  and  simpler 
equivalents. 

It  may  l)e  convenient,  however,  to  aj^pend  the  forms  used  for  bills 
and  letters  of  arrestment,  that  being  the  diligence  which  most  fre(|uenUy 
still  proceeds  in  this  form  {Juridical  Sli/lcs,  iii.  302-3).  They  are  applicable, 
mutatis  mutandis,  to  other  forms  of  diligence  : — 

BILL. 

My  Lords  of  Couxctl  and  Session,  unto  your  Loidsliips  InunMy  sliows  your 
servitor  A.,  complainer,  that  [here  narrate  verbatim  the  (jround  of  debt  or  other  warrant 
for  the  arreMwciif,  as  in  the  folluwimj  Letter!^,  chantjimj  only  '■'■the  Books  of  our  Council  and 
Session"  into  ")/oiir  Lordships'  Hooks,"  and '■'■  a  decree  of  tJie  Lords  thereof "  into  " a  decree 
of  your  Lordships,"  then  say — ]  as  tlif  said  bond  [or  liill,  registort-d  protest,  extract  decree, 
or  libelled  suiniuous,  as  the  case  may  be]  liurc  lo  .-iliow  will  testify  : 
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Herefore  the  coinplainer  beseeches  your  Lordships  for  letters  of  arrestment  at  liis 
instance  in  the  premises  in  iH)mmun  form  [if  warrant  to  arrest  i)i  the  luinds 
of  persons  furth  of  Scutland  is  icanted — add — containing  warrant  to  arrest  in 
the  hands  of  persoii^  furth  of  Scotland]. 

According  to  Justice,  etc. 


*o 


F.  Z.'s  Bill. 


The  bill  does  not  require  to  be  signed  l>y  the  writer  to  the  signet, 
except  in  the  case  of  bills  for  loosing  arrestments.  The  bill  is  presented 
in  the  Bill  Chamber  along  with  the  grounds  of  debt,  and  the  Bill  Chamber 
Clerk  writes  upon  it,  and  signs,  the  following  deliverance : — [Date]. — "  Fiat 
lit  pctitur:  Because  the  Lords  have  seen  the  [(/rounds  of  debt]."  The 
agent  then  prepares  the  letters,  which  may  be  in  the  following  terms 
{Juridical  Styles,  iii.  303)  : — 

Victoria,  by   tlie   grace   of   God  of   the    United    Kingdom   of   Great   Britain   and 
Ireland,  Queen,  Defender  of  the  Faith,  to  messengers-at-arms, 

our  sheriffs  in  that  part,  conjunctly  and  severally,  specially  constituted,  greeting. 
Whereas  it  is  humbly  .--liown  to  us  by  our  lovite  A.,  comjslainer,  that  he  by  his  bill, 
dated  ,  drawn  by  him  upon  and  accepted  by  i?.,  ordered  the  said  acceptor,  four 

months  after  date,  to  pay  to  him  or  order,  within  the  head  office  of  tlie  Bank  of  Scotland, 
Ediiiburgli,  the  sum  of  £  sterling  for  value  received,  \\hicli  liill  was  endorsed 

to  the  said  Bank  of  Scotland  by  the  complainer,  and  which  bill  and  contents,  and 
interest  thereon,  are  still  resting-owing  to  the  complainer  A.,  as  the  said  bill  shown 
to  the  Lords  of  our  Council  and  Session  has  testified  ;  and  the  said  B.,  knowing  that 
the  complainer  will  suit  all  manner  of  diligence  against  him  for  payment  of  the  said 
principal  sum  and  interest  thereof,  he  in  defraud  and  to  the  hurt  and  prejudice  intends,  as 
the  complainer  is  informed,  to  uplift,  assign,  and  dispose  of  his  whole  moveable  goods  and 
gear,  debts,  and  sums  of  money,  and  other  moveaVjle  effects  lielonging  to  him,  unless 
remeid  be  jjrovided  thereagainst  [Tlierefore  it  is  necessary  that  the  complainer  have 
these  our  letters,  authorising  arrestment  to  be  used  in  the  hands  of  every  person,  both 
within  Scotland  and  furth  thereof,  who  is  debtor  to  or  has  the  effects  of  the  said  B.  in  his 
possession,  as  is  alleged]  i. — Our  Will  is  herefore,  and  we  charge  you  that  on  sight  liereof 
ye  pass,  and  in  our  name  and  authority  lawfully  fence  and  arrest  all  and  sundry  the  said 
^.'s  readiest  moveable  goods,  gear,  debts,  and  sums  of  money,  and  other  moveable  effects 
whatsoever  belonging  or  addebted  to  him,  wherever  and  in  whose  hands  soever  [within 
Scotland]  the  same  can  be  found,  [and  also  that  ye  pass  to  the  office  of  the  Keeper  of 
the  Record  of  Edictal  Citations  at  Edinburgh,  in  terms  of  tlie  Statute  thereanent,  and 
there,  in  our  name  and  authority,  fence  and  arrest  all  and  sundry  goods  and  gear,  debts 
and  sums  of  money,  and  other  movetible  effects  belonging  or  addebted  to  the  said  B.,  in 
the  hands  of  any  person  or  persons  furth  of  Scotland]  ;  all  to  remain  under  sure  fence 
and  arrestment  at  the  complainer's  instance,  aye  and  until  sufficient  caution  be  found 
acted  in  tlie  Bof)ks  of  our  Council  and  Session  that  the  same  shall  be  made  forth- 
coming to  the  complainer,  as  accords  of  law. — According  to  justice,  because  the  Lords 
have  seen  the  principal  bill  above  mentioned,  as  ye  will  answer  to  us  thereupon  ;  wdiich 
to  do  we  commit  to  you  and  each  of  you  full  power  by  these  our  letters,  delivering  them 
by  you  duly  executed  and  endorsed  again  to  the  bearer. 

Given  under  our  signet  at  Edinbiirgli,  the  day  of  in  the  [ivords] 

year  of  our  reign,  18      [fujures']. 

Ex   DELIBERATIONE    DOMINORUM   CONCILII. 

The  bill  and  letters  are  tlien  taken  to  the  Signet  OlHce,  the  letters 
being  signeted  and  returned  to  the  agent,  and  the  Inll  being  retained. 
The  signet  letters  bear  the  date  of  the  deliverance  on  the  bill,  the  date 
of  signeting,  if  different,  being  marked  on  the  margin  by  the  Keeper  of 
the  Signet. 

Bills  in  Advocations  and  Siispcnsions. — Advocation  (q.v.)  of  the  judg- 
ments of  inferior  Courts  required  at  one  time  to  be  instituted  by  bill  and 
letters,  and  to  pass  through  the  Bill  Chamber ;  but  Ijy  a  series  of  Statutes, 
culminating  in  the  Court  of  Session  Act,  18G8,  ss.  64,  Go,  and  73,  advocation 

^  The  three  clauses  in  s(pi;u-e  brackets  will  bi;  inserted  when  warrant  to  arrest  furth 
of  Scotland  is  required. 
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was  aholislicd,  and  appeal  Kuljst-iluted  in  cases  where  advocation  was 
f()ini(!rly  ecjuipetent.  No  procfduie  now  takes  place  in  tiie  15ill  Chamber 
in  connection  with  such  appeals.  The  processes  of  suspension,  suspension 
and  interdict,  and  suspensi(jn  and  liberation,  were  also,  according  to  former 
practice,  instituted  by  bill,  followed  by  the  appi'opriate  letters.  l>ut  by 
1  &  2  Vict.  c.  86,  ss.  4,  5,  and  6,  procedure  by  note  was  substituted  for  the 
older  form,  and  the  bill  and  letters  were  superseded.  The  note,  however, 
still  originates  in  and  passes  through  the  ]>ill  Chandjer  (see  Suspension). 

[See  Mackay,  Pradicc,  i.  60-8;'.,  ,lA^/i/^«/,  "(-16 ;  Ueveridge  on  the  BUI 
ClKduhci^yasaiiii;  do.,  Funus  of  J^rocess,  167;  ivory,  Forms  of  I^rocess,  HO:  Stair, 
iv.  2.  12,  iv.  3.  o2,  iv.  40  ;  Jtirolical  Sfi/lcs,  iii.  271  et  scrj.]  See  liiLL  CiiAMi'.Kit ; 
Diligence;  Auuestment  ;  Ixiiiiution;  Hohning  ;  Poinding;  Ciiakge; 
Single  Bills. 


Bill  Chamber. — The  Bill  Chamber  is  that  department  of  the 
Supreme  Court  to  which  is  committed  for  the  most  part  the  exercise  of  its 
summary  and  preventive  jurisdiction.  As  originally  constituted,  its  main 
function  was  the  passing  or  refusing  the  bills  formerly  necessary  as  the 
warrant  for  certain  kinds  of  summonses  and  most  forms  of  diligence,  but, 
owing  to  the  abolition  of  bills  as  preliminaries  to  any  summons,  and  to  the 
introduction  of  simplified  forms  of  diligence,  the  exercise  of  this  jurisdic- 
tion has  been  greatly  curtailed  (see  Bill).  In  modern  practice,  its  functions 
consist  (1)  in  exercising  its  original  jurisdiction  as  a  separate  Court;  (2)  in 
disposing  of  certain  matters  delegated  to  it  by  Statute,  when  it  acts  as  a 
branch  of  the  Court  of  Session  ;  and  (3)  in  acting  as  the  Vacation  Chamber 
of  tiie  Court  of  Session. 

I.  73 /LL  Chamber  as  a  Sep  a  rate  Court. — In  this  branch  of  its 
jurisdiction  the  Bill  Chamber  is  coeval  with  the  institution  of  the  Court 
of  Session.  The  chief  business  then  and  for  long  thereafter  conducted  in 
it  consisted,  as  already  mentioned,  in  the  disposal  of  bills  for  summonses 
and  diligences.  These  in  process  of  time  Cfime  to  pass  as  of  course,  the 
necessary  flat  or  warrant  being  endorsed  upon  them  and  signed  by  the 
Clerk  of  the  Bills.  Application  was  made  to  the  Lord  Ordinary  only  in 
cases  of  doubt  or  difficulty  (53  Geo.  in.  c.  64,  s.  17).  The  same  course 
is  still  followed  when  bills  are  resorted  to  as  the  foundation  of  diligence, 
\\\%  jxat  lit  'petit ur  being  endorsed  upon  them  by  the  Clerk  without  the  inter- 
vention of  the  Lord  Ordinary  (see  Bill).  Even  when  the  short  forms 
introduced  by  the  Personal  Diligence  Act,  1838,  are  employed,  application 
nuist  still  be  made  in  tlie  Bill  Chaml)erwhen  warrant  to  imprison  is  desired 
(s.  G),  or  where  execution  is  to  proceed  at  the  instance  of  a  person  acquiring 
right  to  the  extract  (s.  7).  Tlu;  lUll  Chamljcr  also  acts  as  a  separate  CV)urt 
in  exercising  in  the  first  instance  the  preventive  jurisdiction  of  the  Court 
by  means  of  suspension,  suspension  and  liberation,  and  suspension  and 
interdict.  These  forms  of  process  were  originally  instituted  by  bill,  but  by 
1  &  2  Vict.  c.  86,  ss.  4,  5,  and  6,  procedure  by  note  was  substituted  for  the 
older  form.  The  notes,  however,  still  pass  through  the  Bill  Chamber,  and 
the  Lord  Ordinary  on  the  Bills  may  sist  execution,  or  order  interim  libera- 
tion or  interim  interdict,  as  the  case  may  be,  pending  the  final  decision  of  the 
cause  in  the  Court  of  Session.  In  such  cases  the  cliarger  or  respondent  has 
an  opportunity  of  appearing  in  the  Bill  Chamber  and  discussing  the  com- 
petency and  the  relevancy  of  the  application,  and  it  is  only  when  these 
are  admitted  or  established  by  argument  that  the  note  is  allowed  to  pass 
into   the   Court   of  Session.     The  case   then   becomes  for  all   purposes  an 
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action  depcudiiig  in  the  Court  ul  Session.  When  the  Lord  Ordinary  on  tlie 
Bills  passes  a  note,  he  may  in  his  discretion  grant  or  refuse  the  interim 
remedy  sought,  and  lie  may  order  sueh  caution  or  ctinsignatlon  as  the  justice 
of  the  case  may  require.    [See  SusrENSiON.] 

IL  Special  Statutory  /ca'/sd/ct/ox. — The  adxantaiio  of  havinii;  a 
department  of  the  Court  available  at  all  times  throughout  the  year  for 
urgent  business,  has  led  the  Legislature  to  devolve  upon  the  ]U11  Chamber 
the  jurisdiction  of  the  Court  of  Session  in  regard  to  various  matters  in 
which  despatch  is  desiral)le.  The  most  important  illustration  of  this 
devolution  is  the  jurisdiction  conferred  upon  the  Lord  Ordinary  on  the 
Bills  under  the  Bankruptcy  Acts.  He  may  award  or  refuse  or  recall  seques- 
tration, review  the  deliverances  of  the  trustee,  remove  or  dismiss  him,  and 
he  may  be  a])pealed  to  by  the  ])ankrupt,  the  trustee,  or  the  creditors  in 
regard  to  numerous  incidental  matters  arising  in  the  course  of  a  seques- 
tration. His  judgments,  where  review  is  not  expressly  excluded,  are 
subject  to  the  review  of  the  Inner  House  (see  Bankkuptcy  ;  Sequestea- 
tion).  Orders  of  Court  in  bankruptcy  proceedings  in  England  or  Ireland 
may  be  enforced  in  Scotland,  on  being  registered  in  the  Bill  Chandjcr  (A.  S. 
21  June  188;5).  Among  the  other  miscellaneous  business  which  is  by 
Statute  thus  appropriated  to  the  Lord  Ordinary  on  the  Bills,  may  be  men- 
tioned sunnnary  applications  connected  with  Admiralty  causes  (11  Geo.  iv. 
and  1  Will.  iv.  c.  69,  s.  21) ;  appeals  against  entries  in  the  valuation 
roll  by  the  Assessor  of  Railways  and  Canals  (17  &  18  Vict.  c.  91,  s.  25)  ; 
appeals  against  determinations  of  the  Commissioners  of  Supply  on  claims 
to  be  put  on  the  Commission  (19  &  20  Vict.  c.  93,  s.  6).  Applications 
to  register  English  or  Irish  judgments  under  the  Judgments  Extension 
Act,  18G8,  when  more  than  twelve  months  have  elapsed  since  their  date 
(s.  2).  By  the  Clerks  of  Session  Begulation  Act,  1889,  s.  o,  all  summary 
petitions  and  applications  which,  under  the  Distribution  of  Business  Act, 
1857,  are  appropriated  to  the  Junior  Lord  Ordinary,  are  directed  to  be 
presented  and  disposed  of  in  the  Bill  Chamber,  and  the  processes  are 
entrusted  to  the  custody  of  the  Clerk  of  the  Bills.  But  these  applications 
are  still  disposed  of  during  session  by  the  judge  in  his  capacity  of  Junior 
Lord  Ordinary,  not  as  Lord  Ordinary  officiating  on  the  lUlIs.  It  is  only 
the  machinery  of  the  Bill  Chamber  office  that  is  used  for  the  reception  and 
preservation  of  the  processes.  Such  ax)plications  ought  accordingly  to  be 
marked  Ijoth  Junior  Lord  Ordinary  and  Bill  Chand)er. 

III.  Bill  Chamber  as  Vacatiox  Court.— T\\q,  15111  Chamber  as  the 
Vacation  Court  is  also  almost  coeval  with  the  institution  of  the  Court  of 
Session.  An  Act  of  Sederunt  passed  upon  31  July  15.")2,  at  the  end  of  the 
first  session,  provides  :  "  It  is  devisit  and  ordainit  anentis  the  ordouring  of 
justice  and  ministratioun  thereof,  now  in  this  feriate  tyme  of  harvest,  in  sic 
matteris  as  requiris  no  tabilling,  that  the  Lordis  of  the  Sessioun,  as  mony 
as  sail  happen  to  remanc  in  this  toune  for  the  said  tyme,  sail  sit  and 
minister  justice  quhen  sic  materis  cumes  as  requiris  hasty  acceleratioun 
and  expeditioun  ;  and  all  the  Lordis  now  present  lies  given  and  grantit 
their  power  to  thaiiii  that  sail  liappen  to  remane,  as  saide  is,  and  sail 
appreve  the  samin  as  thai  war  present."  The  duty  in  vacation  is  now 
taken  by  all  the  judges  of  the  Coiu't  in  turn,  tlie  Lord  Justice-Ceneral,  the 
Lord  Justice-Clerk,  and  such  (jf  the  judgcjs  as  were  Lords  Connnissioners  of 
Justiciary  on  16  September  LS87,  being  exempted  (53  Geo.  in.  c.  64,  s.  2; 
50  &  51  Vict.  c.  35,  s.  44).  The  jtcriod  of  duty  is  generally  a  fortnight, 
but  is  matter  of  arrangement  among  the  judges  themselves.  The  Lord 
Ordinary  on  the  Bills  in  vacation  represents  the  Court  of  Session  in  all 
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business  that  may  then  be  competently  conducted  (L.  Westbury  in 
WhitelLcad  &  Morton,  LSGl,  4  ]\Iacq.  294).  He  may  perform  the  proper 
Hill  Chamber  work  referred  to  under  heads  I.  and  II.  in  vacation  as 
well  as  in  session.  ]>ut  in  r('ji;ard  to  p)'o])('i-  Court  of  Session  work  his 
jiiiiscHction  d(!pends  partly  iipnn  custom  and  partly  upon  Statute.  \jy 
long-established  practice  he  may  deal  with  certain  well-defined  classes  of 
petitions,  such  as  for  appointment  of  interim  ofiicers,  where  the  public  interest 
would  sutler  if  the  vaeancy  were  not  speedily  filled  up  (Beveridge,  Forma 
of  J'rocrss,  i.  228) ;  and  he  may  also  act  in  cases  where  the  Court  has,  before 
the  end  of  the  session,  delegated  to  him  the  exercise  of  its  nohilc  ojfidum  in 
proceedings  re([uiring  despatch  {Greig,  1806,  4  M.  1103).  His  statutory 
jurisdiction  in  vacation  is  varied  and  extensive.  He  may  grant  commission 
and  diligence  to  take  evidence  to  lie  in  rctcntis,  dispose  of  petitions  for  recall 
of  arrestment  and  inhibition,  petitions  for  apjjointment  of  oversman  under 
th(!  Companies  Clauses  Act  and  the  Lands  Clauses  Act,  applications  under 
the  Pupils  Protection  and  Entail  Acts,  applications  connected  with  the 
a[)pointiuent  and  discharge  of  factors  loco  tu/oris,  curators  bonis,  and  judicial 
factors,  and  the  granting  of  special  powers  to  these  ollicers,  petitions  under 
the  Conjugal  llights  Amendment  Act,  the  Trusts  Acts,  and  the  Presumption  of 
Life  Limitation  Act.  (For  a  full  list  of  these  Statutes,  see  Mackay,  Afanual, 
14.)  In  jury  causes,  the  Lord  Ordinary  on  the  P)ills  may  dispose  during 
vacation  of  necessary  motions  when  the  judge  who  is  to  try  the  cause  is 
absent  (A.  S.  16  Feb.  1841,  s.  21).  He  also  sits  in  the  Court  of  Session  on  the 
fifth  lawful  day  after  each  box-day,  for  the  purpose  of  granting  or  recalling 
decrei's  in  absence,  hearing  and  disposing  of  motions  in  reference  to  the 
preparation  of  the  record,  or  for  granting  commission  and  diligence  for  the 
recovery  of  writings,  or  to  take  evidence  to  lie  in  rctcntis,  or  for  any  other 
purpose  which  the  Court  may  specify  by  Act  of  Sederunt  (31  &  32  Vict, 
c.  100,  s.  93).  A  roll  of  undefended  causes  and  motions  competent  under 
this  section  is  taken  up  by  the  Clerk  of  the  Lord  Ordinary  on  the  Bills  on 
the  third  lawful  day  following  each  box-day  {i.e.,  according  to  present 
practice,  on  the  Monday  following  the  box-week),  between  eleven  and  twelve 
o'clock,  and  is  printed  and  published  on  that  dav  as  the  roll  for  the  ensu- 
ing Weilnesday  (A.  S.  14  Oct.  1868,  s.  13).  When  the  Lord  Ordinary  on 
the  Bills  is  discharging  proper  Court  of  Session  work  during  vacation,  he  is 
attended  by  the  Clerk  of  the  Court  in  which  the  process  depends. 

At  the  institution  of  this  Court,  and  for  some  time  thereafter,  bills 
came  during  session  before  the  whole  judges  assembled ;  but  at  least  as 
early  as  1610  the  duty  of  disposing  of  them  was  delegated  to  certain  of 
their  number,  and  after  1649  to  a  single  judge,  the  Lords  Ordinary  taking 
the  duty  in  rotation.  (For  the  history  of  this,  see  Beveridge,  Bill  Cliamhcr, 
p.  4.)  But  by  53  Geo.  iii.  c.  64,  s.  2,  it  was  provided  that  the  Junior,  or 
last  appointed  Lord  Ordinary,  should,  in  time  of  session,  olficiate  exclusively 
as  Lord  Ordinary  on  tlie  I^ills,  and  perform  the  whole  business  of  the  Bill 
Chand)er,  and  he  still  does  so.  Any  temporary  or  casual  vacancy  may  be 
supplied  by  the  Lord  President,  under  the  powers  conferred  on  him  by  the 
Court  of  Session  Act,  1868,  s.  12.  Should  a  vacancy  occur  during  session, 
at  a  time  when  the  Court  is  not  actually  sitting,  any  one  of  the  Lords 
Ordinary  may  act  as  Lord  Ordinary  on  the  Bills,  on  a  due  statement  by  the 
Clerk  of  the  Bills  of  the  urgency  of  the  case  (1  &  2  Geo.  iv.  c.  38,  s.  4). 
The  Divisions  of  the  Inner  House  act  as  Bill  Chamber  judges  in  reclaim- 
ing n(ttes  from,  or  on  reports  by,  the  Lord  Ordinary  on  the  Bills  in  proper 
liill  Cliamber  causes.  In  suspensions,  they  simply  decide  whether  and  upon 
what  terms  the  note  shall  pass  into  the  Court  of  Session,  and  their  judg- 
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raeuts  passing  or  refusing  to  pass  the  notes  are  appealable  to  the  House  of 
Lords  (see  Appeal  to  House  of  Lords).  Expenses  are  not  given  in  the 
Bill  Chamber,  except  when  the  note  is  refused ;  if  it  is  passed,  they  are 
left  to  be  dealt  with  after  the  issue  of  the  cause  in  the  Court  of  Session 
(see  Expenses  :  Suspension). 

The  Bill  Chamber  office,  which  is  situated  in  the  New  Ptegister  House, 
is  open  all  the  year  round,  in  vacation  as  well  as  in  session.  In  session  the 
hours  are  from  ten  to  twelve  and  from  two  to  four ;  in  vacation,  from  ten 
to  twelve  and  from  two  to  three.  On  Saturday  the  office  is  not  open  in  the 
afternoon.  Applications  are  laid  before  the  judge  immediately  after  they 
are  lodged  at  the  office,  in  cases  where  an  immediate  order  is  desired ;  and 
if  the  matter  is  very  urgent,  papers  may  be  taken  to  the  clerk's  house,  and 
be  bv  him  laid  before  the  judge  at  any  time. 

[See  Mackay,  Frad.  i.  59  et  seq.,  364  ;  Manual,  5  et  scq.,  423  ;  Coldstream, 
Procedure,  158,  200  ;  Beveridge,  Bill  Chamber:  Forms  of  Frocess,  163,  228; 
Ivory,  Forms  of  Frocess,  81 ;  Shand's  Fractice,  71,  444.] 

Bill  of  Advocation.— See  Advocation. 

Bill  of  Exceptions.— When,  in  the  course  of  the  trial  by  jury 
of  a  civil  cause,  it  is  considered  by  either  party  that  the  judge  gives  an 
erroneous  ruling  in  regard  to  the  admission  or  rejection  of  evidence,  or  lays 
down  erroneous  law  to  the  jury  for  their  guidance,  the  counsel  for  the  party 
against  whom  the  ruling  or  direction  is  given  may  except,  i.e.  object  to  the 
ruling  or  direction,  he  being  bound  at  the  same  time  to  specify  that  which 
he  maintains  ought  to  be  given.  The  bill  of  exceptions,  which  is  afterwards 
prepared  in  order  to  obtain  the  determination  of  the  court  of  review  upon 
the  matter,  contains  a  record  of  the  ol)jection  and  of  the  procedure  which 
followed  upon  it  at  the  trial.  The  rules  of  practice  with  regard  to  bills _  of 
exceptions  are  to  a  large  extent  statutory.  By  55  Geo.  III.  c.  42,  which 
introduced  the  modern  form  of  jury  trial  in  civil  causes  into  Scotland,  it  is 

provided  (s.  7) : — 

"  It  shall  be  competent  to  the  counsel  for  any  party  at  the  trial  of 
any  issue  or  issues,  to  except  to  the  opinion  and  direction  of  the  judge 
or  judges  before  whom  the  same  shall  be  tried,  either  as  to  the  com- 
petency of  witnesses,  the  admissibility  of  evidence,  or  other  matter  of  law 
arising  at  the  trial ;  and  on  such  excei)tion  being  taken,  tlie  same  shall  be 
put  in  writing  by  the  counsel  for  the  party  objecting,  and  signed  by  the 
judge  or  judges  ;  but  notwithstanding  such  exception,  the  trial  shall  proceed, 
and  the  jury  shall  give  a  verdict  therein  for  the  pursuer  or  defender,  and 
assess  damages  when  necessary :  and  after  the  trial  of  every  such  issue  or 
issues,  the  judge  who  presided  sliall  forthwith  present  the  said  exception, 
with  the  order  or  interlocutor  directing  sucli  issue  or  issues,  and  a  copy  of 
the  verdict  of  the  jury  indorsed  thereon,  to  the  Division  ])y  which  the  said 
issue  or  issues  were  directed :  which  Division  shall  thereupon  order  the  said 
exception  to  be  heard  in  presence  on  or  before  the  fourth  sederunt  day 
thereafter:  and  in  case  the  said  Division  shall  allow  the  said  exception, 
they  shall  direct  another  jury  to  be  summoned  for  the  trial  of  the  said 
issue  or  issues,  or  if  the  exception  shall  be  disallowed,  the  verdict  shall  be 
final  and  conclusive." 

By  the  A.  S.,  16  Feb,  1841,  s.  32,  it  is  provided  :— 

"  Where  the  counsel  for  either  party  shall  except  to  points  of  law  laid 
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(luwii  liy  the  presiding  judge  in  the  course  of  a,  trial,  or  in  liis  charge  to  the 
jury,  the  counsel  tendering  such  exception  shall  deliver  in  a  note  tliereof  to 
the  judge  at  the  time  the  exception  is  taken  ;  and  the  same,  if  it  shall  state 
currcetly  what  was  decided  or  directed,  or  omitted  by  the  judge  to  be 
directed,  shall  be  certified  I»y  the  judge  at  the  time,  by  subscribing  his 
name  to  such  note;  and  a  note  of  all  such  exceptions  taken  in  the  course 
of  the  trial,  or  to  the  charge  of  tlie  judge,  shall  be  finally  settled  and  certi- 
fied as  aforesaid  bef(jre  the  juiy  is  enclosed  to  consider  their  verdict";  and 
by  tlie  Court  of  Session  Act,  18G8,  s.  'A4,  it  is  jjrovided  that,  "  when  an 
exception  is  taken  in  tlu;  course  of  a  jury  trial,  a  n<jte  tliereof  shall  be  taken 
l)y  the  judge,  or,  il  ]\i'.  shall  so  direct,  (jr  the  ])arty  excepting  shall  think 
jiroper,  a  note  thereof  sliall  be  written  out  and  signed  by  such  Jiarty  or  his 
coiiusel,  and  also  by  tlie  judge  at  the  time;  and  such  exce])tion  maybe 
made  the  ground  of  an  application  to  set  aside  the  verdict,  either  by  motion 
for  a  new  trial,  or  by  bill  of  exceptions." 

"With  regard  to  the  form  of  the  bill,  the  same  Statute  provides  (s.  35) : — 
"The  bill  of  exceptions  (which  may  be  subsequently  ]ire])ared,  and  of 
which  notice  shall  be  given  as  in  the  case  of  a  motion  for  a  new  trial)  shall 
consist  of  a  distinct  statement  of  the  exception  or  exceptions  so  noted,  with 
such  a  statement  of  the  circumstances  in  which  the  exception  or  exceptions 
were  taken  (including,  if  necessary,  a  statement  of  the  purport  of  the 
evidence,  or  extracts  therefrom,  so  far  as  bearing  upon  such  exception  or 
exceptions,  but  without  any  argument),  as,  along  with  the  record  in  the 
cause,  may  enable  the  Court  to  judge  of  such  exception  or  exceptions;  and, 
unless  the  party  excepting  shall  choose,  or  the  judge  at  the  trial,  or  the 
Court  at  the  discussion  of  the  l)in,  shall  so  direct,  it  shall  l)e  unnecessary  to 
print  or  submit  to  the  Court  the  notes  of  evidence  or  the  documentary 
evidence  adduced  at  the  trial ;  and  when  such  notes  and  documents  are 
submitted  to  the  Court,  they  shall  form  no  part  of  the  l)ill  of  exceptions; 
and  in  discussing  a  bill  of  exceptions,  it  sliall  be  competent  for  either  party 
to  refer  to  the  record,  and  to  every  document  produced  and  put  in  evidence 
at  the  trial,  and  the  notes  of  evidence  at  the  trial  may  be  produced  and 
founded  on  at  any  time." 

The  bill  is  signed  by  the  presiding  judge,  and  may  be  signed  by  him 
although  he  has  resigned  office  {Smit/i,  LSoo,  13  S.  323),  or  by  another  judge 
for  him,  on  remit  from  the  Court,  if  he  has  died  (Shepherd,  18G9,  8  M.  31).  It 
is  generally  prepared,  or  at  least  revised,  by  counsel. — [For  a  good  form,  see 
Harrison,  1872,  2  E.  857.  See  also  Macfarlane's  Jury  Practice,  352 ;  Juri- 
dical Styles,  iii.  840.]  The  bill  must  state  both  the  ruling  or  direction 
complained  of,  and  that  which  the  complainer  maintains  ought  to  have  been 
given  {Balrd,  1856,  18  1).  734:  Kyle  &  Cool;  1859,  :5  :\lacq.  Gil).  The 
exception  must  be  to  the  lau-  laid  down  by  the  judge.  That  includes  his 
rulings  as  to  the  competency  of  evidence,  the  admissibility  of  witnesses,  the 
sutliciency  of  the  pursuer's  evidence  to  entitle  him  to  have  his  case  sub- 
mitted to  the  jury  (Uihson,  1895,  22  E.  491),  and  his  directions  in  point  of 
law  in  charging  the  jury.  ]\latter  of  fact  cannot  be  made  the  subject  of 
exception.  If  in  the  course  of  his  charge  the  judge  makes  a  misstatement 
of  fact,  it  is  the  duty  of  counsel  to  call  his  attention  to  it  at  the  time,  and 
have  it  corrected  by  reference  to  the  notes  or  otherwise.  Nor  can  exception 
be  taken  to  matters  which  are  within  the  discretion  of  the  judge,  e.y.  the 
admission  of  evidence  in  replication  (Hankinc,  1873, 1  E.  225).  If,  however, 
that  discretion  is  used  unjustly  or  oppressively,  or  so  as  to  produce  a  gross 
miscarriage  of  justice,  the  court  of  review  may  grant  the  remedy  of  a  new 
trial  {Juoi/iine,  stijrra).     The  exception  ouglit,  as  the  Statute  provides,  to  be 
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taken  at  the  time  when  the  ruling  or  direction  complained  of  is  given 
{M'Glclland,  1S4l\  4  1).  646  ;  Duhbie,  1861,  23  D.  1139);  nevertheless,  under 
the  general  power  which  the  Court  has  to  order  a  new  trial  on  any  ground 
"  essential  to  the  justice  of  the  case  "  (55  Geo.  iir.  c.  42,  s.  G),  this  remedy 
may  be  given  under  special  circumstances  althougli  the  exception  was  not 
properly  taken  {Woods,  1886,  13  11.  1118).  So  far  as  not  validly  excepted 
to,  the  law  laiil  down  by  the  jvulge  will  be  assumed  to  be  the  whole  law 
applicable  to  the  case,  and  to  be  given  with  the  proper  qualifications, 
liefusal  to  give  a  proper  and  necessary  direction  is  a  good  ground  of  excep- 
tion, but  parties  are  not  entitled  at  the  close  of  a  judge's  charge  to  call 
upon  him  to  give  additional  directions  in  point  of  law  in  the  form  of 
abstract  propositions  (//c////,  1865,  3  M.  1018);  nor,  wlu^n  he  puts  specific 
questions  to  the  jury  which  exhaust  the  case,  is  he  bound  to  put  to  them  in 
addition  the  general  (luestion  of  liabdity  (Wilson,  1889,  17  R.  62).  In  the 
court  of  review  tlio  tlirection  will  be  construed  as  a  whole,  and  not  as  a 
series  of  isolated  propositions  whicli,  if  detached  from  their  context,  may  be 
quite  misleading  (Ti/tler,  1823,  3  I\Iur.  250). 

With  regard  to  exceptions  founded  upon  the  undue  admission  or 
rejection  of  evidence,  it  is  provided  Ijy  13  &  14  Vict.  c.  36,  s.  45 : — 

"  A  bill  of  exceptions  shall  not  be  allowed  in  any  cause  before  the  Court 
of  Session  upon  the  ground  of  the  undue  admission  of  evidence,  if,  in  the 
opinion  of  the  Court^  the  exclusion  of  sucli  evidence  could  not  have  led  to 
a  different  verdict  than  that  actually  pronounced,  and  it  shall  not  be 
imperative  on  the  Court  to  sustain  a  bill  of  exceptions,  on  the  ground  of 
the  undue  rejection  of  documentary  evidence,  when  it  shall  appear  from  the 
documents  themselves  that  they  ought  not  to  have  affected  the  result  at 
which  the  jury  by  their  verdict  have  arrived."  (See  Cameron,  1850,  13  D. 
412.) 

Procedure.— The  A.  S.,  16  Feb.  1841,  s.  38,  provides  :— 

"  It  shall  not  be  competent  to  proceed  to  any  bill  of  exceptions,  unless 
such  bill  shall  be  lodged  within  six  days  after  the  commencement  of  the 
next  session,  or  of  the  meeting  of  the  Court  after  the  Christmas  recess,  if 
the  cause  has  been  tried  after  the  end  of  the  session,  at  the  sittings  in 
March  or  July,  or  during  the  Christmas  recess,  or  upon  circuit ;  or  within 
ten  days,  if  the  case  has  been  tried  during  the  session,  or  immediately 
before  the  sitting  down  of  the  session,  or  if  the  exception  has  been  taken 
on  a  motion  for  a  new  trial,  except  leave  has  been  obtained  from  the  Court 
to  prolong  the  period  for  presenting  the  bill :  And  if  the  party  shall  have 
both  lodged  a  bill  of  exceptions  and  given  notice  of  a  motion  for  a  new 
trial  in  the  same  cause,  the  Court  shall  have  both  before  them  at  the  dis- 
cussion on  the  bill  of  exceptions,  so  that  both  may  be  disposed  of  at  the 
same  time,  if  that  shall  be  deemed  expedient  or  necessary." 

The  bill  is  printed,  lodged,  and  boxed  to  the  Division  of  the  Court  to 
which  tlie  case  belongs,  and  is  sent  to  the  summar  roll  for  discussion 
(s.  38). 

"  When  a  motion  for  a  ncnv  trial  or  Ijill  of  exceptions  comes  before  one 
of  the  Divisions  of  the  Court,  if  the  judge  wlio  tried  tlie  cause  is  not  one  of 
the  judges  of  the  Division,  such  .judge  sliall  be  called  in  to  hear  the  motion 
or  bill,  as  tlie  case  may  be; ;  and  wiuni  the  cause;  is  advised,  such  judge  shall 
give  his  judgment  with  the  otbci' judges,  and  the  decision  shall  be  in  con- 
formity with  the  opinion  of  the  majority  of  tlie  judges  present"  (Court  of 
Session  Act,  1868,  s.  58).  "No  verdict  of  a  jury  shall  be;  dischargcnl  or  set 
aside  u])on  a  motion  for  a  new  trial,  unless  in  conformity  with  the  opinion 
of  a  majority  of  the  judges  of  the  Division,  and  in  case  of  equal  division 
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jn(li!,iii(!iit  sliiill  lie  oivi'ii  ill  conformity  witli  the  verdict;  but  this  provision 
tshiiU  lint  Hpitly  to  heurin<^.s  iipim  liills  (if  (;xcepti(»iis"  (s.  Gl).  As  to  the 
interpretation  <il'  (he  words  "t'(|ii;il  division,"  see  Birh:!,  189.".,  liO  K.  874. 

The  jiidii,ni»'nL  of  I  lie  JJivisioii  idl()\viii<^  or  refusing  u  hill  of  exceptions 
is  iippealiihle  to  the  J  louse  of  Lcjrds  (see  Ai'PEAL  TO  HousK  OF  LoKDS). 
See  Jury  Tuial;  New  Tiual. 

[See  Miickuy,  iV«6•^tce,  ii.  70;  Maniud , 'MjI  ;  Muciiuhiiw,  Jw']/ Practice, 

2;U),  271.] 


Bills  of   Exchange. — The  ()ri<,dn  of  bills  of  exchange,  which  are 

])('!  Ii.ips  tliiMuost  familiar  and  iiiijiortant  of  all  our  instrunuints  of  commerce, 
is,  like  many  other  inventions  in  daily  use,  iiivoKcd  in  obscurity.  Mont- 
es([iiieu  {IJ Esprit  des  Luis,  liv.  x\i.  c.  20,  ami  note)  and  (others  wIkj  have 
followed  him  attribute  the  origin  of  bills  to  those  in  whose  hands  they  are 
still  the  most  formidalilc  of  nioiietary  symbols — the  Jews,  as  a  method 
adoi)tcd  by  them  for  reccneriiig  their  ellects  which  they  had  left  Ixdiind 
when  drivc^n  from  France  by  I'hilip  ii.,  and  again  by  Philip  v.  Others  of 
no  less  authority  assert  that  l)ills  were  first  introduced  liy  the  Florentines 
in  the  twelfth,  and  l)y  the  Venetians  about  the  thirteenth,  century.  Who- 
ever many  have  had  the  lionour  of  introducing  bills  of  exchange,  there 
seems  to  be  no  doubt  of  this,  that  they  originated  from  the  necessities  of 
foreign  trade,  and  the  dilliculty  of  transmitting  coin  from  one  country  to 
another.  With  tlir  dcNclopment  of  commerce,  the  use  of  these  most  con- 
venient instruments  of  commercial  tratlic  naturally  increased  ;  and  while  at 
first  their  use  was  confined  entirely  to  bills  between  merchants  in  this 
country  and  foreigners,  it  was  afterwards  extended  to  domestic  bills  between 
traders,  and  finally  to  bills  of  all  persons,  whether  traders  or  not. 

There  is  no  precise  record  when  bills  were  first  introduced  into  Scotland, 
but  it  is  clear  they  must  have  been  in  use  for  some  time  prior  to  1681.  In 
that  year  the  Act  of  the  Third  Parliament  of  Charles  ii.  chap.  xx.  was 
passed,  providing  for  summary  diligence  upon  foreign  liills  "  for  the  whole 
sums  contained  in  the  bills  as  well  exchange  as  prhicipal  in  forme  as  efieirs 
sicklike  and  in  the  same  manner  as  upon  registrat  bonds  or  decreets  of 
registration  proceeding  upon  consent  of  parties."  The  provisions  of  this 
Act  were  extended  in  IGOG  to  inland  bills  by  an  Act  of  the  First  l*arliament 
of  King  William,  chap,  xxxvi. 

The  law  relating  to  bills  of  exchange,  cheques,  and  promissory  notes  is 
now  mainly  regulated  by  the  Bills  of  Exchange  Act,  1882  (45  &  4G  Vict.  c. 
Gl),  which  also  repeals  and  re-enacts,  with  certain  modifications,  the 
provisions  of  the  various  Statutes  relating  to  these  documents.  Although 
the  title  of  the  Act  is  "  An  Act  to  codify  the  Law  relating  to  Bills  of 
Exchange,  Cheques,  and  Promissory  Notes,"  it  must  not  be  assumed  that  the 
Act  is  merely  a  code  of  the  law  existing  at  the  time  of  its  passing.  It  was 
intended  to  alter,  ami  did  alter,  the  law  in  various  respects.  A  single  instance 
may  liere  be  noticed.  Prior  to  the  Act,  a  bill  could  not  be  made  payable  in 
the  alternative  to  one  of  two  or  some  of  several  payees  {'Ikomson,  18G7, 
5  M.  .'544).  Now,  this  may  be  done  (s.  7  (2)).  While  certain  changes 
have  been  made,  the  Act  ex])ressly  provides  (s.  97  (2))  that  the  rules  of 
the  common  law,  inchuling  the  law  merchant,  save  in  so  far  as  they  are 
inconsistent  with  the  express  provisions  of  the  Act,  continue  in  force,  and 
receive  ellcct  in  the  determination  of  questions  all'ecting  these  documents. 
Tiie  "law  merchant"  is  sim])ly  the  usages  of  merchants  and  traders  in  the 
dilt'erent  departments  of  commerce  ratitieil  by  the  di'cisiuns  of  courts   of 
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law,  which,  upon  such  usaf:jGS  being  proved  before  them,  have  adopted  them 
as  settled  law.  witii  a  view  to  the  interests  of  trade  and  the  public 
convenience.  The  "  law  merchant "  is  not  a  fixed  body  of  law,  but  is 
capable  of  being  expanded  and  enlarged  so  as  to  meet  the  wants  and 
requh-ements  of  trade  in  the  Aarying  circumstances  of  commerce.  "  When 
a  general  usage  has  been  judicially  ascertained  and  established,"  said  Lord 
Campbell  in  Brandao  (12  CI.  &  E.  at  p.  805),  "it  becomes  a  part  of  the 
law  merchant  which  courts  of  justice  are  bound  to  know  and  recognise." 

In  determining  (piestions  regarding  bills,  tlie  language  of  the  Statute 
must  receive  its  natural  nu'auing,  uninihuaiced  l)y  any  consideration  derived 
from  the  previous  state  of  the  law.  Except  in  the  cases  where  special 
provision  is  made  that  the  law  existing  at  tlie  time  of  the  passing  of  the 
Act  is  to  continue,  an  appeal  to  earlier  decisions  can  only  be  justified  on 
some  special  ground.  The  Stamp  Act  and  some  minor  enactments  are 
declared  not  to  be  affected  l)y  the  Act  (s.  97  (3)),  and  the  law  relating  to 
summary  diligence,  prescription,  and  bankruptcy  is  not  interfered  with. 

It  is  proposed  to  consider  the  Act,  so  far  as  relating  to  bills,  in  the 
under-mentioned  order,  the  numbers  in  black  type  in  the  text  referring  to 
the  sections  of  the  Act,  those  in  ordinary  type  to  the  corresponding  sub- 
sections. Thereafter  the  "  Privileges  of  Bills  "  and  "  Stamp  Duties "  will 
be  noticed : — 

1.  Interpretation  of  Terms. 

2.  Forms  referred  to  in  the  Text. 

3.  Definition  and  Essentials  of  a  Bill. 

4.  Capacity  and  Authority  of  Parties. 

5.  The  Consideration  of  a  Bill. 

6.  Negotiation  of  Bills. 

7.  Eights  and  Duties  of  Holder. 

8.  Liability  of  Parties. 

9.  Discharge  of  a  Bill. 

10.  Acceptance  and  Payment  for  Honour. 

11.  Lost  Instruments. 

12.  Bills  in  a  Set. 

13.  Miscellaneous. 

14.  Bills  for  Sums  of  Less  than  Twenty  Shillings. 

15.  Privileges  of  Bills. 
IG.  Stamp  Duties. 

1.    iNTERrUETATION   OF    TeIIMS. 

Interpretation  of  Tenna. — 2 .  "  Accei'TANCE  "  means  an  acceptance  com- 
pleted by  delivery  or  notification.  "  Action  "  includes  counter-claim  and  set- 
off. In  Scotland,  compenstion.  Lodging  a  claim  in  a  multiplepoinding  is 
equivalent  to  an  action.  "  Banker  "  includes  a  body  of  persons,  whether  in- 
corporated or  not,  who  carry  on  the  business  of  banking  (see  Bank  ;  Banker). 
"  Bankrupt  "  includes  any  person  whose  estate  is  vested  in  a  trustee  or 
assignee  under  the  law  for  tlie  time  being  in  force  relating  to  bankruptcy. 
"Bearer"  means  the  person  in  possession  of  a  bill  which  is  payable  to 
bearer.  "Bill"  means  a  bill  (jf  exchange.  "Delivery"  means  transfer 
of  possession,  actual  or  constructive,  from  one  person  to  another.  "  Holder  " 
means  the  payee  or  endorsee  of  a  bill  who  is  in  possession  of  it,  or  the  bearer 
thereof.  "Endorsement"  means  an  endorsement  completed  by  delivery. 
"  Issue  "  means  the  first  delivery  of  a  bill,  complete  in  form,  to  a  person 
who  takes  it  as  a  holder.  "  Person  "  includes  a  Ijody  of  persons,  whether 
incorporated   or    not.     "Value"    means    valuable   consideration   (s.    27). 
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"Written"  includes  printed,  and  "writing"  includes  print.  A  Ijill  may 
be  expressed  <iii  [taper  by  ink,  pcMicil,  lithography,  engraving,  or  other  like 
means,  and  in  any  language,  English  or  foreign  {In  re  Marseilles  Comjxiny, 
1885,  L.  W.  :;0  Ch.  iJiv.  598). 

2.   l''()i;.Ms  UEFEiaiEu  Tu  IN  THE  Text. 

Forms  of  Bills. — The  i'ollowing  are  certain  forms  of  hills  in  daily  use, 
but  it  is  to  be  observed  that  there  is  no  statutory  form  of  a  bill: — 

1,  Inlaiul  Hill. 

£50.  [I'liuc  (ind  Date] 

One  liiDiilli  atLei'  date  pay  Lu  mu  or  my  unlcr  Lliu  .sum  uf  fifty  pounds,  value  received. 
Peter  J(me.s,  "  John  Smith. 

[Address].  Pktkh  Jonks. 

2.  Foreign  Bill. 

£50.  [Place  and  Date]. 

One  month  after  siglit  of  tins  first  of  exchange  (.second  and  third  unpaid),  pay  to  tlie 
order  of  lifty  pounds,  for   value    received,  and   charge    the  .same  to  account 

of  ,  against  your  letter  of  credit  No.  2. 

Pktkr  Smitit. 
William  Walker,  Willi.vm  Walkkk. 

[Address.] 

3.  Jlill  Payable  b>j  lastdlments. 
£50.  [Place  and  Date.] 

By  ei^ual  instalments,  at  three,  six,  and  nine  months  after  date,  \niy  to  me  or  my  order, 
within  the  liaidc  here,  the  sum  of  fifty  pounds,  value  received. 

Peter  Jones,  John  Smith. 

[Address.]  Petkh  Jones. 

4.  JJiU  haciiuj  iv:o  or  more  Acceijtors. 
£50.  [Place  and  Date.] 

Conjunctly  and  severally,  three  months  after  date,  pay  to  me  or  my  onlcr,  within  the 
l>ank  here,  the  sum  of  fifty  pounds,  value  received. 
Peter  Jones,  John  Smith. 

[Address.]  Peter  Joxes. 

Andrew  Smyth,  Andrew  Smyth. 

[Address.] 

5.  JJills  in  a  Set. 
£50.  [Place  and  Date] 

At  usance  [or  at  two  or  more  usances]  pay  this,  my  first  15111  oi  Kxrhange  (second  and 
third  of  the  same  tenor  and  date  not  paid),  to  Andrew  Smyth  or  his  order,  within  the 
Bank,  fifty  pounds  sterling  at  the  current  exchange,  value  received  from  him, 
and  j)lace  the  sauie  to  account  as  per  advice  [or  without  advice  from  ]. 

William  Walker,  Pktkr  Smith. 

[Address.]  A\'ii,i.i.\m   Walker. 

Notice  of  Dishonour  of  Bill. 

1.  To  Drawer. 

To [!'lace  and  Date]. 

Take  notice  that  a  I'.ill   for  £  ,  drawn  by  you  under  date  the  , 

on  ,  and  ])ayalile  at  ,  has  lieen  dishonoured   hy  non-payment  [or 

mm--Mrv])[nnr^']  [in  the  case  of  n  foreign  Hill,  itdil  "  and  protested"  if  it  have  been  noted  or 
protested],  and  that  you  are  held  responsible  therefor. 

(Signed)        

2.  To  Endorser. 

Take  notice  that  a  P>ill  for  £  ,  drawn  hy  ,  under  date 

the  ,  on  ,  and  payable  at  ,  and  which  bears  your  endorse- 

ment, has  been  dishonoured  V)V  non-acceptance  [or  non-paynu-ntl  [i)i  the  catie  of  a 
foreign  Bill,  add  ^^and  protested"  if  it  have  been  noted  or  protected],  and  tliat  you  are 
held  responsible  therefor. 

(Signed)        
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3.  I'u  Drawer  of  Partial  Acccptaiice. 

Take  notice  that  a  Bill  for  £  ,  drawn  by  you  under  dale  the  , 

on  ,  has  been  accejited  by  him  for  £  only,  and  that  you  are  lield 

re.s])onsible  for  tlie  balance  and  expenses. 

(Signed)        

Protest  of  Bill  or  PROiiissoRY  Note  for  Non-Payment  or  Non-Acceptance. 

'Rules  as  to  Presentment,  s.  45. 
Place  of  Protest,  s.  51. 
Contents  of  Protest,  s.  51. 
Stamp  Uutv  on  Protest,  s.  51. 
Reiiuisites  of  Protest  (Bartsch,  1895,  23  E.  328). 

[Here  copy  the  Bill  or  Promissory  Note  protested.] 

On  the  day  of  ,  in  the  year  of  our  Lord  One  tliousand  eight 

hundred  and  ninety  ,1.,   A.  B.,  of  the  city  of  ,  in  the  county 

of  ,  in  that  jiart  of  the  United  Kingdom  called  Scotland,  Notary  Public,  by 

royal  authority  duly  admitted,  allowed,  and  sworn,  at  the  re(]^uest  of  ,  the 

holder  of  a  certain  original  Bill  of  Exchange  [or  Promissory  Note],  a  copy  of  which  is 
above  written,  did,  at  [jjrocced  to],  the  place  of  payment  sijecified  in  the  said 

Bill  of  Exchange  [or  Promissory  Note]  ; 

or, 

a.  The  address  of  the  drawee  [or  acceptor]  of  tlie  said  Bill  of  Exchange  [or  jnaker  of  the 

said  Promissory  Note]  ; 

b.  The  place  of  business  of  the  drawee  [or  acceptor]  of  the  said  Bill  of  Exchange  [or 

maker  of  the  said  Promissory  Note]  ; 

c.  The  ordinary  residence  of  the  drawee  [or  acceptor]  of  the  said  Bill  of  Exchange  [or 

maker  of  the  said  Promissory  Note],  because  his  [her,  their]  place  of  business  was  not 
known  [or  because  he  has  [have]  no  place  of  business]  ; 

d.  The  place  where  the  drawee  [or  acceptor]  of  the  said  Bill  of  Exchange  [or  maker  of 

the  said  Promissory  Note]  was  found  ; 

e.  The  last-known  place  of  business  [or  residence]  of  the  drawee  [or  acceptor]  of  said 

Bill  of  Exchange  [or  maker  of  the  said  Promissory  Note], 
demand  payment  [or  acceptance]  of  the  said  Bill  of  Exchange  [or  Promissory  Note] 
from  ,  to  which  demand  he  made  ans\\er ; 

or, 

and,  after  the  exercise  of  reasonable  diligence,  no  person  authorised  to  pay  or  refuse 
payment  [or  acceptance]  of  the  said  Bill  of  Exchange  [or  Promissory  Note]  could  be 
found  there  ; 

Wherefore  I,  at  request  foresaid,  did  at  said  ^^lace,  and  on  said  date,  duly  protest,  and 
do  herel)y  2)rotest,  the  said  Bill  of  Exchange  [or  Promissory  Note]  as  well  against  the 
drawer  [or  acceptor  or  maker],  and  endorsers  thereof,  and  as  against  all  others  whom  it 
doth  or  may  concern,  jointly  and  severally,  for  non-payment  of  the  contents,  and  for 
[exchange,  re-exclmnge],  interest,  damages,  and  expenses  [or  for  non-acceptance],  as  accords, 
before  and  in  presence  of  , 

witnesses  specially  called  to  the  i)remises. 

Act  of  Honour. 

Thereafter,  the  same  day,  in  presence  of  me,  Notary  Public,  ajipeared  II.  F.,  merchant 
in  Glasgow,  who  ottered  to  pay  the  contents  of  said  Bill  to  the  said  A'.  Y.,  tlie  holder 
thereof,  for  honour  and  on  account  of  J.  K.,  endorser  [or  as  the  case  may  be]  ;  and  having 
paid  the  same  accordingly,  he  protested  tliat  said  drawer  [and  acceptors,  if  the  hill  has 
hcen  accepted]  and  endorsers,  prior  to  the  said  A'.  Y.  and  tlie  said  /.  K.,  should  remain 
liable,  jointly  and  severally,  to  liim,  in  like  manner  as  they  had  been  to  the  said  holder. 
In  presence  of,  etc.,  as  above. 

Form  of  Protest  to  be  used  when  the  Services  of  a  Notary  cannot  be 

OJiTAINED. 

Know  all  men  that  I.,  A.  B.,  householder  of  ,  in  the  county  of  , 

in  the  United  Kingdom,  at  the  rec^uest  of  C.  D.,  there  being  no  Notary  Public  available, 
did  on  the  day  of  189  ,  at  ,  demand  ])aynient  [or  accept- 

ance] of  the  Bill  of  Exchange  hereunder  written  from  E.  F.,  to  wliicli  demand  he  made 
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;iiis\vir  [date  answer,  -if  any]  ;  wherefore  1  iiuw,  in  the  jH-eseuce  of  G.  II.  ;md  J.  K.,  do 
jiiotest  ihe  said  Bill  of  Excliange. 

(Signed)        A.  B. 

G.  U.  }      ., 

T    I-    r  witnesses. 

N.J!. — A  copy  of  tlic  liili  itself,  with  il.s  cndorsations,  should  be  annexed. 

Tkotest  op  Bill  left  for  Acceptan-ce,  but  Deliveuy  refused,  where  Bill 

ONE  OF  A  Set. 

[t'lijiii  Bill  and  E^ulorsutiuns.] 

At  Glasgow,  in  the  county  of  Lanark,  in  that  part  of  the  United  Kingdcnn  of  Great 
Britain  and  Ireland  called  Scotland,  on  the  day  of  ,  in  the  year  of  our 

liord  One  thousand  eight  hundred  and  ,  at  the  re<|uest  made  to  nie  l»y  or  on 

lielialf  of  A.  Jl.  d-  Co.,  Ijaiikers,  Jjondon,  the  holders  of  the  second  Bill  of  Exchange,  of 
wliirli  the  aliove  is  a  true  copy,  1,  ,  Notary  Public,  by  royal  authority  duly 

iidmilted,  allowed,  and  sworn,  presented  the  second  Bill  of  Exchange  at  the  j^lace  of 
Ijusiuess,  No.  10  St.  Vincent  Place,  Glasgow,  of  the  above-named  G.  J),  d;  Co.,  merchants 
there,  and  demanded  delivery  of  the  first  of  exchange  of  said  Bill,  which  lirstof  exchange 
had  previously  been  sent  to  them  for  their  acceptance,  when  I  received  for  answer  that 
tlie  said  first  of  exchange  could  not  be  delivered  up  [here  state  answer  yiven]. 

Therefore  I,  the  said  Notary  Puljlic,  at  tlie  refpiest  aforesaid,  protested,  as  I  do 
hereby  protest,  the  said  Bill  of  Exchange,  not  only  against  the  above-named  and  designed 
(/.  D.  lb  Co.,  for  want  of  delivery  of  the  first  of  exchange  thereof,  but  also  against  the 
above-named  drawers  and  endorsers  thereof  for  recourse,  and  against  all  concerned,  for 
all  lixcliange,  re-exchange,  interest,  costs,  damages,  and  expenses  suffered,  or  to  be  suffered, 
for  want  oT  delivery  of  the  said  first  of  exchange,  and  for  remedy  at  law. 

Thus  done  and  protested  at  Glasgow  aforesaid,  Ijefore  and  in  presence  of  A.  B.  d  C.  D., 
witnesses  to  the  premises,  specially  called  and  required. 

Form  of  Protest  for  Nox-Delivery,  where  there  is  only  one  Copy  of  Bill. 

.Vt  ,  in  the  county  of  ,  in  that  part  of  the  United  Kingdom  of 

Great  Britain  and  Ireland  called  Scotland,  on  the  day  of  ,  in  the  year 

,  before  me  ,  Notary  Public,  by  royal  authority  duly  admitted, 

allowed,   and   sworn,   appeared  ,  who  declared   that  on  the  day 

of  ,  he  left  for  acceptance,  agreeably  to  usage  and  custom,  with  ,  a  Bill 

of  Exchange  dated  the  day  of  drawn  by  ,  on  the  said  , 

for  the  sum  of  ,  and  that  the  said  had  repeatedly  sent  to  get  back  the 

said  Bill,  accepted  or  unaccepted,  but  without  success ;  wherefore  he  required  me  to  demand 
delivery  thereof,  accepted  or  unacce2)ted,  and,  in  default,  to  protest  in  conformity  ;  where- 
upon I  jiassed  to  the  \Am'm  of  business  of  the  said  and  demanded  delivery 
thereof,  when  I  received  for  answer  \jiere  state  answer]. — "Wherefore  I,  the  said  NoUiry 
Public,  at  the  request  aforesaid,  have  protested,  etc.,  etc.,  as  in  preceding  form. 

Protest  in  Case  of  Need. 
[Co2)y  Bill  and  Endorsations,  including  the  Reference,  in  Case  of  Need.] 

At  Glasgow,in  the  county  of  Lanark,  in  that  partof  the  United  Kingdom  of  GreatBritain 
and  Ireland  called  Scotland,  on  the  day  of  ,  in  the  year  of  our  Lord 

One  thousand  eight  hundred  and  ,  at  the  reipiest  made  to  me  by  or  on  behalf 

of  ,  the  of  the  original  Bill  of  Exchange,  of  which  the  above  is  a 

true  copy,  I,  ,  Notary  Public,  by  royal  authority  duly  admitted,  allowed,  and 

sworn,  i>reseiited  the  said  Bill  of  Exchange  at  the  place  of  l)usiness.  No.  15  Argyle  Street, 
tUasgow,  of  the  alxne-named  A.  JJ.  ti-  Co.,  fruit  merchants  there,  upon  whom  the  simie 
is  drawn,  and  demanded  accejitance  thereof,  when  I  received  for  answer  that  the  Siime 
could  not  be  accepted  ;  thereafter  I  jiresented  the  said  Bill  of  Excliange  at  the  Bank  of 
Scotland,  St.  Vincent  Place,  Glasgtnv,  in  terms  of  the  reference  in  case  of  need  on  said 
Bill  of  Exchange,  and  demanded  acceptance,  when  I  received  for  answer  that  the  same 
could  not  be  accepted. 

Therefore  I,  the  said  Notary  Public,  at  the  request  aforesaid,  protested,  as  I  do 
hereby  protest,  the  saiil  Bill  of  Kxchange,  not  only  against  the  above-named  and  designed 
A.  B.  <0  Co.  for  want  of  acceptance  thereof,  luit  also  against  the  above-named  drawere 
and  endorsers  thereof  for  recourse,  and  against  all  concerned,  for  all  exchange,  re-exchange, 
interest,  costs,  damages,  and  expenses  suffered  or  to  be  suffered,  for  want  of  acceptance 
of  the  said  Bill  of  Exchange,  and  for  remedy  at  law. 
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Thus  done  and  protested  at  Glasgow  aforesjiid,  before  and  in  piL'scnce  of 

witnesses  to  the  pi'eniises,  specially  called  and  i\'(|uiiL'd. 

Note. — A  Bill  presented  to  a  referee  in  case  of  need,  must  be  accompanied  l)y  a  protest 
agjiinst  the  drawee  or  acceptor,  as  the  case  may  be. 

3.  Definition  and  Essentials  of  a  Bill. 

3.  Definition  and  Fssenfixxls. — (1)  A  bill  is  an  unconditional  order  in 
writing  addressed  by  one  person  (who  is  called  the  drawer)  to  another  (who  is 
called  the  drawee,  and,  after  signing  the  bill,  the  acceptor),  signed  by  the 
person  giving  it,  requiring  the  person  to  whom  it  is  addressed  to  pay  on 
demand,  or  at  a  fixed  or  determinable  future  time,  a  sum  certain  in  money 
to,  or  to  the  order  of  a  specified  person  (s.  7  (1)),  or  to  bearer.  (2)  An 
instrument  which  does  not  comply  with  these  conditions  is  not  a  bill  of 
exchange,  (3)  An  order  to  pay  out  of  a  particular  fund  is  not  unconditional 
within  the  meaning  of  this  section  ;  but  an  un([ualifie(l  order  to  pay,  coupled 
with  an  indication  of  a  particular  fund  out  of  which  tlie  drawee  is  to  re- 
imburse himself,  or  a  particular  account  to  be  debited  with  the  amount,  or 
a  statement  of  the  transaction  which  gave  rise  to  the  bill,  is  unconditional 
(Ee  Boysc,  1886,  33  Ch.  Div.  612).  A  bill  complies  with  the  provisions  of 
the  Act  although  it  be  not  holograph  of  the  drawer,  provided  it  is  signed  by 
him  or  by  some  other  person  by  or  under  his  authority  (s.  91  (1)).  The 
initials  of  the  drawer  are  sufficient,  providing  initialling  be  his  usual  mode 
of  subscription.  A  bill  may  also  be  signed  by  a  notary  public  and  two 
witnesses  on  behalf  of  any  person,  whether  drawer,  acceptor,  or  endorser. 
The  order  to  pay  expressed  in  the  bill  must  be  unconditional,  that  is,  it  must 
be  a  demand  or  request  made  as  a  right  and  not  as  a  favour  {Hamilton,  1849, 
18  L.  J.  Ex.  393 ;  4  Exch.  200).  A  writing  which,  when  issued,  does  not 
contain  the  essential  elements  of  a  bill,  may  yet  be  capable  of  being  made  a 
bill  (ss.  18,  20),  and,  in  any  case,  of  being  enforced  as  a  document  of  debt, 
though  not  entitled  to  the  privileges  of  a  bill.  (4)  A  bill  is  not  invalid  by 
reason  {a)  that  it  is  not  dated.  The  holder  may  insert  the  true  date  (s.  12) ; 
{h)  that  it  does  not  specify  the  value  given,  or  that  any  value  has  been  given 
therefor  (s.  27) ;  (c)  that  it  does  not  specify  the  place  where  it  is  drawn 
or  the  place  where  it  is  payable.  Parole  evidence  is  competent  where  it  is 
necessary  to  prove  the  consideration,  place  of  drawing  or  payment  (s.  100), 
An  alternative  place  of  payment  may  be  inserted. 

4.  Inland  and  Foreign  Bills. — An  inland  bill  is  one  which  is,  or,  on  the 
face  of  it,  purports  to  be,  both  drawn  and  payable  within  the  British  Isles, 
even  though  it  be  actually  accepted  abroad  or  accepted  payable  abroad 
(s.  72  (2)),  or  drawn  within  the  British  Isles  upon  some  person  resident 
therein.  Any  other  bill  is  a  foreign  bill.  For  the  purposes  of  the  Statute  the 
"  British  Isles  "  mean  any  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  the  islands  of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  and  the 
islands  ad.jacent  to  them  being  ]:)art  of  the  donunions  of  Her  Majesty.  A 
Ijill  (though  de  facto  a  foreign  bill)  which  does  not  expressly  appear  to  be 
a  foreign  bill  may  be  treated  either  as  an  inland  or  foreign  bill,  in  the 
option  of  the  holder  {Lehcl  1867,  L.  R.  3  Q.  B.  77). 

5 .  Effect  ichere  different  rarties  to  Bill  arc  the  same  Person. — (1)  A  bill  may 
be  drawn  payaljle  to,  or  to  the  order  of,  the  drawer ;  or  it  may  be  drawn 
payable  to,  or  to  the  order  of,  the  drawee.  A  bill  payable  to  the  drawee 
may  be  negotiated  by  him  either  before  or  after  acceptance ;  but  when  the 
acceptor  of  the  bill  is  or  becomes  the  holder  of  it  at  or  after  its  maturity  in 
his  own  right,  the  bill  is  discharged,  and  therefore  cannot  be  negotiated 
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(s.  Gl).  (2)  Whore  in  a  liill  Liu;  drawer  and  drawee  are  the  same  person,  as 
in  the  case  of  a  person  drawing  a  bill  in  his  own  name  on  a  firm  of  which  he 
is  the  sole  partner,  or  where  the  drawee  is  a  fictitious  person  or  a  person  not 
having  capacity  to  contract  (ss.  22,  41  (2),  46  (2),  and  50  (2)),  the  holder 
(s.  2)  may  treat  the  instrument,  at  his  option,  either  as  a  bill  or 
promissory  note  ( JVillans,  1877,  L.  II.  3  App.  Ca.  133). 

6.  The  Draum.—{1)  The  drawee  must  be  named  or  otherwise  indicated 
in  a  bill  with  reasonable  certainty.  Tlie  mere  acceptance  of  a  bill  does  not 
supply  the  want  of  a  named  drawee,  but  it  is  competent  for  any  person 
in  possession  of  the  bill  to  fill  in  the  name  of  the  drawee  (s.  20).  (2)  A 
bill  may  be  addressed  to  two  or  more  drawees,  whether  they  are  partners  or 
not;  but  an  order  addressed  to  two  drawees  in  the  alternative,  or  to  two  or 
more  drawees  in  succession,  is  not  a  ))ill.  The  name  of  a  referee,  in  case  of 
need,  may  be  inserted  without  invalidating  the  bill  (s.  15). 

7.  'The  Payee. — (1)  Where  a  bill  is  not  payable  to  Ijearer,  the  payee  must 
be  named,  or  otherwise  indicated  therein  with  reasonable  certainty.     The 
indication  must  be  in  the  bill  itself,  and  not  in  a  separate  writing.     A  bill 
which,  when  issued,  docs  not  contain  the  payee's  name,  may,  if  a  space  have 
been  left  for  the  purpose,  be  converted  into  a  l)ill  by  the  person  in  posses- 
sion filling  in  a  name  (s.  20).     A  bill  made  payable  to  " .  .  .  order,"  the  blank 
never  having  been  filled  in  must  be  construed  as  payable  to  "  my  order," 
that  is,  to  the  order  of  the  drawer,  and  is,  when  endorsed  by  him,  a  valid  bill 
{Ohamherlain,  1893,  2  Q.  B.  (C.  A.)  20G.    (2)  A  bill  may  be  made  payable  to 
two  or  more  payees  jointly,  or  it  may  be  made  payable,  in  the  alternative,  to 
one  of  two  or  one  or  some  of  several  payees,  or  to  the  holder  of  an  office 
for  the  time  being.     In  this  last  case  summary  diligence  would  be  incom- 
petent (ss.  98,  along  with  Fraser,  1853,  15  D.  756).     (3)  Where  the  payee  is 
a  fictitious  or  non-existing  person,  the  Inll  may  be  treated  as  payable  to 
bearer.      The  effect  of  this  subsection  is  that   a  bill  may  be  treated  as 
payable  to  bearer  where  the  person  named  as  payee,  and  to  whose  order 
the  bill  is  made  payable  on  the  face  of  it,  is  a  real  person,  but  has  not, 
and  never  was  intended  by  the  drawer  to  have,  any  right  upon  it,  or  arising 
out  of  it ;  and  this  is  so  though  the  bill  (so  called)  is  not  in  reality  a  bill, 
but  is  in  fact  a  document  in  the  form  of  a  bill  manufactured  by  a  person 
who   forges   the   signature   of   the   named  drawer,  obtains  by   fraud   the 
signature  of  the  acceptor,  forges  the  signature  of  the  named  payee,  and 
presents  the  document  for  payment,  both  the  named  drawer  and  the  named 
payee  being  entirely  ignorant  of  the  circumstances  (Bank  of  England,  L.  E. 
22,  q.  B.  D.  103 ;  C.  A.  23  Q.  B.  D.  243  ;  H.  of  L.  1891,  A.  C.  107).     A  bill 
within  the  su]:)section  may  ])e  treated  as  payable  to  bearer  by  any  person 
whose  rights  or  liabilities  depend  upon  whether  it  be  a  bill  payable  to  order 
or  to  bearer,  except  in  the  case  of  one  who  is  a  party  to,  or  who  has  notice 
of,  a  fraud  {Bank  of  England,  supra :  H.  of  L.  report,  per  L.  Herschell,  at 
p.  154). 

8.  ^Mint  Bills  arc  Negotiallc. — (1)  When  a  bill  contanis  words  pro- 
hibiting transfer,  or  indicating  an  intention  that  it  should  not  be  trans- 
ferable, it  is  valid  as  between  the  parties  thereto,  but  is  not  negotiable. 
Thus  a  bill  payable  to  A.  B.  only,  or  to  A.  B.  for  my  use,  is  not  negotiable. 
(2)  A  negotiable  bill  may  lie  payable  either  to  order  or  to  bearer.  (3)  It 
is  payable  to  bearer  if  it  is  expressed  to  be  so  payable  (and  even  if  it  con- 
tain, in  addition,  the  name  of  a  payee,  which  may  therefore  be  disregarded), 
or  if  the  only  or  last  endorsement  be  an  endorsement  in  blank  (even  if  such 
endorsement  be  preceded  by  a  special  endorsement,  which  may  tlierefore  be 
cancelled  (s.  34)).     (4)  A  bill  is  payable  to  order  which  is  expressed  to 
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be  so  payable,  or  wbich  is  expressed  to  be  payable  to  a  particular  person, 
and  does  not  contain  words  prohibiting  transfer,  or  indicating  an  intention 
that  it  shonld  not  be  transferalile.  (5)  Where  a  bill,  either  originally  or  ]iy 
endorsement,  is  expressed  to  be  payaljle  to  the  order  of  a  specilied  person, 
and  not  to  him  or  his  order,  it  is  nevertheless  payable  to  him  or  his  order, 
at  his  option. 

9.  Sam.  PayaUc. — Interest. — (1)  The  sum  payable  by  a  bill  is  a  sum 
certain  within  the  meaning  of  the  Act,  although  it  is  required  to  be  paid 
(rt)  with  intei-est.  In  the  case  of  inland  bills,  where  no  rate  is  specified,  but 
the  word  "  interest "  only  appears,  or  where  legal  interest  is  stipulated  for, 
interest  at  five  per  cent,  is  implied.  For  bills  payable  in  a  foreign  country 
a  higher  rate  will  be  allowed,  where,  by  the  law  of  such  country,  such  higher 
rate  is  held  to  be  meant  l)y  legal  interest.  Since  the  repeal  of  the  Usury 
Laws  (17  &  18  Vict.  c.  90,  s.  1),  there  is  no  limit  to  the  rate  which  parties 
may  agree  npon  (but  see,  in  case  of  money-lenders.  Young,  23  Jan.  189G, 
33  S.  L.  R  311).  Tlie  rate  of  interest  must,  however,  be  "certain"  and 
ascertainalile  from  the  terms  of  the  bill  itself  {Morqan,  18G6,  4  M.  321 ; 
Tcnnent,  1878,  5  II.  435  ;  VaUance,  1879,  6  E.  1099)';  {h)  by  stated  instal- 
ments (for  form  of  instalment-bill,  see  sv/pra) ;  (c)  by  stated  instalments, 
with  a  provision  that,  upon  default  in  payment  of  any  instalment,  the  whole 
shall  become  due.  Days  of  grace  (s.  14)  must  be  added  to  the  dates  on 
which  the  instalments  are  payable  ;  {d)  according  to  an  indicated  rate  of  ex- 
change, or  according  to  a  rate  of  exchange  to  be  ascertained  as  directed  bv  the 
bill.  Where  no  rate  is  indicated,  the  amount  payable  is  calculated  according 
to  the  rate  of  exchange  for  sight  drafts  at  the  place  of  payment  on  the 
day  the  bill  is  payable  (s.  72  (4)).  (2)  Where  the  sum  payable  is  ex- 
pressed in  words  and  also  in  figures,  and  there  is  a  discrepancy  between  the 
two,  the  sum  denoted  by  the  words  is  the  amount  payable.  The  figures 
may  be  looked  at  to  explain  an  ambiguity  in  the  amount  as  written 
{Gordon,  1848,  10  D.  1129).  A  drawer  who  leaves  a  blank  for  the  words 
while  filling  in  the  sum  in  figures,  may,  on  account  of  his  negligence,  be 
liable  to  the  holder  (s.  2)  for  the  amount  written  in  the  vacant  space, 
though  generally  he  may  prove  by  parole  (s.  100)  that  the  bill  as  issued 
did  not  contain  the  amount  in  words,  the  insertion  of  which,  consequently, 
amounts  to  an  unauthorised  tdteration  (s.  G4).  (3)  Where  a  bill  is  expressed 
to  be  payaljle  with  interest,  unless  the  instrument  otherwise  provides,  interest 
runs  from  the  date  of  the  bill,  and  if  the  bill  is  undated,  from  the  issue 
thereof.  If  the  l^ill  has  been  issued  either  antedated  or  post-dated,  interest 
runs  from  the  date  it  bears  (s.  13  (2) ).  Where  there  is  no  stipulation 
as  to  interest,  interest  is  payable  at  five  per  cent,  from  the  due  date  of 
the  bill.  Where  an  acceptor  of  a  bill  dies  during  its  currency,  his  executor 
mnst  pay  the  bill,  with  interest  from  the  date  when  it  fell  due,  notwithstand- 
ing the  fact  that  he  has  six  months  within  which  to  make  payment  of  the 
deceased's  debts.     See  ExECUTOii. 

I  O.  Time  of  Payment. — Bills  Payahle  on  Demand. — (1)  A  bill  is  payable 
on  demand  (a)  which  is  expressed  to  be  payable  on  demand,  or  at  sight, 
or  on  presentation ;  or  {h)  in  whicli  no  time  for  payment  is  expressed. 
If  a  demand-bill  is  post-dated,  payment  cannot  be  demanded  until  after 
the  date  it  bears  {Gatty,  1877,  L.  II.  2  Ex.  Div.  265).  There  are  no  days 
of  grace  on  such  bills.  Presentment  for  payment  must  be  made  on  a  busi- 
ness day  (ss.  45  (3)  and  92).  (2)  Where  a  bill  is  accepted  or  endorsed  when 
it  is  overdue  (that  is,  in  the  case  of  all  bills  not  payable  on  demand  on  the 
expiry  of  the  last  day  of  grace  (s.  14) ),  it  is,  as  regards  the  acce])tor  who 
so  accepts  or  any  endorser  who  indorses  it,  deemed  to  be  payable  on  demand 
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(ss.  4")  iiiid  r)4).     This  doos  not,  howovor,  make  tho  Ijill  a  l»ill  payablo  on 
demand,  niquiring  an  additional  stamp,  within  tlie  meaning  of  the  Stamp 

Act  (s.  97(3)). 

I  1  ,  Bills  Fayahle  at  a  Future  Time. — A  Ijill  is  jjayable  at  a  deteiniinahle 
future  time  which  is  expressed  to  lie  ^layahle  (1)  at  a  fixed  period  afterdate 
or  sight;  (2)(jn  or  at  a  tixed  jx-i'iod  after  the  occurrence  of  a  sjiecitii^d  event 
whieli  is  certain  to  happen,  thuugh  the  time  of  happening  may  be  uncertain. 
An  iiistrumi-nt  expressed  to  be  payable  on  a  contingency  is  not  a  bill,  and 
tlic  happening  of  the  event  does  not  cure  the  defect.  Thus  a  bill  payaltle 
"  when  1  am  in  good  circumstances,"  is  Tiot  a  bill,  though  it  is  not  necessarily 
invalid  as  an  (jbligation  to  pay  a  sum  nf  money. 

12.  Oinisdon  of  Date  in  Hill  PayaUc  after  Date. — Where  a  bill 
expressed  to  be  payable  at  a  tixed  jieridd  after  date  is  issued  undated, 
or  where  the  acceptance  of  a  l)ill  ])ayable  at  a  fixed  period  after  sight  is 
undated,  any  holder  (s.  2)  may  insert  therein  the  true  date  of  issue  or 
acceptance  (ss.  2  and  17),  and  the  bill  is  payable  accordingly.  Provided 
that  (1)  where  the  holder  in  good  faith  (s.  90)  and  by  mistake  inserts 
a  wrong  date,  and  (2)  in  every  case  where  a  wrong  date  is  inserted,  if  the 
bill  subsequently  comes  into  the  hands  of  a  holder  in  due  course  (s.  29), 
the  bill  is  not  avoided  therel^y,  but  o})erates  and  is  payable  as  if  the  date 
so  inserted  had  been  the  true  date.  This  section  seems  to  limit  the  effect 
of  sec.  20. 

13.  Antedatinrj  and  FoHt-Dntinf/. — (1)  Where  a  bill  or  an  acceptance, 
or  any  endorsement  on  a  bill,  is  dated,  the  date  shall,  unless  the  contrary  be 
proved  (s.  100),  be  deemed  to  be  the  true  date  (s.  21)  of  the  drawing, 
acceptance,  or  endorsement,  as  the  case  may  be.  An  undated  endorsement 
is  presumed  to  have  been  made  as  of  the  date  of  the  bill,  or  at  least  during 
the  currency  thereof  (s.  3G  (4)).  (2)  A  bill  is  not  invalid  by  reason  only 
tliat  it  is  antedated  or  post-dated,  or  that  it  bears  date  on  a  Sunday. 

14.  Computation  of  Time  of  Fayment. — Days  of  Grace. — Where  a 
bill  is  not  payable  on  demand  (s.  10),  the  day  on  which  it  falls  due  is 
determined  as  follows : — Tin-ee  days,  called  days  of  grace,  are  in  every  case, 
where  the  bill  itself  does  not  otherwise  provide,  added  to  the  time  of  payment 
as  fixed  by  the  l)ill,  and  the  bill  is  due  and  payable  on  the  last  day  of  grace. 
Where  payment  of  a  bill  is  refused  by  the  acceptor  at  any  time  on  the  last 
day  of  grace,  the  holder,  though  he  is  entitled  at  once  to  give  notice  of 
dishonour  to  the  drawer  and  the  endorsers,  has  no  right  of  action  against 
either  the  acceptor  or  the  other  parties  to  the  bill  until  the  expiration  of 
that  day.  Accordingly,  an  action  brought  by  the  holder  of  a  bill  against 
the  acceptor  on  the  last  day  of  grace  was  dismissed  as  premature  {Kennedy, 
4  July  1894,  2  Q.  B.  (C.  A.)  759). 

Bills  falling  due  on  Sunday,  Christmas  Day,  Holidays,  etc. — When  the 
last  day  of  grace  falls  on  a  Sunday,  Christmas  Day,  Good  Friday,  or  a  day 
ai)p()inted  by  Royal  Proclamation  as  a  public  fast  or  thanksgiving  day,  the 
bill  is,  except  in  the  case  after  mentioned,  due  and  payable  on  the  preceding 
business  day.  When  the  last  day  of  grace  is  a  bank  holiday  (other  than 
Christmas  Day  or  Good  Friday)  under  the  Bank  llnlidays  Act,  1871,  and 
Acts  amending  or  extending  it  [the  bank  holidays  in  England  are: 
Easter  Monday,  the  Monday  in  Whitsun  week,  the  first  Monday  in  August, 
the  twenty -sixth  day  of  l)eceml)er,  and  when  the  last  date  falls  on  a 
Sunday,  then  the  ^londay  following.  In  Scotland  the  bank  holidays 
are:  New  Year's  Day,  Christmas  Day  (if  either  of  these  days  fall  on  a 
Sunday,  then  the  next  following  Monday),  Good  Friday,  the  first  ^Monday 
of  May,  and  the  first  Monday  of  August],  or  when  the  last  day  of  grace  is 
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a  Sunday  and  the  second  day  of  grace  is  a  bank  holiday,  the  bill  is  due  and 
payable  on  the  succeeding  business  day.  In  cases  where  the  last  day  of 
grace  falls  on  Christmas  Day,  and  that  day  is  a  Sunday,  Monday  being  a 
holiday,  bills  are  due  and  payable  on  Tuesday  (Bank  Holidays  Act,  1871, 
s.  1).  As  bank  holidays  differ  in  diflereut  countries,  the  due  date  of  a  bill 
is  determined  according  to  the  law  of  the  place  where  it  is  payable  (B.  of 
E.  Act,  s.  72  (5)). 

Computation  of  Time. — Where  a  bill  is  payable  at  a  fixed  period  after 
date,  after  sight,  or  after  the  hap}»ening  of  a  specified  event,  the  time  of 
payment  is  determined  by  excluding  the  day  from  which  the  time  of 
payment  is  to  begin  to  run,  and  by  including  tlie  day  of  payment.  Where  a 
bill  is  payable  at  a  fixed  period  after  sight,  the  time  begins  to  run  from  the 
date  of  the  acceptance  if  the  bill  be  accepted,  and  from  the  date  of  noting 
or  protest  if  the  bill  be  noted  or  protested  for  non-acceptance,  or  from  the 
date  of  non-delivery  if  the  acceptor,  who  may  retain  the  bill  for  the 
customary  period  before  accepting  or  refusing  to  accept,  refuses  delivery. 
The  nsual  time  for  which  a  bill  is  left  for  acceptance  is  twenty-fonr  hours, 
but  the  custom  is  not  universal.  The  time  within  which  a  bill  left  for 
acceptance  should  be  accepted,  depends  on  the  custom  of  the  place  of 
presentment  (s.  42 ;  and  Bank  of  Van  Diemen's  Land,  L.  E.  3  P.  C.  526). 

Interpretation  of  ivord  "  Month  "  in  a  Bill. — The  term  month  in  a  bill 
means  calendar  month.  Thus  a  bill  drawn  payable  one  month  after  the 
28th,  29th,  30th,  or  olst  January,  is  due  on  the  3rd  of  March,  except  in  leap 
years,  when  a  bill  dated  28th  January,  and  drawn  payable  one  month  after 
date,  is  due  on  the  2nd  of  March. 

Bills  draivn  Payahle  at  one  or  more  Usances. — Foreign  bills  are 
occasionally  drawn  payable  at  one  or  more  usances.  By  "  usance "  is 
meant  the  customary  time  at  which  bills  are  made  payable  in  a  particular 
country.  The  length  of  the  usance  varies  in  different  places  from 
fourteen  days  to  one,  two,  or  even  three  months.  Double,  treble,  and  half 
usance  are  terms  implying  corresponding  alterations  on  the  usual  period. 

1 5  •  Referee  in  Case  of  Need.  —  The  drawer  of  a  bill  and  any 
endorser  may  insert  therein  the  name  of  a  person  to  whom  the  holder  may 
resort  in  case  of  need ;  that  is  to  say,  in  case  the  bill  is  dishonoured  by 
non-acceptance  (s.  43)  or  non-payment  (s.  47).  Such  person  is  called  the 
referee  in  case  of  need.  It  is  in  the  option  of  the  holder  to  resort  to  the 
referee  in  case  of  need,  or  not,  as  he  may  think  fit.  The  usual  form  of  a 
reference  in  case  of  need,  which  is  written  under  the  drawee's  address,  is : 
"  In  case  of  need  apply  to  A.  B.  for  C.  D."  or  "  in  case  of  need  apply  to 
at  ."     There  is,  however,  no  statutory  form  of 

words ;  and  provided  it  is  clear  that  the  referee  is  to  be  resorted  to  only  in 
case  of  need,  and  that  ho  is  not  drawn  upon  alternatively  or  in  succession 
to  the  drawees,  any  form  of  words  is  sufficient. 

Position  of  Pt,eferee. — A  reference  in  case  of  need  constitutes  the  referee 
agent  for  the  drawer  or  endorser  for  payment  only,  and  not  agent  for  notice 
of  dishonour  generally.  Hence  notice  to  him  of  dishonour  by  the  acceptor 
is  not  notice  to  the  drawer  or  endorsers  {Pti  re  I^eeds  Banlcing  Co.,  L.  K.  1 
Eq.  1).  (For  the  rights  and  liabilities  of  a  referee  who  accepts  or  pays,  see 
ss.  65-8.) 

16.  Optional.  Stijjulatio'ns  by  Drawer  or  Endorser. — Limitation  of 
lAahility. — The  drawer  of  a  bill  and  any  endorser  may  insert  therein  an 
express  stipulation  (1)  negativing  or  limiting  his  own  liability  (s.  55)  to  the 
holder,  (2)  waiving,  as  regards  himself,  some  or  all  of  the  holder's  duties 
(ss.  39-52).     The  addition  of  the  words  "  pay  D.  or  order  without  recourse 
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to  me  "  to  the  siffiiature  of  a  drawer  or  endorser,  while  limiting  such  drawer's 
or  endorser's  liability,  leaves  the  holder  free  to  have  reeourse  to  any  «jther 
party  to  the  bill  whcjse  lialjility  is  not  so  limited.  A  person  who  endorses 
a  bill  "  without  recourse "  is  in  the  position  of  a  transferror  by  delivery 
(s.  58).  The  fact  of  the  drawer  or  endorser  waiving  any  of  the  lidMer's 
duties,  such  as  presentment  for  payment,  giving  notice  of  dishonour  and 
protesting,  while  relieving  any  subsequent  holder  of  the  necessity  of 
performing  the  duty  waived  in  order  to  preserve  recourse  against  that 
particular  drawer  or  endorser,  still  leaves  the  performance  of  that  duty 
necessary  in  order  to  preserve  recourse  against  the  other  parties  liable  on 
the  ])ill,  whether  prior  or  subsequent  to  the  party  waiving.  Tlie  person 
who  has  waived  any  such  duty  remains  liable  on  the  bill,  and  he  is  entitled 
to  give  notice  of  dishonour  to  the  parties  liable  on  the  bill  prior  to  him, 
though  he  has  not  received  such  notice  himself  (s.  49  (1)). 

J  7.  Definition  and  liajuisitcs  of  AccciHance. — (1)  The  acceptance  (s.  2) 
of  a  bill  is  the  signification  by  the  drawee  of  his  assent  to  the  order  of  the 
drawer.  "  Save  in  the  case  of  acceptances  for  honour  or  per  procuration 
(ss.  15  and  Go),  or  in  the  cases  provided  for  in  the  Companies  Act,  18G2, 
s.  47,  by  which  any  person  acting  under  the  authority  of  a  company  may 
accept  or  endorse  bills  on  behalf  of  the  company  without  incurring  personal 
responsibility,  and  even  then  t)nly  where  such  companies  have  power 
conferred  on  them  to  issue  bills  or  notes,  no  one  can  become  a  party  to  a 
bill  ([11(1  acceptor  who  is  not  a  proper  drawee,  or,  in  other  words,  an 
addressee"  {Walkers  Trs.,  1880,  7  K.  (H.  L.)  85;  L.  E.  5  App.  Ca.  754). 
Thus,  where  a  bill  is  addressed  to  B.,  and  C.  accepts  it,  C.  is  not  liable  as 
an  acceptor ;  and  where  a  bill  is  addressed  to  JJ.,  and  he  accepts,  and  C.  also 
writes  an  acceptance  on  it,  C.  is  not  liable  as  an  acceptor.  Where  a  bill 
addressed  to  B.  &  Co.  is  accepted  in  the  firm's  name  by  C,  a  partner  who 
adds  his  own  name,  the  acceptance  is  that  of  the  firm  and  not  of  C. 
(Barnard,  1886,  L.  E.  32  Ch.  Div.  447).  (2)  An  acceptance  is  invalid  unless 
it  complies  with  the  following  conditions,  namely  : — (a)  It  must  be  written  on 
the  bill  (or  on  one  bill  of  a  set  (s.  71  (4)),  and  bo  signed  by  the  drawee.  The 
mere  signature  of  the  drawee,  without  additional  words,  is  suflicient.  The 
word  "  accepted  "  need  not  appear  on  the  bill,  though  this  is  usual.  xVll  that 
is  requisite  is  the  signature  (as  to  signature,  see  under  s.  3)  of  the  addressee, 
which  may  either  be  on  the  face  of  the  bill  or  on  the  back  (  Walker's  Trs., 
sujmi).  the  word  "  accepted,"  without  the  signature  of  the  addressee,  is 
not  sufficient.  The  signature  of  the  acceptor  may  be  adhibited  by  himself 
or  under  his  authority  (s.  91  (1)).  If  a  corporation  be  the  acceptor,  the 
corporate  seal  may  be  adhibited  (s.  91  (2)).  With  regard  to  a  bill  accepted 
abroad,  the  validity  of  such  acceptance  in  point  of  form  is  determined  by 
tlie  law  of  the  place  where  the  acceptance  is  made  (see  infra,  Inteh- 
NATiONAL  Law,  Bills  of  Exchange),  (b)  It  must  not  express  that  the  drawee 
will  ))erform  his  promise  by  any  other  means  than  the  payment  of  money. 
Where  the  bill  is  payable  after  sight,  it  is  proper  that  the  date  of  acceptance 
l)e  added ;  but  if  this  is  not  done,  the  date  may  be  inserted  by  the 
holder  (s.  12). 

18.  Time  for  Acceptance. — A  lull  nuiy  be  accepted  (1)  before  it  has 
been  signed  by  the  drawer,  or  while  otherwise  incomplete  (s.  20  ;  and  London 
and  South-  Western  Banl;  1880,  L.  E.  5  Ex.  Div.  96).  The  drawer  may  sign  his 
nanu'  even  after  the  acceptor's  death  (Carter,  L.  E.  25  Ch.  Div.  006).  There 
is  no  presumption  as  to  the  exact  time  of  acceptance  (Bobcrts,  1852, 12  C.  B. 
778).  (2)  When  it  is  overdue  (ss.  14  and  45  (1,  2)),  or  after  it  has  been 
dishonoured  by  a  previous  refusal  to  accept  (ss.  42,  43),  or  by  non-payment 
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(s.  47).  (o)  Wlieii  a  bill  payable  after  sight  is  dishoiiuui-ed  by  non- 
acceptance  and  the  drawee  subsequently  accepts  it,  the  holder,  in  the 
absence  of  any  dillerent  agreement,  is  entitled  to  have  the  bill  accepted  as 
of  the  date  of  the  first  presentment  for  acceptance.  If,  on  accepting  at  the 
second  presentment,  tlie  drawee  neglect  to  fill  in  the  date,  the  holder  may 
till  in  the  date  of  the  first  presentment  as  that  of  the  acceptance  (s.  12). 
Where  the  addressee  does  not  acce])t  a  bill  payable  after  sight,  and  the 
holder  does  not  give  notice  of  dishonour  tt)  the  drawer  and  endorsers  in  the 
event  of  the  bill  being  accepted  on  a  second  presentation  as  of  that  date 
and  not  of  the  first  date  of  presentation,  the  drawer  and  endorsers  are 
discliarged  unless  they  consent  to  the  bill  being  accepted  as  of  the  date  of 
its  second  presentment. 

19.  General  and  Qvnlificd  Acceptances. — (1)  An  acceptance  is  either 
general  or  qualified.  {'!)  A  general  acceptance  assents  without  qualification 
to  the  order  of  the  drawer.  This  binds  the  acceptor  to  pay  the  sum  for 
which  the  bill  is  drawn  to  the  person  named  in  the  bill  and  his  endorsers 
at  the  date  and  place  stated  in  the  bill ;  or  if  no  place  be  stated,  then  at  the 
place  of  business  or  residence  of  the  drawee.  A  qualified  acceptance  in 
express  terms  varies  the  effect  of  the  bill  as  drawn.  If  the  acceptor  desires 
to  qualify  his  acceptance,  he  must  do  so  on  the  face  of  the  bill  in  clear  and 
unequivocal  terms,  and  so  that  any  person  taking  the  bill  could  not,  if  he 
acted  reasonably,  fail  to  understand  that  it  was  accepted  subject  to  an 
expressed  qualification  {Mrycr  d-  Co.,  1891,  A.  C.  520).  The  acceptance 
cannot  vary  the  ellect  of  the  bill  by  promising  the  performance  of  anything 
but  the  payment  of  money  (s.  17),  nor  must  it  engage  to  pay  a  larger 
sum  than  that  for  which  tlie  bill  was  drawn  (Stamp  Act,  1891  (54  &  55 
Yict.  c.  39)  ).  The  holder  of  a  bill  may  refuse  to  take  a  qualified  acceptance, 
and  may  treat  the  bill  as  dishonoured  by  non-acceptance.  (As  to  position 
of  drawer  and  endorsers  in  the  event  of  a  qualified  acceptance  being  taken, 
see  s.  44.)  A  verbal  qualification  cannot  be  proved,  because  it  is  ex- 
pressly required  that  an  acceptance  shall  be  in  writing,  but  the  mere 
addition  of  the  words  "  as  cautioner  "  is  not  a  qualification  of  the  acceptor's 
engagement  to  pay  (  WalJccrs  Trs.,  siqjra).  In  particular,  an  acceptance  is 
qualified  which  is  («)  conditional,  that  is  to  say,  which  makes  payment  by 
the  acceptor  dependent  on  the  fulfilment  of  a  condition  therein  stated. 
Summary  diligence  is  incompetent  on  such  an  acceptance,  as  the  fulfilment 
of  the  condition  must  be  a  matter  of  proof ;  {h)  partial,  that  is  to  say,  an 
acceptance  to  pay  part  only  of  the  amount  for  which  the  bill  is  drawn. 
Such  an  acceptance,  unlike  one  that  is  otherwise  (|ualified,  may  be  taken  by 
the  holder  without  the  assent  of  the  drawer  and  prior  endorsers,  though, 
to  preserve  recourse  against  tliem,  the  holder  must  give  them  notice  of  the 
fact  (s.  44) ;  (c)  local,  that  is  to  say,  an  acceptance  to  pay  only  at  a 
particular  specified  place.  An  acceptance  to  pay  at  a  particular  place  is  a 
general  acceptance,  unless  it  expressly  states  that  the  bill  is  to  be  paid  there 
only,  and  not  elsewhere  ;  (r/)  qualified  as  to  time,  as  where  a  bill  is  drawn 
one  month  after  date,  but  is  accepted  payable  six  months  after  date ;  {c) 
the  acceptance  of  some  one  or  more  of  the  drawees,  but  not  of  all.  But 
the  acceptance  of  oiki  diawcc  For  himself  and  any  others  will  l)ind  those  for 
wlioiii  lie  signs,  if  he  have  their  implied  or  express  authority  to  do  so. 

20.  Inchoate  Bills. — (1)  Wliere  a  simple  signature  on  a  blank  stamped 
paper — tliat  is,  on  paper  l^earing  an  impressed  stamp  s])ecially  ap})ropriated 
to  bills  and  notes,  l^ul  n(jt  to  a  signature  on  paper  stamped  with  a  different 
stamp,  or  to  a  signature  on  paper  bearing  an  adhesive  stamp — is  delivered 
by  the  signer  in  order  that  it  may  be  converted  into  a  bill,  it  operates  as 
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2)rivid  facie  uuLliDiiL}'  Lij  lill  it  up  us  u  ccniipleLe  Ijill  for  any  uiiiuuiit  the 
stiiinp  will  covor,  usiii<^  tlic  .signature  for  that  of  the  drawer,  or  the  acceptor, 
or  an  endorser.  In  like  manner,  when  a  bill  is  wanting  in  any  material 
particular,  the  person  in  jjossession  of  it  has  a  priiiid  facie  authority  to  fill 
uj)  the  omission  in  any  way  he  thinks  tit.  It  is  essential  that  the  stamped 
])a])('r  have  been  actually  delivered  for  the  purpose  of  being  converted  into 
a  liill.  ir  it  c-au  be  proved  that  it  was  delivered  for  any  other  purpose,  or 
if,  instead  of  being  delivered,  it  has  been  found  or  stolen  and  filled  up,  and 
endorsed  by  a  finder  or  a  thief  even  for  value  to  a  hand  Jiilr  holder,  the 
person  who  originally  signed  the  blaidv  paper,  afterwards  lilled  up  without 
his  consent,  express  or  implied,  will  not  be  liable  (Baxendalc,  1878,  L.  11. 
3  Q.  I).  I),  at  jt.  r»;'.  1).  A  jit'isnii  who  has  merely  signed  a  stamped  bill 
paper  may  be  barred  l)y  ni-gliuence  fnini  setting  up  the  defence  that  he 
did  not  deliver  tlu;  stamped  paper  with  the  signature  thereon  for  the 
pui-pose  of  being  made  a  bill,  but  such  negligence  nuist  amount  to  the  actual 
neglect  of  a  duty  on  his  part  {Baj:cndale,  supra,  at  p.  532).  The  signature 
on  till!  bill  is  in  the  first  place  proof  of  the  holder's  authority  to  lill  it  up 
as  a  complete  bill,  but  the  person  who  signed  the  blank  stamped  paper 
may  prove  by  parole  evidence  that  the  bill  has  not  been  filled  up  in 
accordance  with  his  instructions  (sec.  100).  The  mere  fact  that  a  person 
accepts  a  bill  drawn  on  a  stamp  of  higher  value  than  it  need  bear,  which, 
after  acceiitance,  is  fraudulently  altered  so  as  to  cover  a  much  larger  sum, 
is  no  bar  to  the  acceptor  setting  up  the  subsec^uent  alteration  of  the  bill  as 
a  defence  to  an  action  on  it  {Sclwljield,  1894,  L.  H.  2  Q.  B.  GGO).  While  the 
holder  has  in  general  a  right  to  use  the  signature  on  an  inchoate  bill  as 
tiiat  of  a  drawer,  acceptor,  or  endorser,  his  right  is  not  so  aljsolute  as  to 
mititle  him  to  use  a  signature  on  the  back  of  a  printed  form,  and  therefore 
iniplicHlly  intendtnl  as  the  signature  of  an  endorser,  as  that  of  a  drawer  or 
acceptor.  The  authority  of  a  person  in  possession  of  an  incomplete  bill  to 
supply  the  omissions  may  be  lindted  to  a  certain  extent  by  notes  on  the 
bill,  although  not  forming  part  of  it,  and  may  be  revoked,  and  impliedly  is 
revoked,  by  the  se([uestration  of  the  signer.  Such  revocation,  whether 
actual  or  implied,  does  not  affect  the  rights  of  a  holder  in  due  course 
{M'Mccldn,  1881,  8  K.  587). 

Hill  must  he  completed,  within  reasonable  Time. — (2)  In  order  that  any 
such  instrument,  when  completed,  may  be  enforceable  against  any  person 
who  became  a  party  thereto  prior  to  its  completion,  it  must  be  filled  up 
within  a  reasonable  time,  and  strictly  in  accordance  with  the  authority 
given.  Eeasonable  time  for  this  purpose  is  a  question  of  fact.  Thus  a  bill 
payable  on  demand  nmst  probably  be  completed  in  a  shorter  period  than 
one  tlrawn  at  a  currency. 

Complctrd  [yill  in  hands  of  Holder  in  due  course. — If  any  such  uistrument, 
after  coni]ilctinii,  is  negotiated  to  a  holder  in  due  course,  it  is  valid  and 
elVeetual  for  all  ])urposes  in  liis  hands,  and  he  nuiy  enforce  it  as  if  it  had 
l)een  tilled  up  within  a  reasonable  time,  and  strictly  in  accordance  with  the 
authority  given.  As  any  fact  relating  to  a  bill  which  is  relevant  to  any 
question  of  liability  thereon  may  be  proved  by  parole  evidence  (s.  100),  a 
defence  by  the  signer  to  an  action  on  the  bill  by  the  holder,  to  the  effect 
that  the  holder  knew  at  the  time  of  taking  it  that  it  had  been  delivered  in 
an  incomplete  state,  and  that  it  was  not  intended  that  it  should  be  filled  up 
for  the  amount  it  bears,  woidd  be  sustained  {Lyon,  1841,  4  D.  178).  If  such 
holder  neirotiate  the  liill  to  one  wlio  knows  tliat  it  was  filled  up  in  contra- 
vention  of  the  authority  given,  such  holder,  if  not  a  i»;irly  to  any  fraud  or 
illegality  altecting  it,  has  all  the  rights  of  the  holder  from  whom  he  took 
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the  bill  (s.  29  (3) ;  see  also  Garrard,  1882,  L.  R  10  Q.  B.  D.  30).  A  holder 
in  due  course  is  not  deprived  of  his  rights  because  the  blank  stamped  paper 
is  only  tilled  up  by  the  person  in  possession  after  the  lapse  of  the  pre- 
scriptive period  {Montague,  22  L.  J.  C.  P.  187),  nor  from  tlie  fact  that 
between  the  date  of  the  delivery  of  the  signature  and  the  filling  up  of  the 
blank  paper,  the  signer  has  been  bankrupt  and  discharged  {Ex  parte, 
Hayirard,  1871,  L.  R  6  Ch.  546). 

2  I  ■  Delivery. — (1)  Every  contract  on  a  bill,  whether  it  be  tlie  drawer's, 
the  acceptor's,  or  an  endorser's,  is  incomplete  and  revocable  until  delivery  (s.  2) 
of  the  instrument  in  order  to  give  eflect  thereto  {Martini,  1878,  6  R.  342). 
Provided  that  where  an  acceptance  is  written  on  a  l)ill,  and  the  drawee 
gives  notice  to,  or  according  to  the  directions  of,  the  person  entitled  to  the 
bill  that  he  has  accepted  it,  the  acceptance  then  becomes  complete  and 
irrevocable.  In  this  country,  where  the  sender  of  a  letter  cannot  get  it 
returned  after  it  has  been  posted,  if  the  endorsee  of  a  bill  authorises  the 
endorser  to  send  the  bill  through  the  post  office,  the  bill,  as  soon  as  it  is 
posted,  becomes  the  property  of  the  endorsee  {Ex  parte  Cote,  1873,  L.  E.  9 
Ch.  Appeals,  27). 

But  though  until  delivery  there  is  no  contract  on  the  bill,  and  the 
drawee  may  cancel  his  signature  and  return  the  bill  unaccepted,  he  may 
still  be  liable  in  damages  for  his  refusal  to  accept.  It  is  an  apparent  excep- 
tion to  this  rule,  that  if  the  drawee  have  funds  of  tlie  drawer  in  his  hands, 
presentation  of  the  bill  to  him  operates  as  an  intimated  assignation  of 
such  funds  in  favour  of  the  holder  (s.  53  (2)) ;  but  it  is  explicable,  on 
the  ground  that  the  drawee's  liability  is  not  founded  on  tlie  bill,  but  upon 
the  fact  of  his  indebtedness  to  the  drawer,  of  liis  right  to  enforce  payment, 
of  which  the  bill  is  the  assignation  (Wallace  and  M'Neil,  Banking  Law, 
96 ;  Thorburn  on  Bills  of  Exchange,  59).  (2)  As  between  immediate 
parties,  and  as  regards  a  remote  party  other  than  a  holder  in  due  course 
(s.  29),  the  delivery,  {ci)  in  order  to  be  effectual,  must  be  made  either  by  or 
under  the  authority  of  the  party  drawing,  accepting,  or  endorsing,  as  the 
case  may  be ;  {h)  may  be  shown  to  have  been  conditional,  or  for  a  special 
purpose  only,  and  not  for  the  purpose  of  transferring  the  property  in  the 
bill.  Thus,  if  a  bill  bear  that  it  is  transferred  conditionally,  any  person 
taking  it  is  affected  by  the  condition  (s.  35).  If  the  bill  be  in  the  hands  of  a 
holder  in  due  course,  a  valid  delivery  of  the  bill  by  all  parties  prior  to  him, 
so  as  to  make  them  liable  to  him,  is  conclusively  presumed  (s.  20).  (3)  Where 
a  bill  is  no  longer  in  the  possession  of  a  party  who  has  signed  it  as  drawer, 
acceptor,  or  endorser,  a  valid  and  unconditional  delivery  by  him  is  presumed 
until  the  contrary  is  proved. 

4.    CArACITY   AND   AUTHORITY   OF   PAKTIES. 

22.  Capacity  to  Sign  Bills. — (1)  Capacity  to  incur  liability  (ss.  53-8) 
as  a  party  to  a  bill  is  co-extensive  with  capacity  to  contract  (see  Capacity). 
Provided  tliat  nothing  in  this  section  shall  enable  a  corporation  to  make 
itself  liable  as  drawer,  acceptor,  or  endorser  of  a  bill  unless  it  is  competent 
to  it  so  to  do  under  the  law  for  tlie  time  being  in  force  relating  to  corpora- 
tions (see  Company).  In  England,  it  lias  been  decided  Ijy  the  Court  of 
Appeal  that  an  infant  cannot  bind  himself  by  the  acceptance  of  a  bill,  even 
though  the  bill  is  given  for  the  price  of  necessaries  supplied  to  him  during 
infancy  {In  re  Soltykoff,  1891,  1  Q.  B.  413).  (2)  Where  a  bill  is  drawn  or 
endorsed  liy  an  infant,  minor,  or  corporation  having  no  ca])acity  or  power 
to  incur  liability  on  a  bill,  the  drawing  or  endorsement  entitles  the  holder 
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(s.  2)  to  receive  payment  of  the  bill,  and  to  enforce  it  against  any  other 
party  thereto  (s.  54  (2)). 

23.  Signature  of  Parties  Essential  to  Liahility. — No  person  (s.  2)  is  lialjle 
as  a  drawer  (s.  55  (1)),  endorser  (s.  55  (2)),  or  acceptor  (s.  54)  of  a  bill  who 
lias  nf)t  signed  it  as  such.  No  person  can  be  liable;  on  a  bill  exce])t  in  one 
of  these  three  capacities  (  W'alLcrs  Trs.,  1880,  7  li.  (ii.  L.)  85). 

Trade  or  Assumed  Name. — (1)  Where  a  person  signs  a  bill  in  a  trade  or 
assumed  name,  he  is  liable  thereon  as  if  he  had  signed  it  in  his  own  name. 
No  (Jiie  can  accept  a  bill  except  the  drawee;  Itut  if  the  acceptor  sign  a 
different  name  from  that  of  the  person  to  whom  the  bill  is  addressed,  the 
h(jlder  is  entitled  to  prove  that  the  signature  is  the  signature  of  the  trade 
or  assumed  name  of  the  drawee.  Such  a  l)ill  would  not  warrant  summary 
diligence. 

Piirtncrship. — (2)  The  signature  of  the  name  of  a  firm  is  e({uivalent  to 
the  signature  by  the  person  so  signing  of  the  names  of  all  persons  liabli;  as 
})artners-in  that  firm.  "  Where  a  signature  is  common  to  an  individual  and 
a  firm  of  which  the  individual  is  a  mendjer,  a  hond  fide  holder  for  value, 
without  notice  whose  paper  it  is,  of  a  bill  of  exchange  with  such  signature 
attached,  has  ntjt  an  o})tion  to  sue  either  the  individual  or  the  firm.  But 
there  is  a  presumption  that  the  bill  was  given  for  the  firm,  and  is  binding 
upon  it,  at  least  where  the  individual  carries  on  no  business  separate  from 
the  business  of  the  firm  of  wliich  he  is  a  member.  This  presumption,  how- 
ever, may  be  rebutted  l)y  proof  that  tlic  bill  was  signed,  not  in  the  name  of 
the  partnershi}),  but  of  the  individual  for  his  private  purposes ;  and  it  is 
immaterial  that  the  hond  fide  holder  took  the  bill  as  the  bill  of  the  proprie- 
tors of  the  business  carried  on  by  the  partnership,  whoever  they  may  be, 
and  not  merely  as  the  bill  of  the  individual "  {Yorlcsliirc  Ikinldvg  Co.,  1879, 
L.  B.  4  C.  r.  1).  204 ;  L.  B.  5  0.  B.  L>.  100).  If  a  bill  is  adcU-cssed  to  a  firm, 
and  is  accepted  by  a  partner  thereof  in  the  firm's  name,  the  addition  of  that 
partner's  own  name  beneath  that  of  the  firm  does  not  render  the  partner 
separately  lialjle  {In  re  Barnard,  1886,  L.  B.  32  Ch.  D.  447).  A  firm's 
signature  to  a  bill  by  one  of  the  partners  after  the  dissolution  of  the  co- 
partnery does  not  bind  the  firm  or  the  other  partners  {Goodirin,  1890, 18  B. 
193).  As  to  fraudulent  use  of  firm's  name  by  one  of  tlie  partners  (Fatcrson 
Bros.,  1891,  18  B.  403),  see  also  Bartnekship. 

24'.  Forged  or  Unauthorised  Signature. — Subject  to  the  provisions  of 
the  Act  (ss.  54  (2),  55  (2),  GO,  80,  and  82),  where  a  signature  on  a  bill  is 
forged  or  placed  thereon  without  the  authority  of  the  person  whose  signature 
it  purports  to  be,  the  forged  or  unauthorised  signature  is  wholly  inoperative, 
and  no  right  to  retain  the  bill,  or  to  give  a  discharge  therefor,  or  to  enforce 
])aynient  thereof  against  any  party  thereof,  can  be  acquired  through  or 
under  that  signature,  unless  the  party  against  whom  it  is  sought  to  retain 
or  enforce  payment  of  the  bill  is  precluded  from  setting  u]>  the  forgery  or 
want  of  authority.  Thus  a  person  may  by  his  conduct  be  barred  2H')'so)iali 
r.rccp/io/ir  from  denying  the  genuineness  of  his  signature  to  an  innocent 
holder  (Bruoh;  1871,  L.  B.  G^Ex.  89;  Arnold,  187G,  L.  B.  1  C.  B.  D.  578). 
lint  when  a  person  comes  to  know  that  his  signature  has  been  forged  to  a 
bill,  mere  delay  on  his  part  in  giving  notice  of  the  forgery  to  the  bill-holder 
will  not  necessarily  imply  ado])tion  nor  bar  him  from  repudiating  liability, 
unless  the  bill-holder  or  others  have  been  prejudiced  by  his  silence 
{M'Kenzie,  1881,  8  B.  (H.  L.)  8).  No  one  can  be  a  holder  in  due  course  of  a 
bill  who  derives  his  title  through  a  forged  endorsation  (ss.  20, 54(2), 59, and  04). 

Fatification  of  Unauthorised  Signature. — Nothing  in  the  section  afl'ects  the 
ratification  of  an  unauthorised  sitrnature  not  amounting  to  a  forgerv,  that  is, 
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nothing  prevents  a  signature  not  forged  but  udhihited  without  authority 
from  being  subsequently  ratified,  so  as  to  preclude  the  person  so  ratifying 
from  pleading  that  it  had  been  lulhiliited  without  his  authority. 

25.  Procuration  Sit/ natures. — A  signature  by  procuration  operates  as 
notice  that  the  agent  has  but  a  limited  authority  to  sign,  and  the  principal 
is  only  boiuid  by  such  signature  if  the  agent,  in  so  signing,  was  acting 
within  the  actual  limits  of  his  authority.  Where  an  agent  accepts  or 
endorses  per  procuration,  the  taker  of  the  bill  or  note  so  accepted  or 
endorsed  is  bound  to  inquire  as  to  the  extent  of  the  agent's  authority ;  and 
where  an  agent  has  such  authority,  his  abuse  of  it  does  not  afiect  a  bond 
fide  holder  for  value  {Bnjant,  1893,  Appeal  Cases,  170).  See  also  Agency  ; 
Pkocukation  to  Sign  Bills. 

26.  Persons  Sujiiing  as  Agent  or  in  a  Reiiresentative  Capdcit)/. — Where  a 
person  (s.  2)  signs  a  bill  as  drawer,  endorser,  or  acceptor,  and  adds  words  to 
his  signature  indicating  that  he  signs  for  or  on  behalf  of  a  principal,  or  in 
a  respresentative  character,  he  is  not  personally  liable  thereon  ;  but  the  mere 
addition  to  his  signature  of  words  describing  him  as  an  agent  or  as  filling 
a  representative  character  does  not  exempt  him  from  personal  liability. 
Thus,  if  a  person  who  has  no  authority  to  do  so  sign  a  bill  as  agent  for  a 
disclosed  principal  and  the  principal  repudiate  liability,  the  agent  is  not 
lial)le  on  the  bill,  though  he  may  be  liable  personally  to  indemnify  the 
holder  for  any  loss  sustained  (Pol hill,  1  L.  J.  K.  B.  92),  But  where  a 
contract  is  signed  by  one  who  professes  to  be  signing  "  as  agent,"  but  who 
has  no  principal  existing  at  the  time,  and  the  contract  would  be  wholly 
inoperative  unless  binding  upon  the  person  who  signed  it,  he  is  personally 
lial)le  on  it  (l^^elner,  1866,  L.  E.  2  C.  P.  174;  see  also  APMeelin,  1889,  16 
It.  363).  Where  a  company  has,  l)y  its  ]\Ienioraudum  and  Articles  of  Associa- 
tion, power  to  draw  and  accept  bills,  the  directors  or  other  officials  signing 
"  for  and  on  behalf  of  "  the  company  are  not  personally  liable.  A  different 
result  follows  where  the  company  has  no  such  power.  Here  the  persons 
signing  w^ould  be  personally  liable  to  a  holder  for  value,  as  by  their  accept- 
ance they  represented  that  they  had  authority  to  accept  on  behalf  of  the 
company,  wdiich,  being  a  false  representation  of  a  matter  of  fact  and  not  of 
law,  gave  a  cause  of  action  to  the  holder  who  had  acted  upon  it  (  West  London 
Commercial  Bank,  1883,  L.  E.  12  Q.  B.  D.  157 ;  affd.  1884,  L.  E.  13 
Q.  B.  D.  360).  (2)  In  determining  whether  a  signature  on  a  l)ill  is  that  of 
the  principal  or  that  of  the  agent  by  whose  hand  it  is  written,  the  con- 
struction most  favourable  to  the  validity  of  the  instrument  is  adopted. 

5.  The  Consideration  of  a  Bill. 

27.  Value  and  Holder  for  Value. — Before  dealing  with  this  section,  the 
law  regarding  the  consideration  for  a  bill  may  thus  bo  generally  stated. 
To  render  a  bill  valid  in  Scotland,  it  does  not  require  to  have  been  granted 
for  value,  adequate  or  inadequate  {Latv,  1876,  3  E.  1192),  nor  do  the  words 
"  for  value  received  "  require  to  form  part  of  it,  whether  value  have  been 
received  or  not.  In  the  cases  following,  the  plea  that  the  bill  was  granted 
for  no  valuable  consideration  may  be  a  relevant  defence  which,  if  proved, 
will  preclude  the  holder,  thougli  not  an  original  party  but  not  a  holder  in 
due  course  (s.  29),  from  enforcing  it  («)  where  the  bill  has  been  signed 
without  intention  to  grant  an  obligation,  or  where  it  has  been  obtained  by 
fraud,  force,  or  fear  (see  Fraud)  ;  (h)  where  a  l)ill  has  been  given  under 
an  agreement  that  it  was  io  be  used  only  on  a  certain  consideration,  which 
has  failed  ;  (c)  where  it  is  an  acconnnodation  bill ;  {d)  where  it  is  given  for  an 
immoral  or  illegal  consideration,  or  one  which  the  law  does  not  recognise. 
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A  bill,  lunvevcr,  givfu  liy  one  person  to  another  i'or  u  gumblini^  del  it  and 
endorsed  to  a  third  party  for  value,  is  valid,  and  entitles  the  holder  to 
reeover  u])on  it,  even  althout^li  he  was  aware  at  the  time  of  taking  it  that 
it  had  been  given  for  a  gamliling  d('l)t,  as  such  a  consideration  is  not 
illegal,  but  only  voidable,  under  H  &  !J  Vict.  c.  109  {Lillcij,  oG  L.  J.  Q.  B. 
248) ;  (t)  wluue  the  bill  is  reducible  l)y  the  granter's  credit(irs.  (1)  Viduahle 
consider atiun  \(n-  ;i  bill  may  l)e  constituted  by  (a)  any  consideration  sufficient 
to  support  a  simple  contract;  (h)  an  antecedent  debt  or  liability.  Such  a 
debt  or  liability  is  deemed  valuable  consideration  whether  the  bill  is  payable 
on  demand  or  at  a  future  time.  ('2)  Where  value  has  at  any  time  Ijcen  given 
for  a  bill,  the  holder  is  deemed  to  be  a  lujlder  for  value  as  regards  the  acceptor 
and  all  parties  to  the  l)ill  who  became  jiarties  prior  to  such  time.  ('■'<)  Where 
the  holder  of  a  bill  has  a  lien  on  it,  arising  either  from  contract  or  implication 
of  law,  he  is  deemed  to  be  a  holder  for  value  to  the  extent  of  the  sum  for 
which  he  has  a  lien  (see  J5ankek's  Likn). 

28.  Accommodation  Bill  or  Party. — See  Accommodation  Bill. 

29.  Holder  in  Due  Course. — (1)  A  holder  in  due  course  is  a  holder  who 
has  taken  a  liill,  comph^te  and  regular  on  the  face  of  it  (ss.  '^,  64),  under  the 
following  contliLions,  namely  ; — {a)  That  he  became  the  holder  of  it  before  it 
was  overdue  (ss.  14,  36  (o)  ),  and  without  notice  that  it  had  been  previously 
dishonoured,  if  such  was  the  fact ;  (h)  that  he  took  the  bill  in  good  faith 
(s.  90),  and  for  value  (s.  27),  and  that,  at  the  time  the  bill,  was  negotiated 
to  him,  he  had  no  notice  or  knowledge  of  any  defect  {Jones,  L.  K.  2  A|)peal 
Cases,  6."!2)  in  the  title  of  the  ])ersoii  who  negotiated  it.  No  one  can  be  a 
holder  in  due  course  of  a  Itill  the  signature  to  which  has  been  forged  or 
adhibited  without  authority  (s.  24).  (2)  In  particular,  the  title  of  a  person 
(s.  2)  who  negotiates  (ss.  ."n-H)  a  l)ill  is  defective  within  the  meaning  of 
the  Act  when  he  obtained  the  bill  or  the  acceptance  thereof  by  fraud, 
duress  or  force,  and  fear  or  other  unlawful  means  (as,  for  example,  by 
theft),  or  for  an  illegal  consideration  (s.  27),  or  when  he  negotiates  it  in 
breach  of  faith  or  under  such  circumstances  as  amount  to  a  fraud.  A 
person  whose  title  is  defective  is  to  be  distinguished  from  one  who  has  no 
title  at  all  (s.  24).  (o)  A  holder  (s.  2),  whether  for  value  or  not,  who 
derives  his  title  to  a  liill  through  a  holder  in  due  course,  and  who  is  not 
himself  a  party  to  any  fraud  or  illegality  alfecting  it,  has  all  the  rights  of 
that  holder  in  due  course  as  regards  the  acceptor  and  all  ])arties  to  the  bill 
prior  to  that  holder  (ss.  20,  21  ^2),  ".S,  54  (2),  55,  56,  64,  88  (2). 

30.  Prcsumjytion  of  Value  and.  Good  Faith. — (1)  Every  party  whose 
signature  (ss.  3,  17,  20,  91)  appears  on  a  bill  is  pri^nd  facie  deemed  to  have 
become  a  party  thereto  for  value  (s.  27).  (2)  Every  holder  (s.  2)  of  a  bill  is 
jirimd  facie  deemed  to  be  a  holder  in  due  course  (s.  29),  but  this  presuni])tion 
may  l)e  overcome  by  parole  evidence  (s.  100).  If  in  an  action  (s.  2)  on  a 
bill  it  is  admitted  or  proved  tlmt  the  acceptance,  issue  (s.  2),  or  subsequent 
negotiation  (ss.  31-7)  of  the  bill  is  affected  with  fraud,  duress  or  force, 
and  fear  or  illegality  (s.  29),  the  burden  of  ])roof  is  shifted,  unless  and  until 
the  holder  proves  that,  subsequent  to  the  alleged  fraud  or  illegality, 
value  (s.  27)  has  in  good  faith  (s.  90)  been  given  for  the  bill.  Where  fraud 
is  averred  jiikI  ]iid\-ed,  the  burden  of  proof  is  on  the  pursuer  to  show  that 
value  has  been  gi\eu,  and  that  it  has  been  given  in  good  faith.  witlKuit 
notice  of  any  fraud  {Tatain,  L.  E.  23  Q.  B.  D.  345). 

6.   Negotiation  of  Bills. 

3  I  .  What  constitutes  Negotiation. — (1)  A  bill  is  negotiated  when  it  is 
transferred  from  one  person  to  another  in  such  a  manner  as  to  constitute 
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the  transferee  the  holder  of  ilie  bill.  Thus  the  delivery  of  unendorsed  bills 
payable  to  order  to  a  person  is  not  negotiation  of  them,  thougli  the 
conversion  of  a  simple  transferee  into  a  holder  is  (per  Stirling,  J.,  in  Day, 
1893,  W.  N.  3).  (2)  A  bill  payable  to  bearer  (ss.  2,  8  (3))  is  negotiated  by 
delivery  (ss.  2,  21).  (3)  A  bill  payable  to  order  is  negotiated  by  the 
endorsement  of  the  holder  completed  by  delivery  (s.  21).  As  to  forged 
endorsations,  see  s.  24.  The  following  may  negotiate  bills  for  a  named 
holder :  {a)  an  agent  having  authority  to  do  so  (s.  25),  {h)  an  executor,  or 
(c)  a  trustee  in  bankruptcy  (19  &  20  Vict.  c.  79,  s.  102). 

Transfer  for  Value  witliout  indorsation. — (4)  "Where  the  holder  of  a  bill 
payable  to  his  order  transfers  it  for  value  without  endorsing  it,  the  transfer 
gives  the  transferee  such  title  as  the  transferror  had  in  the  bill,  and  the 
transferee,  in  addition,  acquires  the  right  to  have  tlie  endorsement  of  the 
transferror.  In  the  event  of  the  bill  being  subsequently  endorsed,  it  is  a 
question  what  date  will  be  held  to  be  the  date  of  delivery.  It  is  thought 
that  the  date  of  delivery  must  be  taken  to  be  the  date  of  endorsement, 
and  not  of  delivery.  (5)  Where  any  person  is  under  obligation  to  endorse 
a  bill  in  a  representative  capacity,  he  may  endorse  it  in  such  terms  as 
to  negative  personal  responsibility  (as  to  mode  of  doing  so,  see  ss.  16  (1) 
and  26). 

32 .  Bequisites  of  a  Valid  Endorsement. — An  endorsement,  to  operate  as 
a  negotiation,  must  comply  with  the  following  conditions,  namely :  (1)  It 
must  be  written  on  the  bill  itself  and  signed  by  tlie  endorser.  The  simple 
signature  of  the  endorser  on  the  bill,  without  additional  words,  is  sufficient. 
An  endorsement  on  a  separate  paper  is  not  a  valid  negotiation  of  a  bill,  but 
may  entitle  the  person  to  whom  the  paper  is  delivered  to  have  the  bill 
duly  endorsed  to  him.  Tlie  fact  that  a  person  writes  his  name  on  the  back 
of  a  bill  and  hands  it  to  another,  does  not  necessarily  constitute  him  an 
endorser,  but  he  may  be  liable  as  a  guarantor.  Thus,  where  a  person 
endorsed  a  bill  to  the  effect  that,  in  case  of  non-payment  by  the  acceptor, 
the  bill  was  to  be  presented  to  him,  it  was  held  that,  although  he  could  not 
be  sued  as  an  endorser,  he  was  liable  as  a  guarantor  {Stagg,  Mantle,  &  Co., 
1895,  12  T.  L.  E.  12).  An  endorsement  written  on  an  allonge  or  on  a 
"  copy "  of  a  bill  issued  or  negotiated  in  a  country  where  "  copies "  are 
recognised,  is  deemed  to  be  written  on  the  bill  itself.  An  "  allonge  " 
(Fr.  allonge,  lengthening,  drawing  out)  is  the  term  applied  to  a  slip  of  paper 
attached  to  a  bill  upon  which  the  supernumerary  endorsements  are  written. 
See  Allonge.  A  copy  is  not  to  be  confounded  with  one  of  the  bills  in  a 
set  (s.  71),  nor  with  the  duplicate  of  a  lost  bill  (s.  69). 

Partial  Endorsement. — (2)  The  endorsement  must  bo  an  endorsement  of  the 
entire  bill.  A  partial  endorsement,  that  is  to  say,  an  endorsement  which  pur- 
ports to  transfer  to  tlie  endorsee  a  part  only  of  the  amount  payable,  or  which 
purports  to  transfer  the  bill  to  two  or  more  endorsees  severally,  does  not 
operate  as  a  negotiation  of  the  bill  (ss.  7  (2),  34  (3)).  There  seems  nothing 
incompetent  to  the  holder,  after  receiving  a  payment  to  account,  to 
negotiate  the  bill  quoad  the  balance,  for  then  that  is  the  "  sum  payable." 

Several  Payees  or  Endorsees. — (3)  Where  a  liill  is  payable  to  the  order  of 
two  or  more  payees  or  endorsees  who  are  not  partners,  and  even  then  if  the 
business  be  not  one  where  power  to  endorse  is  presumed  {Garland,  L.  E.  8, 
Ex.  216),  all  must  endorse,  unless  the  one  endorsing  has  authority  to  endorse 
for  the  others. 

Misdescription  of  Payee  or  Endorsee.— {^)  Where,  in  a  bill  payable  to  order, 
the  payee  or  endorsee  is  wrongly  designated,  or  his  name  mis-spelt,  he 
may  endorse  the  bill  as  therein  described,  adding,  if  he  think  lit,  his  proper 
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signature.  If  the  proper  signature  is  not  added,  summary  diligence  is 
incompetent. 

Order  of  Endorscmrntfi. — (5)  Where  there  are  two  or  more  endorsements 
on  a  Ijill,  each  endorsement  is  deemcid  to  have  Ijcen  made  in  the  order  in 
which  it  appears  on  the  bill  until  the  contrary  is  proved. 

Kinds  of  Endorsements. — (6)  An  endorsement  may  he  made  in  blank  or 
special  (s.  ?A).  It  may  also  contain  terms  making  it  restrictive  (s.  35)  or 
conditional  (s.  33). 

33.  (Jondilional  Endorsement. — Where  a  bill  i)urports  to  be  endorsed 
conditionally,  the  condition  may  be  disregarded  by  the  payer,  and  payment 
to  th(!  endorsee  is  valid  whether  the  condition  has  been  fuliilled  or  not. 

34.  JUank  Endorsement. — (1)  An  endorsement  in  blank  specifies  no 
endorsee,  and  a  bill  so  endorsed  becomes  payable  to  bearer.  A  blank 
endorsement  may  be  made  either  by  writing  a  simple  signature  on  the  bill, 
or  by  writing  above  the  signature  the  words  "  Pay  to  or  order,"  or 
"  Pay  to  or  bearer."  A  blank  endorsement  followed  by  a  special 
endorsement  remains  payable  to  Ijearer,  but  the  holder  must  cancel  the 
endorsements  subsequent  to  the  blank  endorsement.  A  person  taking  a 
bill  in  such  circumstances  may  be  affected  by  notice  that  his  transferror's 
title  is  defective. 

Special  Endorsement. — (2)  A  special  endorsement  specifies  the  person  to 
whom,  or  to  whose  order,  the  bill  is  to  be  payable  (s.  8  (4,  5)).  "  Pay  to 
A.  B."  "Pay  to  A.  11.  or  order,"  or  "Pay  to  A.  B.'s  order,"  are  special 
endorsements.  (3)  The  provisions  of  the  Act  relating  to  a  payee  apply, 
with  the  necessary  modifications,  to  an  endorsee  under  a  special  endorse- 
ment (s.  7). 

Conversion  of  Blank  into  Special  Endorsement. — (4)  When  a  bill  has  been 
endorsed  in  blank,  any  holder  may  convert  the  blank  endorsement  into  a 
special  endorsement  by  writing  above  the  endorser's  signature  a  direction  to 
pay  the  bill  to,  or  to  the  order  of,  himself  or  some  other  person. 

Restrictive  Endorsement. — (5)  Where  a  restrictive  endorsement  authorises 
further  transfer  (s.  35),  all  subsequent  endorsees  take  the  bill  with  the  same 
rights,  and  subject  to  the  same  liabilities,  as  the  first  endorsee  under  the 
restrictive  endorsement. 

35.  Restrictive  Endorsement. — (1)  An  endorsement  is  restrictive  which 
prohibits  the  further  negotiation  (s.  31)  of  the  bill,  or  which  expresses  that 
it  is  a  mere  authority  to  deal  with  the  bill  as  thereby  directed,  and  not  a 
transfer  of  the  ownership  thereof,  as,  for  example,  if  a  bill  be  endorsed 
"  Pay  D.  only,"  or  "  Pay  D.  for  the  account  of  X,"  or  "  Pay  D.  or  order  for 
collection."  "  Pay  to  A.  B.  or  order  value  in  account  with  C.  D."  is  not  a 
restrictive  endorsement,  but,  in  t'llect,  a  simple  endorsement  "to  A  B  or 
order  "  (BncUci/,  L.  E.  3  Ex.  135). 

Rights  and  Bowers  of  Restricted  Endorsee. — (2)  A  restrictive  endorsement 
gives  the  endorsee  the  right  to  receive  payment  of  the  bill  (ss.  38  and  59), 
and  to  sue  any  party  thereto  that  his  endorser  could  have  sued,  but  gives  him' 
no  power  to  transfer  his  rights  as  endorsee,  unless  it  expressly  a'lithorises 
him  to  do  so.  A  person  to  whom  a  bill  is  restrictively  endorsed  for 
collection,  and  who  pays  the  amount  of  the  bill  to  the  endorser,  cannot, 
because  of  such  payment,  acquire  riglits  on  the  bill  against  the  acceptor 
where  the  amount  is  paid  to  the  endorser  before  maturity.  The  endorsee 
may  delegate  his  duty  of  collection  to  a  third  party  if  the  words  "  or  order  " 
are  added  to  the  endorsation,  liut  under  an  endorsation  such  as  "  Pay  A.  B. 
for  my  account,"  A.  B.  cannot  authorise  a  third  party  to  collect  it  for  Inm. 

36.  Negotiation  of  Overdue  Bills. — (1)  Where  a  bill  is  negotiable  in  its 
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origin  (s.  8  (1)  ),  it  continues  to  be  negotiable  until  it  has  been  (a)  re- 
strfctively  endorsed  (s.  35),  or  (b)  discharged  by  payment  or  otherwise 
(s_  61-4).  The  fact  that  an  action  has  been  brouglit  on  a  dishououred 
bill,  does  not  operate  to  make  tlie  bill  non-negotiable.  A  prescribed  Ijill 
cannot  be  negotiated,  for  then  it  is  extinguished  by  the  running  of  the 
years  of  prescription  (see  Prescription).  (2)  Where  an  overdue  bill 
(ss.  11,  14)  is  negotiated  (s.  31),  it  can  only  be  negotiated  subject  to  any 
defect  of  title  (s."29  (2))  aft'ecting  it  at  its  maturity,  and  thenceforward 
no  person  who  takes  it  can  acquire  or  give  a  better  title  (ss.  29  (3),  38)  than 
that  which  the  person  from  whom  he  took  it  had.  (3)  A  bill  payable  on 
demand  (s.  10)  is  deemed  to  be  overdue  within  the  meaning  and  for  the 
piu-poses  of  this  section,  when  it  appears  on  the  face  of  it  to  have  been  in 
circulation  for  an  unreasonable  length  of  time.  What  is  an  unreasonable 
leui^th  of  time  for  this  purpose  is  a  question  of  fact.  The  o?ins  is  on  the 
person  assailing  the  holder's  title  to  prove  that  the  bill  has  been  in  circula- 
tion for  an  unreasonable  length  of  time. 

Presumption  as  to  Date  of  Negotiation. — (4)  Except  where  an  endorse- 
ment bears  date  after  the  maturity  of  the  bill,  every  negotiation  is  -primd 
facie  deemed  to  have  been  effected  before  the  bill  was  overdue.  An  undated 
endorsement  is,  in  Scotland,  presumed  to  have  been  made  of  the  same  date 
as  the  bill.  The  date  of  an  endorsement  is  presumed  to  be  the  true  date, 
in  the  absence  of  proof  to  the  contrary  (s.  13  (1)  ). 

Negotiation  of  Dishonoured  Bills. — (5)  Any  person  who  takes  a  dishon- 
oured bill  (s.  43)  which  is  not  overdue,  with  notice  of  the  dishonour, 
takes  it  subject  to  any  defect  of  title  attaching  thereto  at  the  time  of  dis- 
honour, but  nothing  in  this  subsection  affects  the  rights  of  a  holder  in  due 
course  (s.  29  and  38).  A  bill  known  to  be  dishonoured  is  thus  upon  the 
same  footing  as  one  overdue. 

37.  Negotiation  of  Bill  to  Party  already  Liable  thereon. — AVhere  a  bill 
is  negotiated  back  to  the  drawer,  or  to  a  prior  endorser  (cf.  s.  59  (2)  ),  or  to 
the  acceptor  (s.  59(1)),  such  party  may,  subject  to  the  provisions  of  the 
Act  (ss.  59-64),  reissue  and  further  negotiate  the  bill,  but  he  is  not  entitled 
to  enforce  payment  of  the  bill  against  any  intervening  party  to  whom  he 
was  previously  liable.  An  acceptor  who  is  the  holder  at  or  after  maturity 
cannot  reissue  the  bill  (s.  61),  nor  can  a  drawer  or  endorser  who  is  an 
acconmiodated  party,  if  he  have  paid  the  bill  in  due  course  (s.  59  (3),  also 
ss.  62,  63,  64). 

7.  Eights  and  Duties  of  Holder. 

38.  Pugltts  and  Povjers  of  Holder. — The  rights  and  powers  of  the  holder 
of  a  Ijill  are  as  follows  : — (1)  He  may  sue  on  the  bill  in  his  own  name.  If, 
however,  a  bill  be  payable  to  a  specified  person  or  persons,  any  action  on  the 
bill  must  be  raised  in  the  name  of  such  person  or  persons.  (2)  Where  he 
is  a  ]iold(;r  in  due  course,  he  holds  the  bill  free  from  any  defect  of  title  of 
prior  parties,  as  well  as  from  mere  personal  defences  available  to  prior 
parties  among  themselves,  and  may  enforce  payment  against  all  parties 
liable  on  the  bill  (ss.  20,  21,  29  (3),  54-6,  64,  88).  (3)  Where  his  title  is 
defective  (as,  for  example,  if  he  be  a  thief,  finder,  or  one  wlio  has  obtained 
the  ]jill  by  fraud  or  violence  (s.  29  (2) ),  if  he  negotiates  the  l)ill  to  a  holder 
in  due  course,  that  holder  obtains  a  good  and  complete  title  to  the  bill ;  and 
if  he  o]>tain  payment  of  tlie  1)ill,  the  person  who  pays  him  in  due  course 
gets  a  valid  discharge  for  the  bill.  The  right  to  negotiate  a  bill,  which  is  an 
incident  of  ownership,  is  not  to  be  confounded  with  tlie  power  to  negotiate 
it,  which  is  an  incident  of  apparent  ownership.      On  the  death  of  a  holder, 
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his  rights  pass  to  liis  executors ;  and  on  his  bankruptcy,  if  he  be  the  bene- 
ficial owner  of  the  Ijill,  or  if  the  bill  be  payable  to  a  bankrupt  for  his  own 
account,  his  riglits  jniss  to  his  trusti;e.  If  the  holder  be  not  the  beneficial 
owner  of  the  bill  (and  provided  that  he  was  not  the  rej>uted  owner  of  it), 
the  title  does  not  pass  to  the  trustee.  A  bill  may  be  made  the  subject  of  a 
donation  mortis  causa  {Austin,  18S0,  15  Ch.  i)iv.  (io]  ).     See  Donatjon. 

(Irnrml  Diitica  of  tlir  Holder. — A  party  to  a  bill  who  is  dischar[,'ed 
from  lialiility  by  reascju  of  the  holder's  omission  to  perform  any  dutv,  is  also 
discharged  from  liability  on  the  debt  or  consideration  iov  which' the  l»ill 
was  given. 

39.  When  r remit  1)1  ent  for  Aceeptance  is  Necessary. — (1)  Where  a  bill  is 
payable  after  sight  (s.  40),  presentment  for  acceptance  is  necessary  in  (jrdcr  to 
lix  the  maturity  of  the  instrument.  The  acceptance  should  l)e  dated,  but 
the  want  of  a  date  does  not  allect  the  maturity  of  the  bill,  it  is  competent 
to  the  holder  to  insert  the  true  date ;  but  if  he  insert  a  wrong  date  in  good 
faith  and  by  mistake,  or  if  the  bill,  with  a  wrong  date,  subsetiuently  come 
into  the  hands  of  a  holder  in  due  course,  the  insertion  (;f  a  wron*'  date 
renders  the  bill  jjayable  on  that  date  (ss.  12,  13,  and  20).  (2)  Where  a  bill 
expressly  stipulates  that  it  shall  be  presented  for  acceptance,  or  where  a  bill 
is  drawn  paya])lo,  elsewhere  than  at  the  residence  or  place  of  business  of 
the  drawee,  it  must  be  presented  for  acceptance  l)efore  it  can  be  presented 
for  payment.  In  order  to  be  eilectual,  the  stipulation  must  appear  ex  facie 
of  the  bill,  (o)  In  no  other  case  is  presentment  for  acceptance  necessary 
in  order  to  render  liable  any  party  to  the  bill.  (4)  Where  the  holder  of  a 
bill  drawn  i)ayable  elsewhere  than  at  the  place  of  business  or  residence  of 
the  drawee  has  not  time,  with  the  exercise  of  reasonable  diligence,  to  present 
the  bill  for  acceptance  before  presenting  it  for  payment  on  the  day  that  it 
falls  due,  the  delay  caused  by  presenting  the  bill  for  acceptance  before 
presenting  it  for  payment  is  excused,  and  does  not  discharge  the  drawer 
and  endorsers.  "  lieas(jnable  diligence  "  varies  according  to  circumstances 
( Van  Dievien's  Land  Bank,  L.  R.  3  P.  C.  52G  ;  Giadwell,  L.  I{.  5  Ex.  59). 

40,  Time  for  Presenting  Bill  Payable  after  Sight. — Subject  to  the 
provisions  of  the  Act  (ss.  5  (2),  38,  4i  (2),  89  (3) ),  when  a  bill  payable 
after  sight  is  negotiated,  the  holder  must  either  present  it  for  acceptance 
(s.  41)  or  negotiate  (s  31)  it  within  a  reasonable  time.  (2)  If  he  do  not  do 
so,  the  drawer  and  all  endorsers  prior  to  that  holder  are  discharged.  (3)  In 
determining  what  is  a  reasonable  time  within  the  meanuig  of  this  section, 
regard  is  had  to  the  nature  of  the  bill,  the  usage  of  trade  with  respect  to 
similar  bills,  and  the  facts  of  the  particular  case.  The  time  will  be 
reckoned  from  the  date  when  the  holder  receives  the  bill,  and  with 
reference  to  the  time  each  successive  holder  keeps  it. 

4 1  .  Rules  for  Presentment  for  Accej^tance,  and  Excuses  for  Non-Present- 
ment.— (1)  A  l)ill  is  duly  presented  for  acceptance  (s.  2)  which  is  presented 
in  accordance  with  the  following  rules : — 

By  Whom,  to  Whom,  and  When. — («)  The  presentment  must  be  made 
by  or  on  behalf  of  the  holder  to  the  drawee,  or  to  some  person  authorised 
to  accept  or  to  refuse  acceptance  on  his  behalf,  at  a  reasonable  hour  on  a 
business  day,  and  before  the  bill  is  overdue.  Where  a  bill  is  drawn  on  a 
firm  whose  business  entitles  a  partner  to  accept  bills,  presentment  to  one  of 
the  partners  is  sufficient.  Where  a  bill  is  drawn  on  a  company  incorporated 
under  the  Companies  Acts,  presentment  nuist  he.  made  to  a  person  who  lias 
the  authority  of  the  com]iany  to  accept  l)ills  (Companies  Act,  1802  (25 
&  26  Vict.  c.  89,  s.  47)  ).  As  to  non-business  days,  see  s.  92.  "  liea.sonable 
hours,"  ill  the  case  of  a  trader,  mean  business  hours;  and  in  the  case  of  a 
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banker,  banking  hours.  Where  the  drawee  is  not  in  Iwsiness,  it  is  a  jury 
question  whether  the  bill  has  been  presented  in  reasonal)le  hours. 

Tvo  or  more  Drairccs. — (I))  Where  a  bill  is  addressed  to  two  or  more 
drawees,  who  are  not  partners,  presentment  must  be  made  to  them  all 
unless  one  has  authority  to  accept  for  all,  then  presentment  may  be  made 
to  him  only.  A  bill  addressed  to  several  drawees,  acceptance  of  which  is 
refused  by  one,  need  not  be  presented  to  the  others  (s.  19,44  (1)),  since 
such  an  acceptance  is  qualilied,  and  the  taking  of  it  witliout  assent,  express 
or  implied,  of  the  drawer  and  endorsers  discharges  them. 

Drmvee  Dead  or  Bankrupt. — (c)  Where  the  drawee  is  dead,  presentment 
may  be  made  to  his  personal  representative,  {d)  Where  the  drawee  is 
bankrupt,  presentment  may  be  made  to  him  or  to  his  trustee.  In  these 
two  cases,  presentment,  in  accordance  with  the  foregoing  rules,  is  excused, 
and  the  bill  may  be  treated  as  dishonoured  (see  following  subs.  2  (a)  ). 

Presentment  through  the  Post  Office. — (e)  Where  authorised  by  agreement 
or  usage,  a  presentment  through  the  post  office  is  sufficient  (s.  45  (8),  49 

(15)). 

Cases  in  vMch  Presentment  is  Excused. — (2)  Presentment  in  accordance 
with  the  foregoing  rules  is  excused,  and  a  bill  may  be  treated  as  dishonoured 
bv  non-acceptance,  (a)  where  the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious 
person,  or  a  person  not  having  capacity  to  contract  by  bill.  As  to  persons 
not  having  capacity  to  contract  by  bill,  see  s.  22.  Where  the  person  to 
whom  the  bill  is  addressed  is  a  fictitious  person,  or  a  person  not  having 
capacity  to  contract  by  bill,  the  holder  may  treat  the  instrument  as  a  note 
(s.  5  (2)  ),  to  which  the  provisions  as  to  presentment  for  acceptance  do  not 
apply  (89  (3«)  ).  {h)  Where,  after  the  exercise  of  reasonable  diligence,  such 
presentment  cannot  be  effected,  (c)  Where,  although  the  presentment  has 
been  irregular,  acceptance  has  been  refused  on  some  other  ground.  (3)  The 
fact  that  the  holder  has  reason  to  believe  that  the  bill,  on  presentment,  will 
be  dishonoured,  does  not  excuse  presentment.  Presentment  for  acceptance 
differs  from  presentment  for  payment,  in  that  it  should  be  personal,  and 
that  it  is  immaterial  where  it  is  made ;  whereas  presentment  for  payment 
should  be  local,  and  where  the  money  is.  This  distinction  may  be  material 
in  deciding  whether  the  holder  has  used  reasonable  diligence  in  presenting. 

42.  N on- Acceptance. — (1)  When  a  bill  is  duly  presented  for  acceptance 
and  is  not  accepted  within  the  customary  time,  the  person  presenting  it 
must  treat  it  as  dishonoured  by  non-acceptance.  If  he  do  not,  the  holder 
shall  lose  his  right  of  recourse  against  the  drawer  and  endorsers.  The 
drawee  may  require  that  the  bill  be  left  with  him  for  acceptance,  and  he  is 
entitled  to  retain  it  for  the  customary  period,  which  is  usually  twenty-four 
hours,  but  varies  according  to  the  custom  of  the  place  of  presentment.  In 
reckoning  the  period,  non-business  days  are  excluded  (s.  92).  On  the  lapse 
of  this  time,  the  drawee  must  deliver  the  bill,  accepted  or  not  accepted.  If 
it  is  not  dehvered  accepted,  the  holder  must  have  it  noted  for  non-acceptance, 
or  otherwise  treated  as  dishonoured.  As  to  protest  for  non-delivery,  see 
s.  51  (8). 

43.  Dishonour  ly  Non- Acceptance  and  its  Consequences. — (1)  A  bill  is  dis- 
honoured by  non-acceptance — {a)  when  it  is  duly  presented  for  acceptance 
(s.  41  (1) ),  and  such  an  acceptance  as  is  prescribed  by  the  Act  (ss.  17,  19, 
44)  is  refused  or  cannot  be  obtained  ;  or  (6)  when  presentment  for  accept- 
ance is  excused  (41  (2) ),  and  the  bill  is  not  accepted.  (2)  Subject  to  the 
pro\dsions  of  the  Act  (ss.  16,  22,  40,  48-51,  64,  65),  when  a  bill  is  dis- 
honoured by  non-acceptance,  an  immediate  right  of  recourse  against  the 
drawer  and  endorsers  accrues  to  the  holder,  and  no  presentment  for  payment 
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is  necessary.    Notice  of  dishoiKnir  nuist,  however,  be  given,  and  the  bill  pro- 
tested wliere  necessary.     (For  form  of  notice,  see  beginjiing  of  this  article.) 

44.  Duties  as  to  Qualified  Aeeeptances. — (1)  Tiie  holder  of  a  bill  may 
refuse  to  take  a  qualified  acceptance  (s.  19);  and  if  he  does  not  obtain 
an  unqualilied  acceptance,  may  treat  the  bill  as  dishonoured  by  non-accept- 
ance. (2)  Where  a  qualified  acceptance  is  taken,  and  the  drawer  or  an 
endorser  has  not  expressly  or  imidiedly  authorised  the  holder  to  take  a 
({ualified  acceptance,  or  docs  not  subsecjuciitly  assent  thereto,  such  drawer 
or  endorser  is  discharged  from  his  liability  on  the  bill.  The  provisions  of 
this  subsection  do  not  apply  to  a  partial  acceptance  whereof  due  notice 
has  been  given  (s.  49).  The  notice  should  be  of  a  partial  acceptance,  not  of 
dishonour.  (For  form  of  notice,  see  beginning  of  this  article.)  "Where  a 
foreign  bill  (ss.  4,  51  (2))  has  been  accepted  iis  to  part,  it  must  be  protested 
as  to  the  balance  (ss.  51,  7o  (2)).  (•'»)  Wiieii  the  drawer  or  endorser  of  a 
bill  receives  notice  of  a  qualified  acceptance,  and  does  not  within  a  reason- 
able time  express  his  dissent  to  the  holder,  he  shall  be  deemed  to  have 
assented  thereto. 

45.  Jiulcs  as  to  Presentment  for  Paj/mcnt. — Subject  to  the  provisions  of 
the  Act  (ss.  39  (4),  43,  46,  6(5,  67),  a  bill  must  be  duly  presented  for  pay- 
ment. Presentment  for  payment  implies  a  demand  for  payment  (per 
Lord  Ordinary  in  Bartsch,  1895,  23  11.  328).  If  it  be  not  so  presented, 
the  drawer  and  endorsers  are  discharged.  A  bill  is  duly  presented  for  pay- 
ment which  is  presented  in  accordance  with  the  following  rules : — 

(1)  Where  the  bill  is  not  payable  on  demand,  presentment  must  be  made 

on  the  day  it  falls  due,  that  is,  the  last  day  of  grace  (s.  14). 

(2)  Where  a   bill   is  payable  on  demand  (s.  10),  then,  sul)ject   to  the 

provisions  of  the  Act,  presentment  must  be  made  within  a  reason- 
able time  after  its  issue  (s.  2)  in  order  to  render  the  drawer  liable, 
and  within  a  reasonable  time  after  its  endorsement  (s.  2)  in  order 
to  render  the  endorser  liable.  In  determining  what  is  a  reasonable 
time,  regard  is  had  to  the  nature  of  the  bill,  the  usage  of  trade 
with  regard  to  similar  bills,  and  the  facts  of  the  particular  case 
(ss.  40,  86). 

(3)  Presentment  must  be  made  by  the  holder  (that  is,  the  bearer  in  a  bill 

payable  to  bearer,  and  the  payee  or  endorsee  in  a  bill  payable  to 
order,  but  not  a  person  holding  under  a  forged  endorsement  (ss.  2, 
24)  ),  or  by  some  person  authorised  to  receive  payment  on  his  behalf, 
at  a  reasonable  hour  (s.  41  (a))  on  a  business  day  (s.  92)  at  the 
proper  place  as  after  defined,  either  to  the  person  designated  by 
the  bill  as  payer,  or  to  some  person  authorised  to  pay  or  refuse 
payment  on  his  behalf,  if,  with  the  exercise  of  reasonable  diligence, 
such  person  can  there  be  found.  It  is  not  necessary  to  present  to 
a  referee  in  case  of  need  (s.  15).  Presentment  is  not  excused 
because  of  the  acceptor's  bankruptcy,  and  presentment  nuist  be 
made  to  the  bankrupt.  In  the  case  of  a  company  being  wound  up, 
presentment  is  made  to  the  liquidator  {In  re  Afjra  BanJc,  L.  P.  5 
Eq.  160). 

(4)  A  bill  is  presented  at  the  proper  place — 

(a)  Where  a  place  of  payment  is  specified  in  the  bill,  and  the  bill 
is  there  presented.  Presentment  to  the  acceptor  is  not 
sufficient  where  a  place  of  payment  is  specified.  Where  a 
bill  is  domiciled  at  a  bank  in  a  town  in  which  there  is  a 
clearing  house,  presentment  through  the  clearing  house  is 
deemed  presentment  at  the  bank.     Where  there  are  alter- 
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native  places  of  payment,  presentment  at  one  of  these  places 
is  sufficient.  It  is  sufficient  presentation  if  the  bill  be 
presented  at  the  place  of  payment  specified  in  the  bill, 
although  the  acceptor  may  have  left  there. 
(h)  Where  no  place  of  payment  is  specified,  but  the  address  of  the 
drawee  or  acceptor  is  given  in  the  bill,  and  the  bill  is  there 
presented. 

(c)  "Where  no  place  of  payment  is  specified  and  no  address  given, 

and  the  bill  is  presented  at  the  drawee's  or  acceptor's  place 
of  bushiess,  if  known,  and  if  not,  at  his  ordinary  residence,  if 
known. 

(d)  In  any  other  case,  if  presented  to  the  drawee  or  acceptor 

wherever  he  can  be  found,  or  if  presented  at  his  last-known 
place  of  business  or  residence. 

(5)  Where  a  bill  is  presented  at  the  proper  place,  and,  after  the  exercise 
of  reasonable  diligence,  no  person  authorised  to  pay  or  refuse  pay- 
ment can  be  found  there,  no  further  presentment  to  the  drawee  or 
acceptor  is  required. 

(C)  Where  a  bill  is  drawn  upon  or  accepted  by  two  or  more  persons  who 
are  not  partners  and  no  place  of  payment  is  specified,  presentment 
must  be  made  to  them  all.  A  refusal  on  the  part  of  one  does  not, 
as  in  the  case  of  presentment  for  acceptance,  dispense  with  present- 
ment to  the  others. 

(7)  Where  the  drawee  or  acceptor  of  a  bill  is  dead  and  no  place  of  pay- 

ment is  specified,  presentment  must  be  made  to  a  personal  represent- 
ative, if  such  there  be  and  with  the  exercise  of  reasonable  diligence 
he  can  be  found. 

(8)  Where  authorised  l)y  agreement  or  usage,  a  presentment   through 

the  post  office  is  sufficient.     Should  accidents  happen  at  the  post 
office,  and  delay  arise  thereby  in  the  presentation  of  the  bill,  it  is 
thought  that  the  holder  would  not  not  lose  his  right  of  recourse 
against  the  draw^er  and  prior  endorsers  {Higgins,  1847,  9  D.  1407 ; 
1848,  6  Bell's  Appeal  Cases,  195  ;  House  Fire  Insur.  Co.,  L.  R  4 
Ex.  Div.  216). 
46.  Excuses  for  Delay  or  Non- Presentment  for  Payment.— {V)  Delay  in 
making  presentment  for  payment  is  excused  w^hen  the  delay  is  caused  by 
circumstances  beyond  the  control  of  the  holder,  and  not  imputable  to  his 
default,  misconduct,  or  negligence,  as,  for  example,  by  his  sudden  illness  or 
death,  or  that  of  his  agent  intrusted  with  the  bill  for  presentation,  or  in 
consequence  of  unavoidable  business,  or  his  distance  from  the  post  office. 
W^hen  the  cause  of  delay  ceases  to  operate,  presentment  must  be  made  with 
reasonable  diligence  (s.  39).    (2)  Presentment  for  payment  is  dispensed  with 
(rt)  where,  after    the  exercise  of    reasonaljle    diligence,    presentment   as 
required  by  the  Act  cannot  be  effected.     The  fact  that   the  holder  has 
reason  to  believe  that  the  ])ill  will,  on  presentment,  be  dishonoured,  does  not 
dispense  with  the  necessity  for  presentment.     Thus,  where  the  drawer  of  a 
bill,  after  its  maturity,  wrote  the  holder  accepting  notice  of  non-payment,  and 
admitting  his  liability  to  him  in  every  way,  as  though  presentment  had  been 
made  in  the  regular  way,  it  was  held  that  the  l)ill  de  facto,  not  having  been 
presented,  though  the  drawer  was  ignorant  of  the  fact,  there  was  no  dispensa- 
tion by  the  drawer  of  the  consequences  of  non-presentment  for  payment  (per 
Pollock,  B.,  in  Keith,  1  C.  &  E.  551).    The  fact  of  the  acceptor's  bankruptcy 
does  not  dispense  with  presentation  (h)  where  the  drawee  is  a  fictitious  person 
(s.  5  (2)  ) ;  (c)  as  regards  the  drawer,  where  the  drawee  or  acceptor  is  not 
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bound,  as  between  himself  and  the  drawer,  to  accept  or  pay  the  bill,  and  the 
drawer  has  no  reason  to  believe  that  the  bill  would  be  paid  if  presented,  as, 
for  example,  where  the  acceptor  is  an  accommodati(jn  party  {see  Accommoda- 
tion Bill);  {d)  as  regards  an  endorser,  where  the  bill  was  accepted  or  made 
for  the  acconiniodation  of  that  endorser,  and  he  has  no  reason  to  expect 
that  the  bill  Wduld  be  paid  if  presented;  (c)  by  waiver  of  presentment, 
express  or  implied,  as  where  the  drawer  induces  the  holder  to  delay  pre- 
sentment, or  as  where  the  acceptor,  having  become  bankrupt  before 
maturity,  and  the  holder  did  not  present  for  payment,  the  drawers  waived 
their  right  to  ])lead  n(jn-presentuient  by  letters  subsefpient  to  the  date  of 
maturity  in  which  they  asked  for  delay,  and  by  implication  acknowledged 
their  liability.  The  following  cases  may  be  cited  as  illustrating  what  has 
been  held  to  constitute  waiver  of  ])resentnient : — lior/ers,  2  Ihirnford  and  East, 
T.  II.  13  ;  /u%,  18  Scott.  C.  B.  lieports  (N.  S.),  357  ;  Taylor,  2  Camp.  105  ; 
Lundie,  7  East,  231 ;  Hudge,  3  Camp.  4G2. 

4T.  Difilionour  by  Non-Payment. — (1)  A  bill  is  dishonoured  by  non- 
payment when  it  is  duly  presented  for  payment  (s.  45)  and  payment  is 
refused  or  cannot  be  obtained,  or  when  presentment  is  excused  (s.  46)  and 
the  bill  is  overdue  (ss.  14,  45)  and  unpaid.  (2)  Su])ject  to  the  provisions  of 
the  Act  (ss.  16,  22,  48-51,  63  (2),  64,  67  (2,  4),  68  (7),  when  a  bill  is  dis- 
honoured by  non-payment,  an  immediate  right  of  recourse  against  the 
drawer  and  endorsers  accrues  to  the  holder. 

48.  jy<i(icc  of  Dishonour. — Subject  to  the  provisions  of  the  Act  (ss.  29, 
36  (3),  38  (2),  50),  when  a  bill  has  been  dishonoured  by  non-acceptance  or 
non-payment  (ss.  43,  47),  notice  of  dishonour  (for  form,  sec  beginning  of 
this  article)  must  be  given  to  the  drawer  and  each  endorser,  and  any  drawer 
or  endorser  to  whom  such  notice  is  not  "iven  is  discharged.  To  constitute 
notice  of  dishonour,  there  must  be  a  notification  from  the  holder  to  the 
drawer  and  endorsers,  which  conveys  to  them  the  information  of  the  fact  of 
the  dishonour,  though  it  is  not  necessary  that  such  notification  be  in  any 
prescribed  form.  Notice  of  dishonour  to  an  endorser  means  something 
more  than  that  the  endorser  has  knowledge  of  the  dishonour ;  that  know- 
ledge must  be  conveyed  to  him  by  a  notification  from  the  holder.  (1)  Where 
a  bill  is  dishonoured  by  non-acceptance  and  notice  of  dishonour  is  not  given, 
the  rights  of  a  holder  in  due  course  (s.  29)  subsequent  to  the  omission  are 
not  prejudiceil  by  the  omission.  (2)  Where  a  bill  is  dishonoured  by  non- 
acceptance  and  due  notice  of  dishonour  is  given,  it  is  not  necessary  to  give 
notice  of  a  subsequent  dishonour  l)y  non-payment,  unless  the  bill  has  in  the 
meantime  been  accepted  (s.  18  (3)). 

49.  liidcs  as  to  N'oticc  of  Dishonour. — Notice  of  dishonour,  in  order  to  be 
valid  and  effectual,  must  be  given  in  accordance  with  the  following  rules: — 

By  Whom. — (1)  The  notice  must  be  given  by  or  on  behalf  of  the  holder, 
or  by  or  on  behalf  of  an  endorser,  who  at  the  time  of  giving  it  is  himself 
lial)le  on  the  liill  (ss.  16,  40,  63  (2)).  (2)  Notice  of  dishonour  may  l)e  given 
by  an  agent  authorised  to  do  so,  either  in  his  own  name  or  in  the  name  of 
any  party  entitled  to  give  notice,  whether  that  party  be  his  principal  or  not. 

Ejfcct  of  Notice  hy  Holder. — (3)  Where  the  notice  is  given  by  or  on 
behalf  of  the  holder,  it  enures  for  the  benefit  of  all  subsequent  holders  and 
all  prior  endorsers,  who  have  a  right  of  recourse  against  the  party  to  whom 
it  is  given. 

Effect  of  Notice  hy  Endorser. — (4)  Where  notice  is  given  by  or  on  behalf 
of  an  endorser  entitled  to  give  notice  as  before  provided,  it  enures  for  the 
benefit  of  the  holder  and  all  endorsers  subsequent  to  the  party  to  whom 
notice  is  given. 
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Mode  of  Giving  Kotice. — (5)  The  notice  may  be  given  in  writing  or  by 
personal  communication,  and  may  be  given  in  any  terms  which  sufficiently 
identify  the  bill  (as  by  specifying  its  date,  sum,  and  the  parties  to  it)  and 
intimate  that  the  bill  has  been  dishonoured  by  non-acceptance  or  non- 
payment, as  the  case  may  be.  The  fact  of  its  having  been  noted  or  pro- 
tested, and  that  recourse  is  claimed  against  the  party  to  whom  the  notice 
is  given,  should  be  intimated.  Tlie  onus  of  proving  notice  is  on  the  holder. 
The  identification  of  the  bill  need  only  be  such  as  to  leave  the  party 
notitied  in  no  doubt  as  to  the  bill  referred  to :  and  consequently  notice  to 
a  person  unaccustomed  to  deal  with  bills,  or  who  has  his  name  only  to  one 
or  two,  need  not  be  so  detailed  as  that  to  a  person  in  business,  who  is  in 
the  habit  of  frequently  subscribing  bills,  and  who  therefore  may  have 
difficulty  in  identifying  a  particular  bill  in  the  absence  of  precise  details. 

Implied  Notice  of  Di>ihoiiour. — (G)  The  return  of  a  dishonoured  bill  to 
the  drawer  or  an  endorser  is,  in  point  of  form,  deemed  a  sufficient  notice  of 
dishonour. 

Unsigned  Notice. — (7)  A  written  notice  need  not  be  signed. 
Insufjicient  Notice. — An  insufficient  written  notice  may  be  supplemented 
and  validated  by  verbal  communication. 

Wrong  Description  in  Notice. — A  mis-description  of  the  bill,  as,  for 
example,  where  it  is  described  as  a  note,  where  it  is  wrongly  said  to  be 
payable  at  a  particular  bank,  where  the  drawer  is  described  as  tlie  acceptor, 
or  generally  any  mis-description  which  could  not  mislead  the  person  to 
whom  notice  is  given,  does  not  \atiate  the  notice,  unless  the  party  to  whom 
notice  is  given  is,  in  fact,  misled  thereby.  But  where  the  notice  is  one 
which  could  not  reasonably  mislead  a  drawer  or  endorser,  a  mere  plea  to 
the  effect  that  he  w-as,  in  point  of  fact,  misled,  is  not  sufficient. 

To  lohora  Notice  may  he  Given. — (8)  When  notice  of  dishonour  is 
required  to  be  given  to  any  person,  it  may  be  given  either  to  himself  or  to 
his  agent  in  that  behalf.  Notice  to  his  solicitor  is  not,  but  notice  to  a 
merchant's  clerk  given  at  his  counting-house  is,  sufficient.  A  referee  in 
case  of  need  is  not,  for  this  purpose,  the  agent  of  tlie  [lerson  inserting  his 
name  {In  re  Leeds  Bank  Co.,  L.  E.  1  Eq.'l).  (9)  Where  the  drawer  or 
endorser  is  dead,  and  the  party  giving  notice  knows  it,  the  notice  must 
be  given  to  a  personal  representative,  if  such  there  be,  and,  w^ith  the 
exercise  of  reasonaljle  diligence,  he  can  be  found.  (10)  Wliere  the  drawer 
or  endorser  is  bankrupt,  notice  may  be  given  either  to  the  party  himself 
or  to  his  trustee.  (11)  Where  there  are  two  or  more  drawers  or  endorsers, 
who  are  not  partners,  notice  must  be  given  to  each  of  them,  unless  one  of 
them  has  authority  to  receive  such  notice  for  the  others. 

Time  for  Giving  Notice. — (12)  The  notice  may  be  given  as  soon  as  the 
bill  is  dishonoured,  and  must  be  given  within  a  reasonable  time  thereafter. 
In  the  absence  of  special  circumstances,  notice  is  not  deemed  to  have  been 
given  within  a  reasonable  time  unless,  («)  where  tlie  person  giving  and  the 
person  to  receive  notice  reside  in  the  same  place,  the  notice  be  given  or 
sent  off  in  time  to  reach  the  latter  on  the  day  after  the  dishonour  of  the 
bill,  non-business  days  being  excluded  (s.  92) ;  or,  Qi)  where  the  person 
giving  and  the  person  to  receive  notice  reside  in  dillerent  places,  the  notice 
be  sent  off  on  the  day  after  the  dishonour  of  the  bill,  if  there  be  a  post  at  a 
convenient  hour  on  that  day,  and  if  there  be  no  such  post  on  that  day,  then 
by  the  next  post  thereafter,  non-business  days  being  excluded  (s.  92). 

Notice  hy  Agent. — {\?>)  Where  a  bill,  when  dishonoured,  is  in  the  hands 
of  an  agent,  he  may  either  himself  give  notice  to  the  parties  liable  on  the 
bill,  or  he  may  give  notice  to  his  principal.     If  he  give  notice  to  his 
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principal,  lie  luust  do  so  wilhiii  Lhc  suiul'  time  as  if  he  were  the  holder ;  and 
the  principal,  upon  receipt  of  such  notice,  has  himself  the  same  time  for 
givin,:^  notice  as  if  the  agent  had  been  an  independent  liolder. 

Notice  to  Iitnnote  Parties. — (14)  Where  a  jiarty  to  a  bill  receives  due 
notice  of  dishonour,  he  has,  after  receipt  of  such  notice,  the  same  period  of 
time  for  giving  notice  to  antecedent  parties  that  the  holder  has  after  the 
dishonour. 

MiacarriiKje  of  Notice  in  Post. — (15)  Where  a  notice  of  dishonour  is  duly 
addressed  and  posted,  the  sender  is  deemed  to  have  given  due  notice  of 
dishonour,  notwithstanding  any  miscarriage  by  the  post  ofiice.  Where  a 
notice  is  not  properly  addressed,  the  party  giving  notice  must  prove  that 
it  was  duly  delivered  {Milli'/an,  1829,  7  S.  489).  If  a  holder  does  not  know 
the  address  of  an  endorser,  he  is  entitled  to  time  to  make  inquiries. 

50.  Delaif  ill  (livinj  Notice  of  DisJwnour  Excused. — (1)  Delay  in  giving 
notice  of  dishonour  is  excused  where  the  delay  is  causeii  by  circumstances 
beyond  the  control  of  the  party  giving  notice,  and  not  imputable  to  his 
default,  misconduct,  or  negligence  (s.  46  (1)).  When  the  cause  of  delay 
ceases  to  operate,  the  notice  must  be  given  with  reasonable  diligence. 

Notice  of  Dishonour  Dispensed  icith. — (2)  Notice  of  dishonour  is  dispensed 
with  {<()  when,  after  the  exercise  of  reasonable  diligence,  notice  as  required 
by  the  Act  (s.  49)  cannot  be  given  to,  or  does  not  reach  the  drawer  or 
endorser  sought  to  be  cliarged ;  but  failure  by  the  holder  of  a  bill,  after  the 
exercise  of  reasonable  diligence  at  the  time  the  bill  is  dishonoured,  to  find 
the  drawer  of  the  bill  at  the  address  he  has  given,  does  not  dispense  with 
notice  of  dishonour  if  an  address  at  wdiich  the  drawer  is  to  be  found  comes 
to  the  knowledge  of  the  holder  l)efore  action  is  brought;  (h)  Ijy  waiver, 
ex})ress  or  implied.  Notice  of  dishonour  may  be  waived  before  the  time  of 
giving  notice  has  arrived,  or  after  the  omission  to  give  due  notice.  Private 
knowledge  on  the  part  of  the  person  to  whom  notice  should  be  given  does 
not  imply  waiver,  and  does  not  therefore  dispense  with  notice;  but  waiver 
of  notice  by  an  endorser  does  not  ati'ect  parties  prior  to  him ;  (c)  as  rcf/ards 
the  draicer  in  the  following  cases,  namely ^ — (1)  where  drawer  and  drawee 
are  the  same  person ;  (2)  where  the  drawee  is  a  fictitious  person,  or  a  person 
not  having  capacity  to  contract  (s.  22) ;  (3)  where  the  drawer  is  the  person 
to  whom  the  l)ill  is  presented  for  payment,  or  where  the  bill  is  made 
payable  at  his  house.  But  where  the  bill  is  signed  by  the  drawer  in  order 
to  accommodate  the  acceptor,  the  drawer  is  entitled  to  notice ;  (4)  where 
the  drawee  or  acceptor  is,  as  between  himself  and  the  drawer,  under  no 
obligation  to  accept  or  pay  the  bill ;  (5)  where  the  drawer  has  counter- 
manded payment ;  (d)  as  rerjards  the  endorser  in  the  following  cases, 
namely — (1)  where  the  drawee  is  a  fictitious  person,  or  a  person  not  having 
capacity  to  contract,  and  the  endorser  was  aware  of  the  fact  at  the  time  he 
endorsed  the  bill ;  (2)  where  the  endorser  is  the  person  to  whom  the  bill  is 
presented  for  payment,  as  where  he  becomes  the  executor  of  the  acceptor. 
Where  the  bill  is  not  duly  stamped,  no  notice  of  dishonour  need  be  given, 
as  the  holder  must  take  action,  not  on  the  bill,  but  for  the  consideration 
for  which  the  ])ill  was  granted.  A  guarantor  for  the  due  payment  of  a  bill 
by  the  acceptor  is  not  entitled  to  notice ;  (3)  where  the  bill  was  accepted 
or  made  for  his  acconmiodation. 

5  I  .  Noting  or  Protest  of  Bill — (For  forms  of  protest,  see  beginning  of 
this  article). — (1)  Where  an  inland  bill  (s.  4)  has  been  dishonoured,  it  may, 
if  the  holder  think  fit,  be  noted  for  non-acceptance  or  non-payment,  as  the 
case  may  be,  but  it  is  not  necessary  to  note  or  protest  any  such  bill  in  onler 
to  preserve  the  recourse  against  the  drawer  or  endorser.     Protest  is,  how- 
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ever,  necessary  in  order  to  warrant  summary  diligence  on  the  bill  (s.  98) ; 
in  the  case  of'  a  bill  drawn  after  sight,  in  order  to  fix  the  maturity  of  the 
bill  (s.  14  (.■'.)):  and  in  certain  cases  after  specified  (ss.  Co  (1),  07  (1,4), 
72  (:'.) ).  (2)  AVhere  a  foreign  bill,  appearing  on  the  face  of  it  to  be  such, 
has  been  dishonoured  by  non-acceptance,  it  must  be  duly  protested  for  non- 
acceptance:  and  where  such  a  bill,  which  has  not  been  previously  dishonoured 
by  non-acceptance,  is  dishonoured  by  non-payment,  it  must  be  duly  protested 
for  non-payment.  If  it  be  not  so  protested,  the  drawer  and  endorsers  are 
discharged.  A  foreign  bill  payable  on  demand  need  not  be  protested  to 
preser\'?  the  right  of  recourse  of  a  holder  in  due  course,  provided  it  be 
presented  for  payment  before  it  has  been  in  circulation  for  an  unreasonable 
length  of  time  (ss.  8  (2),  36  (3) ).  Where  a  bill  does  not  appear  on  the  face 
of  it  to  be  a  foreign  bill,  protest  in  case  of  dishonour  is  unnecessary.  Under 
this  subsection  it'has  been  decided  in  England  that  the  drawers  of  a  bill 
are  entitled  to  the  expenses  of  protest  for  non-payment,  but  not  for  the 
expenses  of  protest  for  better  security,  or  for  commission  paid  to  their  own 
l)ankers  (In  re  Ewjlish  Bank  of  the  River  Plate,  1893,  2  Cli.  438.     See  also 

s.  57  (1)). 

Suecessii-e  Protests.— (o)  A  bill  which  has  been  protested  for  non-accept- 
ance may  be  subsequently  protested  for  non-payment. 

Time  for  Noting  and  Protestiw/. — (4)  Subject  to  the  provisions  of  the 
Act,  when  a  bill  is  noted  or  protested,  it  must  be  noted  on  the  day  of  its 
dishonour.  When  a  bill  has  been  duly  noted,  the  protest  may  be  subse- 
quently extended  as  of  the  date  of  the  noting  (M'Pherson,  1885,  12  11. 
942).  Where  the  extended  protest  bears  that  the  bill  was  protested  on  a 
date  different  from  that  on  which  the  bill  itself  bears  that  the  protest  was 
noted,  any  dihgence  following  thereon  is  inept. 

Protest  for  Better  Seeurity. — (5)  Where  the  acceptor  of  a  bill  becomes 
bankrupt  or  insolvent,  or  suspends  payment,  before  it  matures,  the  holder 
may  cause  the  bill  to  be  protested  for  better  security  against  the  drawer 
and  endorsers.  JS'o  right  of  recourse  accrues  to  him  till  the  date  of 
maturity.  A  bill  in  such  circumstances  may  be  accepted  supra  protest 
(s.  65  (1)  ).  In  Scotland,  where  during  the  currency  of  a  bill  any  of  the 
parties  liable  on  it  becomes  vergens  ad  inojnam,  the  holder  may  obtain 
diligence,  and  use  inhibitions  so  as  to  prevent  the  heritable  property  being 
disposed  of,  or  use  arrestments  attaching  the  moveable  property.  The 
dihgence  is  only  granted  on  an  averment  of  vergens  ad  inopiam,  which  the 
person  applying  for  the  diligence  must  take  upon  himself  the  responsibility 
of  averring  {Dove,  1865,  3  M.  339 ;  Symington,  1875,  3  E.  206). 

Pl'(ee  ^Protest. — (6)  A  bill  must  be  protested  at  the  place  where  it  is 
dishonoured  (as  to  places  where  there  is  no  notary,  see  s.  94),  provided  that 
— (a)  when  a  bill  is  presented  through  the  post  office  (s.  45  (8))  and 
returned  by  post  dislionoured,  it  may  be  protested  at  the  place  to  which  it 
is  returned,  and  on  the  day  of  its  return  if  received  during  business  hours, 
and  if  not  received  during  l)usiness  liours,  then  not  later  than  the  next 
business  day.  {h)  When  a  bill  drawn  payable  at  the  place  of  business  or 
residence  of  some  person  other  than  the  drawee  has  been  dishonoured  by 
non-acceptance,  it  must  ha  protested  for  non-payment  at  the  jjlace  where 
it  is  expressed  to  be  payable,  and  no  further  presentment  for  payment  to, 
or  demand  on,  the  drawee  is  necessary. 

Pequisites  of  Protest. — (7)  A  protest  must  contain  a  copy  of  the  bill, 
must  be  signed  by  the  notary  making  it,  and  must  specify  (a)  the  person 
at  w^hose  request  the  bill  is  protested;  (h)  the  place  and  date  of  pro- 
test, the  cause  or  reason  for  protesting  the  bill,  the  demand  made,  and  the 
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answer  given,  if  any,  or  the  fact  that  the  drawee  or  acceptor  could  not  be 
found.  Where  a  bill  is  made  payable  at  the  creditor's  own  office,  and  on  the 
day  of  payment  the  debtor,  or  some  one  on  his  l)ehalf,  is  not  there  to  pay 
or  refuse  payment,  the  proper  form  (jf  protest  is  to  record  the  fact  that  the 
drawee  or  acceptor  could  not  be  f(nnid  at  the  place  of  payment,  and  not  to 
insert  in  the  protest  that  the  Ijill  was  "  presented  at  the  place  where  pay- 
able to  a  ck'rk  there,  wIk^  made  answer  that  no  funds  had  been  provided 
to  meet  said  bill,  and  payment  was  refused  accordin(,dy "  {JJdrtack,  1895, 
2.">  Ii.  .">28).  Although  the  ])rotest  nnist  be  made  by  a  notary,  it  is  not 
necessary  that  he  should  be  present  w  hen  the  bill  is  presented,  and  he  is 
warranted  in  making'  the  protest  upon  the  report  of  his  clerk  or  other 
trustwortliy  person  (Men/.ies  on  C'o7iiri/a/icinf/,  ord  ed.,  p.  ."iGT).  The  pro- 
test may  be  issued  in  (lui)li('ate  or  trii»licate,  but  all  must  be  duly  stamped. 
Where  the  duty  on  the  bill  or  note  does  not  exceed  one  shilling,  the  duty 
on  the  protest  is  the  same  as  on  tlic  bill.  In  any  other  case  the  duty  is 
one  shilling. 

J'/vtcst  of  Lo.sf  JJill. — (8)  Where  a  bill  is  lost  or  destroyed,  or  is  wrongly 
detaint'd  from  the  person  entitled  to  hold  it,  protest  may  be  made  on  a 
copy  or  written  particulars  thereof. 

]rhcn  Prutest  m(iy  he  Dispensed  with. — (9)  Protest  is  dispensed  with  by 
any  circumstance  which  would  dispense  with  notice  of  dishonour  (s.  50  (2) ). 
Delay  in  noting  or  protesting  is  excused  when  the  delay  is  caused  by  cir- 
cumstances beyond  the  control  of  the  holder,  and  not  imputable  to  his 
default,  misconduct,  or  negligence.  The  want  of  a  notary  does  not  excuse 
delay  in  noting  or  protesting  (s.  94).  When  the  cause  of  delay  ceases  to 
operate,  the  bill  must  be  noted  or  protested  with  reasonable  diligence 
(s.  49). 

52.  Duties  of  If  older  as  rer/ards  Drcnvce  or  Acceptor. — (1)  When  a  bill  is 
accepted  generally,  presentment  for  payment  is  not  necessary  in  order  to 
render  the  acceptor  liable.  A  debtor  is  bound  at  common  law  to  find  out 
his  creditor,  and  pay  hira.  (2)  When,  by  the  terms  of  a  qualified  acceptance 
(s.  19),  presentment  for  payment  is  required,  the  acceptor,  in  the  absence 
of  an  express  stipulation  to  that  effect,  is  not  discharged  by  the  omission 
to  present  the  bill  for  payment  on  the  day  that  it  matures.  Should,  however, 
the  acceptor  (jualify  his  acceptance  to  the  etl'ect  that  he  was  only  to  be 
liable  if  the  bill  was  presented  on  its  due  date,  or  within  a  certain  specified 
time  thereafter,  he  would  be  freed  from  his  obligation  if  tlie  Ijill  were  not 
so  presented.  (.S)  In  order  to  render  the  acceptor  of  a  bill  liable,  it  is  not 
necessary  to  protest  it,  or  that  notice  of  dishonour  should  be  given  to  him. 
As  regards  the  acceptor,  a  bill  may  be  noted,  protested,  and  summary  dili- 
gence proceeded  with  at  any  time  within  six  months  after  the  maturity  of 
a  bill.  (4)  Where  the  holder  of  a  bill  presents  it  for  payment,  he  must 
exhibit  the  bill  to  the  person  from  whom  he  demands  payment:  and  when 
a  bill  is  paid,  the  holder  must  forthwith  deliver  it  up  to  the  party  paying 
it.  Payments  to  account  are  usually  nuirked  on  the  back  of  the  bill,  and 
initialled  by  the  person  receiving  the  money.  By  sec.  9  of  the  Finance  Act 
of  I89r>  (58  Vict.  c.  IG),  payments  to  account  marked  upon  the  back  of  a 
bill  of  the  value  of  two  poiuuls  and  upwards  are  liable  in  one  penny  of 
stamp  duty. 

8.  Liabilities  of  Parties. 

53.  Funds  in  hands  of  Drawee. — (1)  A  bill  of  itself  does  not  operate 
as  an  assignment  of  funds  in  the  hands  of  the  drawee  available  for  the  pay- 
ment thereof,  and  the  drawee  of  a  bill  wlio  does  not  accept  as  required  by 
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the  Act  is  not  liable  on  the  instrument.     This  subsection  does  not  apply  to 
Scotland. 

In  Scotland,  Bill  Operates  as  an  Intimated  Assignation. — (2)  In  Scotland, 
where  the  drawee  of  a  bill  has  in  his  hands  funds  available  for  the  payment 
thereof,  the  bill  operates  as  an  assignment  of  the  sum  for  which  it  is  drawn 
in  favour  of  the  holder  from  the  time  when  the  bill  is  presented  to  the 
drawee  (Thomson  on  Bills,  2nd  od.,  p.  104;  Thorburn  on  Bills,  p.  126).  In 
an  action  against  the  drawee,  the  bill  is  founded  on  as  an  assignation,  and 
not  solely  as  a  bill,  the  holder's  right  to  recover  being  dependent  on  the 
existence  of  a  debt  due  by  the  drawee  to  the  drawer,  and  on  the  validity 
of  the  assignation  of  lliat  debt  to  him.  A  bill  granted  for  value  cannot 
be  countermanded  by  the  drawer ;  and  if  the  drawee  refuse  to  pay,  the 
holder's  proper  course  is  to  raise  an  action  of  nudtiplepoinding  (Carter, 
1862,  24  I).  92.:i).  The  acceptance  of  a  bill  payable  at  a  banker's  is 
authority  to  the  banker  to  pay  the  bill  to  the  extent  of  the  balance  at  the 
acceptor's  credit  when  the  bill  is  presented  for  payment ;  and  it  is  the 
banker's  duty  to  his  customer,  the  acceptor,  to  act  on  the  authority,  and 
pay  accordingly.  Bills  are  preferable  according  to  their  respective  dates  of 
presentation  to  the  drawee. 

54.  Li((bi/(t/j  of  tlie  Acceptor. — The  acceptor  of  a  bill,  by  accepting  it, 

(1)  engages  that  he  will  pay  it  according  to  the  tenor  of  his  acceptance, 
that  is,  if  the  acceptance  be  unqualified,  that  he  will  pay  the  bill  at 
maturity.     If  qualified,  that  he  will  pay  subject  to  the  qualification  (s.  19); 

(2)  is  precluded  from  denying  to  a  holder  in  due  course  (a)  the  existence  of 
the  drawer,  the  genuineness  of  his  signature,  and  his  capacity  and  authority 
to  draw  the  bill ;  (h)  in  the  case  of  a  bill  payal)le  to  drawer's  order,  the  then 
capacity  of  the  drawer  to  endorse,  but  not  the  genuineness  or  validity  of 
his  endorsement ;  (r)  in  the  case  of  a  Ijill  payable  to  the  order  of  a  third 
person,  the  existence  of  the  payee  and  his  then  capacity  to  endorse,  but  not 
the  genuineness  or  validity  of  his  endorsement.  The  acceptor  may  refuse 
to  pay  on  the  ground  that  the  payee's  signature  is  forged. 

55.  Liahil.it  1/  of  Drawer. — (!)  The  drawer  of  a  bill,  by  drawing  it,  (a) 
engages  that  on  due  presentment  (ss.  40,  41,  45)  it  shall  be  accepted  and 
paid  according  to  its  tenor  (ss.  14,  19,  44),  and  that  if  it  be  dishonoured 
(ss.  43,  47)  he  will  compensate  the  holder  or  any  endorser  who  is  compelled 
to  pay  it,  provided  that  the  requisite  proceedings  on  dishonour  be  duly 
taken  (ss.  48-51);  (h)  is  precluded  from  denying  to  a  holder  in  due  course 
the  existence  of  the  payee  and  his  then  capacity  to  endorse. 

Liahilitjj  of  Endorser. — (2)  The  endorser  of  a  bill,  by  endorsing  it,  (a) 
engages  that  on  due  presentment  it  shall  be  accepted  and  paid  according 
to  its  tenor,  and  that  if  it  be  dishonoured  he  will  compensate  the  holder  or 
a  subsequent  endorser  who  is  compelled  to  pay  it,  provided  that  the  requisite 
proceedings  on  dishonour  be  didy  taken  {Duncan,  Fox,  cO  Co.,  1880,  L.  R. 
6  App.  Ca.  1);  (tj)  is  precluded  from  denying  to  a  holder  in  due  course 
the  genuineness  and  regularity  in  all  lespects  of  the  drawer's  signature  and 
all  previous  endorsements;  («)  is  precluded  from  denying  to  his  immediate, 
or  a  subsequent  endorsee,  that  the  bill  was,  at  the  time  of  his  endorsement,  a 
valid  and  sul)sisting  bill,  and  that  he  had  then  a  good  title  thereto. 

Liahiiitij  of  Saccessice  Endorsers  inter  se. — The  liabilities  inter  sc  of 
successive  endorsers  of  a  bill  must,  in  the  absence  of  evidence  to  the  con- 
trary, lie  determined  according  to  the  ordinary  principles  of  the  law 
merchant,  whereby  a  prior  endorser  must  indemnify  a  subse([uent  one. 
But  the  whole  circumstances  attendant  upon  the  making,  is>ue,  and  trans- 
ference of  a  bill  or  note  mav  be  legitinuitely  referred  to  for  the  purpose  of 
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ascertaining  the  true  relation  to  each  other  of  the  parties  who  put  their 
signatures  upon  it,  either  as  drawers  or  endorsers  ;  and  reasonable  inferences 
derived  from  these  facts  and  circumstances  are  admitted  to  the  elVect  of 
qualifying,  altei'ing,  or  even  inverting  the  relative  lialiilities  which  the  law 
merchant  would  otherwise  assign  to  them.  Thus,  wiiere  three  directors  of 
a  company  nnitually  agreed  with  each  other  to  become  sureties  to  a  bank 
for  the  same  (lebt.s  of  a  company,  and  in  pursuance  of  that  agreement 
successively  entlorsed  three  pnanissory  notes  of  the  company,  it  was  held 
that  they  were  entitled  and  liable  to  ef(ual  contribution  intrr  sc,  and  that 
they  were  not  liable  to  indenniify  each  other  successively  according  to  the 
priority  of  their  endorsements  {Macdoiiald,  1883,  L.  li.  8  App.  Ca.  733).  As 
regards  a  holder  in  due  course,  they  are  liable  jointly  and  severally. 

56.  >S/riint/fr  svpiiiKj  iJilL  lAahlc  as  EiuhjvsiT.  —  Where  a  person 
signs  a  l)ill  otherwise  than  as  a  drawer  or  acceptor,  he  thereby  incurs 
the  liabilities  of  an  endorser  to  a  holder  in  due  course,  and  that  although 
he  signs  at  the  place  where  it  is  usual  for  the  acceptor  to  sign.  Such 
a  signature  is  known  as  one  ^jcr  aval  {aval,  said  to  be  an  antiquated 
word  signifying  underwriting,  per  L.  Blackburn  in  Walkir>i  Tm.,  1880, 
7  R  (H.  L.)  85),  and  by  the  law  merchant  can  be  given  only  to  a 
person  who  thereafter  takes  the  bill.  As  no  one  can  sign  a  bill  as  an 
acceptor  except  the  drawee  (s.  17),  a  referee  in  case  of  need  (s.  15),  or 
an  acceptor  for  honour  (s.  G5),  a  stranger  cannot  sign  as  an  acceptor  to  a 
bill,  and  if  he  sign  expressly  as  acceptor,  as,  for  example,  "accepted  John 
Smith,"  his  signature  is  wholly  inoperative.  One  who  subscribes  a  l)ill  ^;cr 
aval  really  occupies  the  position  of  a  cautioner;  but  the  addition  of  that  or 
a  similar  word,  while  indicating  the  character  in  which  he  subscribes,  does 
not  in  any  way  limit  or  alter  his  liability.  "  Such  an  endorsement,"  says 
L.  WatS(-)n  in  Walkers  Trs.,  supra,  "creates  no  obligation  to  those  who 
previously  were  parties  to  the  bill  :  it  is  solely  for  the  benefit  of  those  who 
take  subsequently.  It  is  not  a  collateral  engagement,  but  one  on  the  bill, 
and  it  is  for  that  reason,  and  because  the  original  l»ill  has  incident  to  it  the 
capacity  of  an  endorsement  in  the  nature  of  an  '  aval,'  that  such  an  endorse- 
ment requires  no  new  stamp "  {see  L.  "Watson's  comment  on  this 
opinion  in  Macdonald,  1883,  L.  ll.  8  App.  Ca.,  at  748 ;  see  also  Mucdonald, 
1864,  2  M.  Oe.-.). 

5T.  Measure  of  Damages  against  I'artics  to  Dislionoured  Bill. — ^^'here  a 
bill  is  dishonoured  (ss.  43,  47),  the  measure  of  damages,  which  shall  be 
deemed  to  be  liquidated  damages,  shall  be  as  follows: — (1)  The  holder  may 
recover  from  any  party  liable  on  the  bill,  and  the  drawer  who  has  been  com- 
pelled to  pay  the  bill  may  recover  from  the  acceptor,  and  an  endorser  who 
has  been  conq)elled  to  ])ay  the  bill  may  recover  from  the  acceptor,  or  from 
the  drawer,  or  from  a  prior  endorser,  {a)  the  amount  of  the  bill ;  {b)  interest 
thereon  from  the  time  of  presentment  for  payment  if  the  l)ill  is  payable  on 
demand,  and  from  the  maturity  of  the  bill  in  any  other  case  (as  to  rate 
of  interest,  .svr  note  on  s.  9) ;  {e)  the  expenses  of  noting,  or,  when  protest  is 
necessary  and  the  protest  has  been  extended,  the  expenses  of  protest  (as 
to  expenses  of  protest  for  better  security  and  banker's  commission,  see  note 
on  s.  51  (2)). 

Bill  Dislionourcd  Ahroad. — (2)  In  the  case  of  a  bill  wiiieh  has  been  dis- 
honoured abroad,  in  lieu  of  the  ai)ove  damages  the  holder  may  recover  from 
the  drawer  or  an  endorser,  and  the  diawer  or  an  endorser  who  has  been  com- 
])elled  to  pay  the  bill  may  recover  from  any  party  liable  to  him  the  amount 
of  the  re-exchange,  with  interest  thereon  until  the  time  of  i)avment.  Under 
this  section  it  has  been  decided  by  the  Court  of  Appeal  (//i  re  Gillespie, 
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188G,  L.  E.  18  Q.  Ix  I).  286)  that  the  drawer  of  a  foreign  bill  upon  an 
acceptor  iii  England  is  entitled,  upon  the  bill  being  dishonoured  and  pro- 
tested, to  recover  from  the  acceptor  damages  in  the  nature  of  re-exchange, 
which  tlie  drawer  is  by  the  foreign  law  liable  to  pay  to  the  holder  of  the  bill. 
Interest  as  Daviajjcs. — (3)  Where  by  the  Act  interest  may  be  recovered 
as  damages,  such  interest  may,  if  justice  require  it,  be  withheld  wholly  or 
in  part ;  and  where  a  bill  is  expressed  to  be  payable  with  interest  at  a  given 
rate,  interest  as  damages  may  or  mav  not  be  given  at  the  same  rate  as 
interest  proper. 

58.  Liability  of"  Transferror  hi/  Uelivcri/." — (1)  Where  the  holder  of  a 
bill  payable  to  bearer  (which  includes  a  bill  endorsed  in  blank,  s.  34) 
negotiates  it  by  delivery  (ss.  21,  31  (2)),  without  endorsing  it,  he  is  called 
a  "  transferror  by  delivery."  (2)  A  transferror  by  delivery  is  not  liable  on  the 
instrument.  Thus,  where  the  holder  of  a  bill  which  has  been  endorsed  in 
blank  discounts  it  without  endorsing  it,  and  the  bill  is  subsequently  dis- 
honoured, he  is  not  bound  to  repay  the  sum  received. 

Transferrurs  Warrant  to  Transferee. — (3)  A  transferror  by  delivery  who 
negotiates  a  bill,  thereby  warrants  to  his  immediate  transferee,  being  a 
holder  for  value,  that  the  bill  is  what  it  purports  to  be,  that  he  has  a  right 
to  transfer  it,  and  that  at  the  time  of  transfer  he  is  not  aware  of  any  fact 
which  renders  it  valueless.  If  any  of  these  considerations  fail,  he  is  liable 
to  the  transferee  in  compensation. 

9.  Discharge  of  a  Bill. 

59.  By  Payment  in  Due  Course. — (1)  A  bill  is  discharged  by  payment  in 
due  course  by  or  on  behalf  of  the  drawee  or  acceptor.  Payment  in  due 
course  means  payment  made  at  or  after  the  maturity  of  the  bill  to  the 
holder  of  it  (or  to  his  authorised  agent,  s.  45  (3) ),  in  good  faith  (s.  90),  and 
without  notice  that  his  title  to  the  bill  is  defective  (s.  29  (2) ).  A  bill  may 
be  also  discharged  by  renunciation  or  acceptilation  (s.  62),  by  confusion  (s. 
61),  by  cancellation  (s.  63),  by  compensation,  novation,  delegation,  or  by  pre- 
scription (see  Extinction  of  Obligations).  While  prescription  extinguishes 
the  bill,  it  does  not  discharge  the  debt  for  which  the  bill  was  granted.  (2) 
Subject  to  the  provisions  hereinafter  contained  (subs.  3  infra),  when  a  bill  is 
paid  by  the  drawer  or  an  endorser,  it  is  not  discharged,  but  (a)  where  a  bill 
payable  to  or  to  the  order  of  a  third  party  is  paid  by  the  drawer,  the  drawer 
may  enforce  payment  thereof  against  the  acceptor,  but  may  not  reissue  the 
bill.  In  this  sultsection  the  word  "paid"  means,  paid  at  or  after  the 
maturity  of  the  bill.  Consequently,  if,  during  the  currency  of  the  bill,  it  has 
been  negotiated  back  to  the  drawer,  he  may  reissue  and  further  negotiate 
it  (s.  37) ;  (h)  where  a  bill  is  paid  by  an  endorser,  or  where  a  bill  payable 
to  drawer's  order  is  paid  by  the  drawer,  the  party  paying  it  is  remitted  to 
his  former  rights  as  regards  the  acceptor  or  antecedent  parties,  and  he  may, 
if  he  think  lit,  strike  out  his  own  and  subsequent  endorsements,  and  again 
negotiate  the  bill.  The  subsequent  endorsers  in  such  a  case  are  discharged 
by  the  payment  to  the  drawer  or  prior  endorsers,  and  consequently,  even  if 
the  bill  be  negotiated  after  payment  and  without  cancellation  of  the 
signatures  of  the  payer  and  subsecjuent  endorsers,  the  endorsee  can  have  no 
claim  against  such  parties,  as  in  these  circumstances  no  holder  can  be  a 
holder  in  due  course  (s.  29).  (3)  Where  an  accommodation  bill  is  paid  in 
due  course  by  the  party  accommodated,  the  bill  is  discharged. 

60.  This  section,  which  deals  with  a  banker's  liability  for  paying  a 
demand  draft  on  a  forged  endorsement,  is  considered  under  Cheques  {on  a 
Banker). 


BILLS  OF  EXCHAXCJP:  107 

6  I  ■  By  Confusion. — When  the  acceptor  of  a  bill  is  or  becomes  the 
holder  of  it  at  or  after  its  maturity  (ss.  10,  14)  in  his  own  right,  the  bill  is 
discharged.  If  the  acceptor  become  the  holder  as  executor,  trustee,  or  other 
similar  capacity,  the  bill  is  not  discharged.  The  provision  of  the  section 
does  not  api)ly  to  an  acceptor  for  honour.  Where  a  bill  is  granted  for  an 
advance  on  loan,  the  mere  granting  of  a  new  bill  and  the  giving  up  of  the 
old  bill  do  not  oi)erate  a  discharge  of  the  claim  for  interest  upon  the  loan 
{Hope  Johnstum,  1895,  22  li.  314). 

62.  Express  Waiver. — Renunciation. — (1)  When  the  holder  of  a  bill 
at  or  after  its  maturity  (ss.  10,  14)  absolutely  and  unconditionally 
renounces  his  rights  against  the  acceptor,  the  Itill  is  discharged.  The 
renunciation  nuiy  be  verljal  if  it  be  at  the  same  time  accompanied  by 
the  delivery  of  the  bill.  Otherwise  the  renunciation  niust  be  in  writing, 
and  it  must  be  a  record  of  an  absolute  and  unconditional  renunciation  of 
the  holder's  rights  on  the  bill  or  note  {In  re  Geonje,  L.  R.  44  Ch.  D.  027 ; 
Cratrford,  1873,  1  11.  91,  2  K.  (H.  L.)  148).  A  memorandum  made  by  or 
with  the  authority  of  the  holder,  whether  signed  by  him  or  not,  to  the 
effect  that  he  renounces  his  rights,  is  not  sutUcient  {In  re  George,  supra ; 
Crawford,  supra);  but  such  a  writing,  or  even  a  letter  expressing  intention 
to  renounce,  might  go  to  prove  that  a  subseijuent  handing  of  the  bill  to 
the  acceptor  was  made  with  that  intention.  The  edect  of  such  renunciation 
is  to  release  the  acceptor  from  all  liability  on  the  bill  to  the  holder,  or 
anyone  claiming  through  him. 

Conditional  liemtnciation. — Renunciation  may  be  made  conditional,  and 
until  the  condition  is  purified  there  is  no  renunciation.  Though  tlie  holder 
may  in  such  circumstances  be  meantime  barred  from  enforcing  the  bill, 
there  is  nothing  to  prevent  him  from  negotiating  it  to  a  new  holder  for 
value,  who  will  not  be  affected  by  his  disabilities,  and  may  enforce  payment 
of  the  bill  whether  tlie  condition  be  purified  or  not  {MacVcan,  1873,  11  M. 
764).  (2)  The  liabilities  (ss.  54-G)  of  any  party  to  a  bill  may  in  like 
manner  be  renounced  by  the  holder  before,  at,  or  after  its  maturity ;  but 
nothing  in  the  section  affects  the  rights  of  a  holder  in  due  course  (s.  29) 
without  notice  of  the  renunciation. 

63.  By  Cancellation. — (1)  Where  a  bill  is  intentionally  cancelled  by 
the  holder  or  his  agent,  and  the  cancellation  is  apparent  thereon,  the  bill  is 
discharged. 

(2)  In  like  manner,  any  party  liable  on  a  bill  may  be  discharged 
by  the  intentional  cancellation  of  his  signature  by  the  holder  or  his  agent. 
In  such  a  case,  any  endorser  who  would  have  had  a  right  of  recourse 
against  the  party  whose  signature  is  cancelled  is  also  discharged. 

(3)  A  cancellation  made  unintentionally,  or  under  a  mistake,  or  without 
the  authority  of  the  holder,  is  inoperative ;  but  where  a  bill  or  any 
signature  thereon  appears  to  have  been  cancelled,  the  burden  of  proof 
lies  on  the  party  who  alleges  that  the  cancellation  was  made  uninten- 
tionally, or  under  a  mistake,  or  without  authority.  Summary  diligence 
would,  however,  be  incompetent  upon  such  a  bill  (s.  98).  Where  an 
agent  is  employed  by  the  holder  of  a  bill  to  receive  y)ayment  of  it  from 
the  acceptor,  and  receives  payment  from  him  clogged  with  a  condition 
without  assent  to  which  the  holder  is  not  entitled  to  retain  the  money 
l>aid,  the  agent  is  not  entitled  to  treat  such  conditional  payment  as  if 
it  were  an  absolute  payment,  and  to  cancel  the  bill  before  he  has  received 
the  assent  to  the  condition.  In  a  comparatively  recent  case,  the  agent  of  a 
bank  offered  to  try  to  obtain  payment  of  a  i)ill  which  had  been  protested 
for  non-payment,  and  the  holders  accepted  the  offer.     The  acceptors  offered 
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to  pay  the  bill  and  the  protest  diarges  on  the  condition  that  they  should 
not  be  called  upon  to  pay  interest  and  expenses.  The  bank's  agent  com- 
municated this  condition  to  the  holders,  and,  without  waiting  for  authoiity, 
took  payment  of  the  bill  and  piotest  charges,  marked  the  bill  paid,  and 
delivered  it  to  the  acceptors,  who  tleleted  their  names  thereon.  Thereafter 
the  holders  intimated  their  refusal  to  agree  to  the  conditions  upon  which 
payment  had  been  made,  refused  to  accept  the  sum  tendered  to  them  by 
the  bank  agent,  and  received  back  the  bill  cancelled,  the  money  being 
repaid  to  the  acceptors.  The  holders  then  raised  an  action  against  the 
acceptors  for  the  amount  of  the  bill  with  interest,  and  for  the  expenses 
of  the  action,  and  obtained  decree ;  but  the  estates  of  the  acceptors  became 
bankrupt  before  diligence  could  be  used  against  them.  The  holders  then 
raised  an  action  against  the  bank,  concluding  for  the  amount  of  the  bill 
with  interest,  and  fur  the  expenses  of  their  action  ngainst  the  acceptors. 
It  was  held  that  the  evidence  showed  that  if  the  bill  had  not  been 
cancelled  through  the  error  of  the  bank  agent,  the  holders  might  have 
recovered  payment  by  summary  diligence  before  the  acceptors  became 
bankrupt,  and  that  the  bank  was  lialjle,  l)ut  was  entitled  to  an  assignation 
of  the  rights  of  the  holders  against  the  drawers  of  the  bill  {Bank  of 
Scotland,  1889,  16  l\.  1081 ;  1891,  18  E.  (H.  L.)  21  ;  L  IJ.  1891,  App.  Ca. 
592). 

64.  Bji  Alteration. — Apparent  Alteration. — (1)  Wheie  a  l)ill  or  accept- 
ance is  materially  altered  without  the  assent  of  all  parties  lialde  on  it, 
the  bill  is  avoided,  exce]jt  as  against  a  party  who  has  liimself  made, 
authorised,  or  assented  t(j  the  alteration,  and  subsequent  endorsers.  The 
holder  may  sue  on  the  original  debt,  though  he  cannot  sue  on  the  bill. 
A  bill  may  be  altered  before  issue,  that  is,  before  its  delivery,  complete 
in  form,  to  a  person  who  takes  it  as  a  holder  for  value,  so  as  to  be  able 
to  enforce  payment  thereof,  as  until  then  there  is  no  completed  contract 
on  the  bill.  An  accommodation  bill,  it  appears,  is  not  issued  within  the 
meaning  of  this  section  until  it  has  been  delivered  to  someone  who  can 
sue  on  it  (per  Charles,  J.,  in  E/ujcl,  53  J.  V.  535).  Where  a  bill  is  delivered 
which  is  awanting  in  a  material  part,  the  person  in  possession  has  primd 
facie  authority  to  fill  up  the  omission  in  any  way  he  thinks  fit  (s.  21).  A 
material  alterati(jn  after  issue  renders  a  bill  a  new  instrument,  requiring 
a  fresh  stamp  {Svffdl,  1882,  L.  E.  9  Q.  B.  D.  555). 

Non-Apparent  Alteration. — Where  a  bill  has  been  materially  altered, 
but  the  alteration  is  not  apparent,  and  the  bill  is  in  the  hands  of  a  holder 
in  due  course,  such  holder  may  avail  himself  of  the  bill  as  if  it  had  not 
been  altered,  and  may  enforce  payment  of  it  according  to  its  original 
tenor  {Leeih  Bank,  1883,  11  Q.  B.  D.  84). 

Alterations  which  are  Material. — (2)  In  particular,  the  following  altera- 
tions are  material,  namely,  any  alteration  of  the  date,  the  sum  payable, 
the  time  of  payment,  the  place  of  payment,  and,  where  a  l)ill  has  been 
accepted  generally,  the  addition  of  a  place  of  payment  without  the 
acceptor's  assent.  A  mere  correction  is  not  a  material  alteration,  nor 
is  the  addition  of  words  which  do  not  alter  the  eflect  of  the  bill  as 
issued, 

10.  Acceptance  and  Payment  fok  Honoup. 

65,  Acceptance  for  Honour  supra  Protest. — (1)  Where  a  l)ill  has  been 
protested  for  dishonour  by  non-acceptance  (s.  43),  or  protested  for  better 
security  (s.  51  (5)),  and  is  not  overdue  (ss.  14,  45  (2)),  any  person  (s.  2) 
not  being  a  party  already  liable  thereon  may,  with  the  C(msent  of  the 
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holder,  intervene  and  accept  the  bill  supra  protest  for  the  hon(Air  of  any 
jtarty  liable  thereon,  or  for  the  honour  of  the  person  for  whose  account  the 
l)ill  is  drawn,  but  not  for  the  hontmr  of  the  drawee,  as,  till  acceptance,  he  is 
not  liiiljle  on  the  bill ;  nor  for  the  honcnir  of  an  endorser  who  lias  endorsed 
reslrictively  (s.  10)  or  in  a  representative  capacity  (s.  20)  (tlioiigh  it  may  be 
for  the  honour  of  his  principal) ;  nor  for  the  honour  of  an  endorser  who  has 
negotiated  the  bill  back  to  tlic  holder :  nor  for  any  jjarty  against  whom 
reeoiu'se  has  been  lost  by  fiiilure  to  negotiate  (ss.  45,  40,  49-51),  or  whose 
obligation  has  been  discliarged  (ss.  02,  03).  It  is  sullicieiit  that  the  bill  has 
been  noted  without  the  protest  being  extended.  Tlie  formal  protest  may 
be  extended  at  any  time  as  of  the  date  of  noting  (s.  9."5). 

Partial  Acceptance. — (2)  A  bill  may  be  accepted  for  honour  for  part 
only  of  the  sum  for  which  it  is  drawn.  Without  the  drawer's  consent  no 
other  qualified  acceptance  can  be  taken  by  the  holder. 

licquisites. — (3)  An  acceptance  for  honour  supra  protest,  in  order  to  be 
valid  (s.  50  (7-8)),  must  («)  be  written  on  the  bill  and  indicate  that  it  is  an 
accejttance  for  honour;  {h)  be  signed  by  the  acceptor  for  honour.  No 
special  form  of  words  is  necessary.  The  form  usually  adopted  is,  "  accepted 
for  the  honour  of  A.  B.  supra  protest,"  or  simply  "  accepted  S.  P."  and 
signed.  Prior  to  the  Act  it  was  necessary  that  an  acceptance  for  honour 
should  be  made  in  the  presence  of  a  notary,  and  that  an  act  of  honour  (for 
form,  sec  beginning  of  tliis  article)  should  be  executed  recording  the  trans- 
action. "When  the  bill  was  in  Committee,  a  clause  re(iuiring  this  to  be 
done  was  struck  out,  so  probably  the  executing  of  the  notarial  act  of  honour 
is  no  longer  compulsory.  (4)  Where  an  acceptance  for  honour  does  not 
expressly  state  for  whose  honour  it  is  made,  it  is  deemed  to  be  an  accept- 
ance for  the  honour  of  the  drawer. 

Maturiij/  of  Bill. — (5)  Where  a  bill  payable  after  sight  is  accepted  for 
honour,  its  maturity  is  calculated  from  the  date  of  the  noting  for  non- 
acceptance,  and  not  from  the  date  of  the  accejjtauce  for  honour. 

66.  Liahility  of  Acceptor  fur  Honour. — (1)  The  acceptor  for  honour  of  a 
bill  l)y  accepting  it  engages  that  he  will,  on  due  presentment,  pay  the  bill 
according  to  the  tenor  of  his  acceptance,  if  it  is  not  paid  by  the  drawee, 
provided  it  has  been  duly  presented  (ss.  52  (1),  67  (2))  for  payment  (s.  45) 
(unless  excused,  s.  40),  and  protested  for  non-payment,  and  that  he  receives 
notice  of  these  facts.  The  notice,  which  should  be  given  at  or  before  the 
time  of  presentment  for  payment,  need  not  be  in  writing,  but  must  be  in 
such  terms  as  to  sufficiently  identify  the  bill  (s.  49).  (2)  The  acceptor  for 
honour  is  liable  to  the  holder  and  to  all  parties  on  the  bill  subsequent  to 
the  party  for  whose  honour  he  has  accepted.  Any  defence  competent  to 
an  acceptor  is  also  competent  to  the  acceptor  for  honour  (s.  54). 

67.  Presentment  for  Payment  to  Acceptor  for  Honour. — (1)  Where  a 
dishonoured  bill  has  been  accepted  for  honour  supra  protest  (s.  65),  or 
contains  a  reference  in  case  of  need  (s.  15),  it  must  be  protested  for  non- 
payment (s.  51  (4,  6-9))  before  it  is  presented  for  i)ayment  to  the  acceptor 
for  honour  or  referee  in  case  of  need.  It  is  not  necessary  to  extend  the 
protest,  noting  being  sufficient. 

Place  and  Time  uf  Prescntnient. — (2)  Where  the  address  of  the  acceptor 
for  honour  is  in  the  same  place  where  the  bill  is  protested  for  non-payment, 
the  bill  must  be  presented  to  him  not  later  than  the  day  following  its 
maturity ;  and  where  the  address  of  the  acceptor  for  honour  is  in  some 
place  other  than  the  place  where  it  was  protested  for  non-payment,  the  bill 
must  be  forwarded  not  later  than  the  day  following  its  maturity  for 
presentment  to  him.     Non-business  days  are  excluded  (s.  92). 
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Belay  in  Presentment. — (3)  Delay  in  presentment  or  non-presentment  is 
excused  by  any  circumstance  wliich  would  excuse  delay  in  presentment  U)v 
payment  or  non-presentment  for  payment  (s.  46). 

Protest  for  Non-Pa]imcnt.  —  (4)  When  a  bill  is  dishonoured  by  the 
acceptor  for  honour,  it  must  be  protested  for  non-payment  by  him.  Noting 
is  sufficient  (s.  9o). 

68.  Payment  for  Honour  supra  Protest. — (1)  Where  a  bill  has  been 
protested  for  non-payment  (ss.  51  (4,  6-9),  94),  any  person  may  intervene 
and  pay  it  supra  protest  for  the  honour  of  any  party  liable  thereon,  or  for 
the  honour  of  the  person  for  whose  account  the  bill  is  drawn.  A  person 
who  takes  up  a  bill  sujn'a  protest  for  the  benefit  of  a  particular  party 
succeeds  to  the  title  of  the  person  from  whom,  not  for  whom,  he  receives 
it,  and  has  all  the  title  of  sucli  person  to  sue  upon  the  bill,  except  that  he 
discharges  all  the  parties  subsequent  to  the  one  for  whose  honour  he  accepts, 
and  that  he  cannot  himself  endorse  it  over.  The  consent  of  the  holder,  as 
in  the  case  of  acceptance  for  honour,  is  unnecessary,  and  the  drawee,  before 
acceptance  or  after  acceptance,  if  with  the  assent  of  the  drawer  and 
endorsers  the  acceptance  be  conditional,  may,  if  the  condition  be  not 
fulfilled,  pay  for  the  honour  of  any  party  liable  on  the  bill.  The  payment 
must  be  on  behalf  of  a  person  already  liable  on  the  bill,  and  not  for  such  a 
person  as,  for  example,  an  endorser  who  has  endorsed  without  recourse 
(s.  16)  in  a  representative  character  or  as  an  agent  (s.  26),  nor  for  a  person 
who  through  any  cause  (ss.  45,  46,  49,  50,  51,  62,  63)  has  ceased  to  be  liable 
before  such  payment  is  made. 

Preference  of  Payer. — (2)  Where  two  or  more  persons  ofTer  to  pay  a  bill 
for  the  honour  of  difierent  parties,  the  person  whose  payment  will  discharge 
most  parties  to  the  bill  is  entitled  to  the  preference.  A  payment  for  the 
honour  of  the  acceptor  is  preferable  to  one  for  the  honour  of  the  drawer,  and 
a  payment  for  the  honour  of  the  drawer  to  one  for  the  honour  of  an 
endorser,  and  of  a  prior  to  a  later  endorser. 

Notarial  Attest nicnt  of  Payment. — (3)  Payment  for  honour  supra  protest, 
in  order  to  operate  as  such,  and  not  as  a  mere  voluntary  payment,  must  be 
attested  by  a  notarial  act  of  honour,  which  may  be  appended  to  the  protest, 
or  form  an  extension  of  it  (for  form,  see  beginning  of  this  article).  (4)  The 
notarial  act  of  honour  must  be  founded  on  a  declaration  made  by  the  payer 
for  honour,  or  his  agent  in  that  behalf  (who,  in  order  to  pay  and  take  the 
necessary  steps  to  preserve  his  principal's  right  of  recourse  against  the 
person  for  whose  honour  the  payment  is  made,  must  be  specially  authorised 
to  do  so),  declaring  his  intention  to  pay  the  bill  for  honour,  and  for  whose 
honour  he  pays. 

Effect  of  Payment. — (5)  Where  a  bill  has  been  paid  for  honcnir,  all  parties 
subsequent  to  the  jjcrson  for  whose  honour  it  is  paid  are  discharged ;  but 
the  payer  for  honour  is  subrogated  for  and  succeeds  to  both  the  rights  and 
duties  of  the  holder  as  regards  the  person  for  whose  honour  he  pays,  and 
all  parties  lialde  to  that  party. 

Payer  Entitled  to  Delivery  of  Bill. — (6)  The  payer  for  honour,  on  paying 
to  the  holder  the  amount  of  the  bill  and  the  notarial  expenses  incidental 
to  its  dishonour,  is  entitled  to  receive  both  the  bill  itself  and  the  protest. 
If  the  holder  do  not  on  demand  deliver  them  up,  he  is  liable  to  the  payer 
for  honour  in  damages. 

Holder  Refusiny  Payment. — (7)  Where  the  holder  of  a  bill  refuses  to 
receive  payment  supra  protest,  he  loses  his  right  of  recourse  (ss.  55-7) 
against  any  party  who  would  have  been  discharged  by  such  pay- 
ment. 
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n.  Lost  Instkuments. 

69 .  Holders  llvjlU  to  Uujdicate  of  Lost  Bill. — Wliere  a  bill  has  been  lost 
before  it  is  overdue  (ss.  10,  14,  45),  the  person  who  was  the  holder  of  it 
may  apply  to  the  drawer  to  give  him  another  bill  (which,  being  a  new 
contract,  requires  the  api)ropriate  stamp)  of  the  same  tenor,  giving  security 
to  the  drawer,  if  re([uired,  to  indemnify  iiim  against  all  persons  whatever 
in  case  the  bill  alleged  to  have  been  lost  shall  l)e  found  again.  If  the 
drawer,  on  request  as  aforesaid,  refuses  to  give  such  duplicate  bill,  he  may 
be  compelled  to  do  so.  In  a  (juestion  with  the  tinder  of  the  bill,  the  person 
in  right  of  it  has  a  good  action  for  recovery  of  the  instrument ;  but  if 
it  is  in  the  possession  of  a  holder  in  due  course  (s.  29)  from  such  finder,  no 
right  of  action  for  recovery  against  the  holder  exists.  The  person  in  right 
of  tlie  bill  can  recover  from  tlie  tinder  whatever  value  he  lias  received  for  it. 

70.  Action  on  Lost  Bill. — In  any  action  or  proceeding  upon  a  bill,  the 
Court  or  judge  may  order  that  the  loss  of  the  instrument  shall  not  be  set 
up,  provided  an  indemnity  be  given  to  the  satisfaction  of  the  Court  or 
judge  against  the  claims  of  any  other  person  upon  the  instrument  in 
question.  Where  a  l)ill  has  been  lost,  and  the  h(jlder  chooses  to  sue  for 
the  value  he  gave  for  it,  and  not  to  found  his  action  on  the  bill,  he  is 
nevertheless  bound  to  give  security  to  the  satisfaction  of  the  Court  against 
other  demands  (Ui  the  instrument,  l)ecause  the  bill,  if  paid  by  the  drawee, 
will  be  a  complete  discharge  of  the  debt  {Mabcrlcij,  1822,  1  S.  401  ;  revd. 
1825,  1  W.  &  S.  (H.  L.  Appeals)  10. 

Notwithstanding  tlie  loss  of  a  bill,  the  holder  is  bound  to  take  the 
steps  incumbent  upon  him.  Presentment  for  payment  may  be  excused 
(s.  46  (1))  or  dispensed  with  (s.  46  (2))  in  certain  cases,  but  the  loss  of  the 
l)ill  will  not  excuse  delay  in  giving  notice  of  dishonour,  nor  of  protesting 
when  necessary  (s.  51  (8)). 

12.  Bills  in  a  Set. 

71  ■  Hides  as  to  Sets  (for  form,  see  beginning  of  article;  Stamp  Duty, 
infra). — (1)  Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set  being 
numbered  and  containing  a  reference  to  the  other  parts,  the  whole  of  the 
parts  constitute  one  bill.  If  they  be  not  so  numbered,  one  part  of  the  set 
becomes  a  separate  bill  in  the  hands  of  a  hond  fide  holder  for  value. 
(2)  Where  the  holder  of  a  set  endorses  two  or  more  parts  to  difterent 
persons,  he  is  lialile  on  every  such  part,  and  every  endorser  subsequent  to 
him  is  liable  on  the  part  he  has  himself  endorsed  as  if  the  said  parts  were 
separate  bills.  (3)  Where  two  or  more  parts  of  a  set  are  negotiated  (s.  31) 
to  different  holders  in  due  course  (s.  29),  the  holder  whose  title  first 
accrues  is,  as  between  such  holders,  deemed  the  true  owner  of  the  bill. 
Nothing  in  this  subsection  affects  the  rights  of  a  person  who  in  due 
course  accepts  or  pays  the  part  first  presented  to  him  (s.  59).  (4)  The 
acceptance  may  be  written  on  any  part,  and  it  must  be  written  on  one 
part  only  (s.  17).  If  the  drawee  accepts  more  than  one  part,  and  such 
accepted  parts  get  into  the  hands  of  different  holders  in  due  course,  he  is 
liable  on  every  such  part  as  if  it  were  a  separate  l.)ill.  (5)  When  the 
acceptor  of  a  bill  drawn  in  a  set  pays  it  without  requiring  the  part  bearing 
his  acceptance  to  l)e  delivered  up  to  him,  and  that  part  at  maturity  (ss.  10, 
14,  45  (2))  is  outstanding  in  the  hands  of  a  holder  in  due  course,  he  is 
liable  to  the  holder  thereof.  (6)  Subject  to  the  preceding  rules,  where  any 
one  part  of  a  h\\\  drawn  in  a  set  is  discharged  liy  payment  or  otherwise 
(s.  17).  the  whole  bill  is  discharged  (ss.  59-64). 
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72  deals  with  Coufilct  of  Laics. — See  infra,  Inteuxational  Law, 
Bills  of  ExL-haiKjc. 

73  to  89  '(.leal  with  Cheques  and  riioMissouY  Xotes  (which  see). 

1:1.  Miscellaneous. 

90.  Good  Faith. — A  thing  is  deemed  to  be  done  in  good  faith  within 
the  meaning  of  the  Act  where  it  is,  in  fact,  done  iionestly,  whether  it  is 
clone  negligently  t)r  not.  If  a  person  has  in  his  possession  the  means  of 
knowing  that  a  bill  for  which  he  is  asked  to  give  value  has  been  stolen  or 
otherwise  fraudulently  obtained,  and  the  means  of  knowledge  in  his  power 
are  wilfully  disregarded,  he  is  not  acting  in  good  faith  {M((ij,  IG  M.  &  W. 
355 ;  Ixaphacl,  17  Scott.  C.  B.  174;  Jones,  2  App.  Ca.  GIG). 

9  I  ■  Sifinaturc. — (1)  Where  by  the  Act  any  instrument  or  writing  is 
required  to  be  signed  by  any  person,  it  is  not  necessary  that  he  should  sign 
it  with  his  own  hand,  l»ut  it  is  sufficient  if  his  signature  is  written  thereon 
by  some  otlier  person  by  or  under  his  authority  (as  to  what  is  a  sufficient 
signature,  see  Forstcr,  1869,  L.  K.  4  C.  V.  704).  (2)  In  the  case  of  a 
corporation,  where,  by  the  Act,  any  instrument  or  writing  is  required  to  be 
signed,  it  is  sufficient  if  the  instrument  or  writing  be  sealed  with  the 
corporate  seal.  But  nothing  in  the  section  is  to  be  construed  as  requiring 
a  bill  or  note  of  a  corporation  to  be  under  seal.  (As  to  how  bills  of  com- 
panies incorporated  under  the  Companies  Acts  should  be  made,  accepted,  or 
endorsed,  see  The  Companies  Act,  1862  (25  &  26  Vict.  c.  89,  s.  47).)  See 
also  Joint  Stock  Company. 

92.  Computation  of  Time. — AVhere  by  the  Act  the  time  limited  for 
doing  any  act  or  thing  is  less  than  three  days,  in  reckoning  time  non- 
business days  are  excluded.  "  Non-business  days,  for  the  purposes  of  the 
Act,  mean  (a)  Sunday,  Good  Friday,  Christmas  Day ;  (b)  a  bank  holiday 
under  the  Bank  Holidays  Act,  1871,  or  Acts  amending  it;  (c)  a  day 
appointed  by  royal  proclamation  as  a  public  fast  or  thanksgiving  day. 
Any  other  day  is  a  business  day.     (For  bank  holidays,  see  note  on  s.  14.) 

93.  IVkeii  Notiivj  Equicalent  to  Protest. — For  the  purposes  of  the  Act, 
where  a  bill  or  note  is  required  to  be  protested  within  a  specified  time  or 
Ijefore  some  further  proceeding  is  taken,  it  is  sufficient  that  the  bill  has 
been  noted  for  protest  before  the  expiration  of  the  specified  time  or  the 
taking  of  the  proceeding ;  and  the  formal  protest  may  be  extended  at  any 
time  thereafter  as  of  the  date  of  the  noting.  The  following  is  the  usual 
memorandum  of  noting  put  upon  bills :  "  14/3/96.  Pnp.  (protest  for  non- 
pavment)  A.  M'N.,  N.l'.,"  or  "  14/3/96.  Pnac.  (protest  for  non-acceptance) 
A.^M'X.,  N.IV 

94.  Protest  where  Services  of  Notary  cannot  he  Obtained.— Where  a 
dishonoured  bill  or  note  (ss.  43,  47)  is  authorised  or  required  to  be 
protested,  and  the  services  of  a  notary  cannot  be  obtained  at  the  place 
where  the  bill  is  dishonoured,  any  householder  or  substantial  resident  of 
the  place  may,  in  the  presence  of  two  witnesses,  give  a  certificate,  signed  by 
them,  attesting  the  dishonour  of  the  bill,  and  the  certificate  in  all  respects 
operates  as  if  it  were  a  formal  protest  of  the  bill.  The  form  which  is 
.scheduled  to  the  Act  and  given  at  the  beginning  of  this  article,  may  be 
used  with  necessary  modifications,  and,  if  used,  is  sufficient. 

95  deals  with  crossed  Cheques  and  Dividend  Wahrants  (q.v.). 

96  deals  with  repeal  of  certain  Acts. 

97.  Savinrj  Clauses. — (1)  The  rules  in  bankruptcy  relating  to  bills,  etc., 
continue  to  apply  thereto  notwithstanding  anythhig  contained  in  the  Act. 
.(2)  The  rules  of  common  law,  including  the  law  merchant  (for  meaning  of 
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term  "  law  iu(n-clijiiit,"  8oe  beginning  of  this  article),  save  in  so  far  as  they 
are  inconsistcnit  with  the  express  provisiiJiis  of  the  Act,  continue  to  apply  to 
bills.  (3)  Nothing  in  tiie  Act,  or  in  any  repeal  effected  thereljy,  affects  (a) 
the  provisions  of  the  Stamp  Act,  1870,  or  Acts  amending  it,  or  any  law  or 
enactment  for  the  time  being  in  force  relating  to  the  revenue.  The  Stamp 
Act  at  present  in  force  is  54  &  55  Vict.  c.  39  (see  Sta.mi'.s);  (h)  the  pro- 
visions of  the  Companies  Act,  18G2,  or  Acts  amending  it,  or  any  Act 
relating  to  joint-stock  banks  or  companies  ;  (c)  the  provisions  of  any  Act 
relating  to  or  confirming  tlie  jirivileges  of  the  Bank  of  England  or  the  I^.ank 
of  Ireland  respectively;  (</)  the  validity  of  any  usage  relating  to  dividend 
warrants  or  the  endorsements  thereof. 

98.  Summary  Dilicjcncc. — Nothing  in  the  Act,  or  in  any  repeal  effected 
tliereby,  extends  or  restricts,  or  in  any  way  alters  or  ailects,  the  law  and 
practice  in  Scotland  in  regard  to  summary  diligence.  The  existing  enact- 
ments relative  to  sunnnary  diligence  on  bills  are  :  1G81,  c.  20  ;  1G96,  c.  36  ; 
5  Geo.  III.  c.  49,  ss.  4,  5,  6 ;  12  Geo.  iii.  c.  72,  ss.  36,  42,  43  ;  1  &  2  Vict, 
c.  114,  ss.  1  and  9.     See  Diligence. 

99.  Cundrudioii  wi/h  other  Ads. — Where  any  act  or  document  refers 
to  any  enactment  repealed  by  the  Act,  such  Act  or  document  is  construed 
and  oi)erates  as  if  it  referred  to  the  corresponding  X-)rovisions  of  the  Act. 

I  00.  Parole  Evidence  Allowed  in  Certain  Judicial  Proceedings  in  Scot- 
land.— In  any  judicial  proceeding  in  Scotland,  any  fact  relating  to  a  bill  of 
exchange,  baidv  cheque,  or  promissory  note  which  is  relevant  to  any  question 
of  lialjiiity  thereon,  may  be  proved  by  parole  evidence.  This  provision  alters 
the  common  law  on  the  subject.  Under  the  common  law,  facts  relevant  to 
a  question  of  liability  on  a  bill  were  in  general  only  capable  of  being 
proved  by  the  writ  or  oath  of  the  holder  of  the  instrument.  Since  the 
passing  of  the  Act,  the  question  was  raised  but  not  decided  {National  Bank 
of  Audralasia,  1891,18  E.  G34)  whether  parole  proof  was  competent  to 
contradict  the  express  oljligations  of  the  immediate  parties  to  a  bill  by  an 
allegation  of  a  verljal  understanding  or  arrangement  that  these  obligations 
were  to  be  subject  to  conditions  not  appearing  on  the  face  of  the  instru- 
ment. The  Lord  President  (Inglis)  and  L.  M'Laren  expressed  the  view 
that  parole  evidence  in  such  a  case  was  incompetent,  as  it  would  be  an 
attempt  to  substitute  a  different  contract  from  that  which  was  expressed  in 
the  written  one.  L.  Adam,  on  the  other  hand,  gave  it  as  his  opinion 
that  if  the  drawer  of  a  bill  averred  that  there  was  a  verbal  agreement  by 
which  he  was  in  no  event  to  be  liable  for  the  bill,  he  would  be  entitled  to 
prove  this  averment  by  parole.  The  case  was  decided  upon  other  grounds,  but 
the  opinions  of  the  three  judges  referred  to  are  instructive,  as  containing  to 
a  certain  extent  an  interpretation  of  the  section.  (See  also  Thorburn  on 
the  Bills  of  Exchange  Ad,  218.)  The  provision  does  not,  however,  affect 
the  law  and  practice  whereby  the  party  who  is,  according  to  the  tenor  of 
any  bill  of  exchange,  cheque,  or  promissory  note,  delator  to  the  holder  in  the 
amount  thereof,  may  be  recjuired,  as  a  condition  of  obtaining  a  sist  of 
diligence  or  suspension  of  a  charge  or  threatened  charge,  to  make  such  con- 
signation, or  to  find  such  caution  as  the  Court  or  judge  before  whom  the 
cause  is  depending  may  require  {Simpson,  1888,  15  E.  71G).  Further,  the 
section  does  not  ajjply  to  any  case  where  the  bill  of  exchange,  bank  cheque,  or 
promissory  note  has  untlergone  the  sexennial  prescription  (see  PRESCiurilON). 

14.  Bills  for  Sums  of  Less  than  T^venty  Shillings. 
Bills  issued  for  less  than  the  sum  of  twenty  shillings  in  the  whole  are 
absolutely  void  and  of  no  effect.     Any  person  who  negotiates  or  transfers 
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the  same  in  Scotland  is  liable  to  a  penalty  not  exceeding  twenty  pounds 
nor  less  than  five  pounds  (8  &  9  Vict.  c.  38,  s.  16).  This  enactment  was  an 
extension  to  Scotland  of  the  provisions  of  the  English  Act  of  48  Geo.  in. 
c.  88,  ss.  2  and  3 ;  and  wliile  the  English  Act  has  been  repealed  by  the 
Bills  of  Exchange  Act  of  1882,  the  Scots  Act  has  been  omitted  from  the 
repealing  schedule.  The  law,  therefore,  as  regards  Scotland,  must  still  be 
taken  to  be  regulated  by  the  Act  8  &  9  Vict.  c.  38,  above  referred  to. 

15.    rWVILEGES    OF   BiLLS. 

Bills  are  probative  though  not  holograph  nor  granted  in  re  mcrca.toria. 
They  prove  their  dates  without  witnesses,  and  the  designations  of  the 
drawer,  acceptor,  and  endorsers  are  not  essential. 

16.  Stamp  Duty  on  Bills. 

Inland  notes  of  all  kinds,  and  inland  bills  payable  otherwise  than  on 
demand,  must  be  drawn  upon  paper  impressed  with  the  appropriate  stamp 
duty,  and  cannot  be  stamped  after  execution  (Stamp  Act,  1891  (54  &  55 
A^'ict,  c.  39,  s.  37)).  The  consent  of  parties  will  not  obviate  or  remedy  the 
objection.     The  following  are  the  duties  payable : — 

Where  the  amount  or  value  of   the  money  for  which   the  bill  or 

note  is  drawn  or  made  does  not  exceed  £5  . 
Exceeding  £5,  not  exceeding  £10 

10,  „  25        . 

„  25,  „  oU        . 

„  OU,  „  75 

75,  „  100       .      _       . 

For  every  £100,  and  also  for  any  fractional 

part  of  such  amount,  or  value  .  .  0     10 

As  a  bill  is  not  invalid  by  reason  only  that  it  is  post-dated  or  ante- 
dated (s.  13  (2)),  it  would  appear  that  a  bill  executed  on  a  paper  bearing  an 
imi^ressed  stamp  of  a  date  subsequent  to  that  on  which  the  l)ill  appears  to 
have  been  drawn,  is  nevertheless  valid  and  effectual.  A  bill  of  exchange 
or  promissory  note  written  on  material  bearing  an  impressed  stamp  of 
sufficient  amount,  but  of  improper  denomination,  may,  however,  be  stamped 
with  the  proper  stamj)  on  payment  of  the  duty,  and  a  penalty  of  forty 
shillings  if  the  bill  or  note  be  not  then  payable  according  to  its  tenor,  or  of 
ten  pounds  if  it  be  so  payable  (Stamp  Act,  siqjra,  s.  37).  Every  person 
who  issues,  endorses,  transfers,  negotiates,  presents  for  payment,  or  pays  any 
bill  of  exchange  or  promissory  note  liable  to  duty  which  is  not  duly 
stamped,  is  liable  to  a  fine  of  ten  pounds ;  and  any  person  who  takes  or 
receives  such  a  bill  or  note  from  any  other  person  in  payment,  security,  by 
purchase  or  otherwise,  is  not  entitled  to  recover  upon  it,  or  to  make  it 
available  for  any  purpose  whatever.  It  has  been  held  that  an  averment 
that  when  originally  presented  for  payment  in  the  United  Kingdom  a 
foreign  promissoiy  note  was  unstamped,  was  irrelevant,  since  presentation 
without  a  stamp  did  not  involve  nullity  (L'roddelms,  1887,  14  11.  536). 

Bills  Payable  on  Demand. — The  duty  on  a  bill  of  exchange  payable  on 
demand  (s.  10)  may  be  denoted  by  an  adhesive  stamp.  If  the  bill  be  drawn 
in  the  United  Kingdom,  the  stamp  must  be  cancelled  l)y  the  person  who 
signs  the  bill  before  he  delivers  it  out  of  his  hands,  custody,  or  power.  If 
any  such  bill  is  presented  for  payment  unstamped,  the  person  to  whom  it 
is  presented  for  payment  unstamped  may  affix  thereto  an  adhesive  stamp 
of  one  penny,  and  cancel  the  same  as  if  he  had  Ijeen  the  drawer  of  the  bill, 
and  may  thereupon  pay  the  sum  mentioned  in  tlie  bill,  and  charge  the  duty 
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iu  account  against  the  person  by  whom  tlie  bill  was  drawn,  or  deduct  the 
duty  from  the  said  sum.  The  bill  is  then,  so  far  as  respects  the  duty, 
deemed  to  be  valid  and  available.  This  provision  does  not,  however,  relieve 
any  ])erson  from  any  fine  or  penalty  incurred  by  him  in  relation  to  such 
bill  (Stamp  Act,  fiupra,  s.  38). 

Forei(jn  JJills. — Every  person  into  whose  liands  any  l>ill  or  promissory 
note,  drawn  or  made  out  of  the  United  Kingdom,  conies  in  the  United 
Kingdom  before  it  is  stamped,  must,  before  he  presents  for  payment, 
endorses,  transfers,  or  in  any  manner  negotiates  or  pays  the  bill  or  note, 
atlix  thereto  a  pnjper  adhesive  stamp  or  stamps  of  sullicient  amount,  and 
cancel  every  stamp  so  affixed  thereto  (Crofton,  33  Ch.  D.  G12).  But  if  at 
the  time  when  any  such  l)ill  nr  note  comes  into  the  hands  of  any  bond  fide 
holder  tliere  is  atlixcd  thereto  an  adliesive  stamp  efTectually  cancelled,  the 
stamp  is,  as  regards  the  hcjlder,  deemed  to  be  duly  cancelled,  although  it  may 
not  appear  to  have  been  alHxed  or  cancelled  by  the  proper  person.  If  the 
stamp  be  not  cancelled  when  the  ])ill  or  note  comes  into  the  hands  of  a 
hand  fide  holder,  it  is  competent  for  such  holder  to  cancel  the  stamp  as  if  he 
were  the  person  by  whom  it  was  atlixed ;  and  upon  his  so  doing,  the  ])ill  or 
note  is  deemed  duly  stamped,  and  as  valid  and  available  as  if  the  stamp  had 
been  cancelled  by  the  person  by  whom  it  was  allixed.  These  provisions, 
however,  do  not  relieve  any  person  from  any  fine  or  penalty  incurred  by 
him  for  not  cancelling  an  adhesive  stamp  (Stamp  Act,  supra,  s.  35). 

Bilh  in  a  Set. — Wlien  a  l)ill  of  exchange  is  drawn  in  a  set  according  to 
the  custom  of  merchants,  each  part  of  the  set  being  numbered  and  contain- 
ing a  reference  to  the  other  parts,  and  one  of  the  set  is  duly  stamped,  the 
other  or  others  of  the  set  are,  unless  issued  or  in  some  manner  negotiated 
apart  from  tlie  stamped  bill,  exempt  from  duty.  If  they  be  not  numbered, 
each  bill  requires  a  separate  stamp.  Upon  proof  of  the  loss  or  destruction  of 
a  duly  stamped  bill  forming  one  of  a  set,  any  other  bill  of  the  set  which  has 
not  been  issued  or  in  any  manner  negotiated  apart  from  the  lost  or 
destroyed  bill  may,  although  unstamped,  be  admitted  in  evidence  to  prove 
the  contents  of  the  lost  or  destroyed  bill  (Stamp  Act,  supra,  s.  39). 

Stamj)  Duty  on  Protest. — The  stamp  duty  on  the  protest  of  a  liill  or 
promissory  note  may  be  denoted  by  an  adhesive  stamp,  which  must  be  can- 
celled by  the  notary  (Stamp  Act,  si/pra,  s.  90).  Where  the  duty  on  the  bill 
or  n(jte  does  not  exceed  one  shilling,  the  duty  on  the  protest  is  the  same  as 
on  the  bill  or  note.     In  any  other  case  the  duty  is  one  shilling. 

Banker's  Didy  towards  Customers'  Acceptctnces. — See  Bank  ;  Bankek. 


Bills,  Sexennial    Prescription  of  .—The  Statute.— The. 

Statute  12  Geo.  iii.  c.  72,  s.  37  (made  peipetual  by  23  Geo.  in.  c.  18,  s.  55), 
upon  the  preamble  that  "  the  not  limiting  bills  and  promissory  notes  to  a 
moderate  endurance  in  that  part  of  Great  Britain  called  Scotland  has  been 
found  by  experience  to  be  attended  with  great  inconveniences,"  enacts 
"  that  no  bill  of  exchange,  or  inland  bill,  or  promissory  note  executed  after 
the  15th  day  of  May  1772,  shall  be  of  force,  or  ellectual  to  produce  any 
diligence  or  action  in  that  part  of  Great  Britain  called  Scotland,  unless 
such  diligence  shall  be  raised  and  executed,  or  action  commenced  thereon, 
within  the  space  of  six  years  from  and  after  the  terms  at  which  the  sums 
in  the  said  bills  or  notes  become  exigible.  .  .  .  (s.  39).  Provided  always 
that  no  notes  connnonly  called  bank  notes  or  post  bills  issued  or  to  be 
issued  by  any  bank  or  banking  company,  and  which  contain  an  obligation 
of  payment  to  the  bearer,  and  are  circulated  as  money,  shall  be  compre- 
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bended  uiidei'  the  aforesaid  limitation  or  prescription;  and  that  it  shall 
and  may  be  lawful  and  competent,  at  any  time  after  the  expiration  of  the 
said  six  years,  in  either  of  the  cases  before  mentioned,  to  prove  the  debts 
contained  in  the  said  bills  and  promissory  notes,  and  that  tlie  same  are 
resting  and  owing,  by  the  oaths  or  writs  of  the  debtor." 

This  enactment,  designed  to  extend  to  Scotland  tlic  benefits  of  the 
Statute  of  Limitations  (21  James  l.  c.  16),  is  obviously  modelled  upon  the 
Act  1579,  c.  83,  which  established  the  Triennial  riiESCUiPTioN  (y.^^)  of 
"  merchants'  accounts,"  etc. ;  and  very  similar  questions  have  arisen  upon 
the  interpretation  of  both  Statutes. 

Effect  of  the  Statute. — The  Statute  deals  solely  with  actions  raised  upon 
bills,  and  therefore  has  no  application  to  the  claim  of  one  who  has  signed 
an  accommodation  bill  for  another  against  that  other  {Jolly,  1829,  7  S.  666), 
nor  to  any  claim  of  relief  such  as  that  of  the  acceptor  against  the  drawer 
{Ralston,  1792,  Mor.  1533).  It  introduces  no  presumption  as  to  the  payment 
of  a  bill,  but  enacts  certain  specific  and  imperative  rules  on  the  suljject  of 
probation.  It  limits  the  mode  of  proof  in  a  particular  manner,  and  entirely 
shifts  the  onus  j^'obaudi  from  the  apparent  deljtor  in  the  bill  to  the 
apparent  creditor.  During  the  six  years  the  hUl  proves  itself,  the  burden 
of  disproving  value  or  of  proving  payment  lies  on  the  debtor,  and  proof  is 
limited  to  the  writ  or  oath  of  the  holder.  After  the  lapse  of  six  years,  the 
burden  of  proving  "  the  debt  contained  in  the  l)ill  "  and  "  that  it  is  resting 
and  owing,"  is  laid  upon  the  holder  of  the  bill,  and  proof  is  limited  to  the 
writ  or  oath  of  his  adversary  {Darnley,  1845,  7  D.  595).  Nothing  can 
avoid  or  elide  this  statutory  prescription  except  what  the  Statute  itself 
provides,  namely,  action  or  diligence  commenced  or  done  upon  the  bill 
or  note  within  the  six  years ;  and  nothing  can  be  done  by  the  debtor  or 
creditor  after  the  six  years  have  expu-ed  which  will  give  the  bill  force  or 
effect  as  a  ground  of  action  {Scott,  1828,  7  S.  192 ;  Stirling,  1830,  8  S.  638) 
or  diligence  {Armstrong,  1804,  Mor.  11140).  The  Ijill,  in  short,  is  put  an  end 
to  as  a  document  of  deljt,  and  its  resting  owing  must  be  proved  otherwise 
than  by  the  mere  production  of  the  bill  {Campbell's  Trs.,  1895,  22  R.  943). 
Consequently,  the  endorsation  of  a  prescribed  bill  is  worth  nothing  and 
conveys  nothing  {Kerrs  Trs.,  1883,  11  li.  108),  nor  is  a  prescribed  bill  a 
sufficient  voucher  of  a  claim  in  a  sequestration  to  entitle  the  claimant  to 
vote  at  the  election  of  a  trustee  {LockhaH,  1849,  11  L>.  1341;  see,  too, 
Nisbet,  1856,  18  D.  1042).  A  charge  following  on  a  decree  pronounced 
in  absence  upon  a  prescribed  bill  may  probably  be  suspended  by  the  debtor 
without  caution  or  consignation  (Bell,  Com.  i.  p.  419 ;  see  M'Nicol,  1821, 
1  S.  166) ;  but  a  prescrilied  bill  may  be  founded  on  by  way  of  defence  to  an 
action  of  accounting  {Hall,  1837,  16  S.  2G3). 

The  Bill  an  Admiiiicle  of  Evidence. — In  practice,  however,  the  words  of 
the  Statute  have  so  far  received  a  reasonable  qualification,  that  parties 
have  ])een  permitted,  even  after  the  lapse  of  the  six  years,  to  set  forth  the 
bill  in  their  summons  ;  because,  as  the  "  debt  contained  in  the  bill "  might 
Ije  proved  after  the  lapse  of  six  years,  a  reference  to  the  bill  descrijjlione 
was  almost  unavoidable.  In  more  than  one  case  it  has  even  Ijeen  held  that 
a  prescribed  bill  was  competently  lil)elled  on  {Ettler,  1833,  11  S.  397 ; 
Christie,  1833,  11  S.  744).  At  all  events,  the  bill  may  be  produced  in  the 
way  of  adminicle  or  documentary  evidence,  though  the  proof  on  which 
alone  judgment  can  proceed  is  the  writ  or  oath  of  the  debtor  (Bell,  Com.  i. 
419) ;  and  this  proposition  has  recently  been  reaffirmed  by  a  majority  of 
the  Second  Division  {Campbell's  Trs.,  ut  sup)ra).  The  Statute  does  not  an- 
niliilatc  the  bill  as  a  subsisting   writing.     On  the  contrary,  it  expressly 
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recognises  it  as  the  original  voucher  of  a  debt  which  may  still  be  proved ; 
while  it  limits  the  proof  by  which  alone  the  debt  can  now  be  instructed, 
lieference  to  the  bill,  so  far  from  derogating  from  the  character  of  any 
writings  ])ro(luced  to  establish  the  debt,  will  oidy  tend  to  confirm  the 
existence  of  the  obligation  (jVisbct,  18G9,  7  M.  1097).  Jioth  practice  and 
authority,  indeed,  seem  to  show  that,  whether  the  pursuer  found  upon  the 
bill  or  upon  the  debt  contained  in  the  ])ill,  he  will  be  well  advised  t(j  refer 
to  the  bill  in  his  summons  {Drnmmoml,  1848,  10  D.  .".40,  per  L.  Jellrey, 
:5rj2;  Hunter,  1843,  5  D.  1285;  and  MUncs  Trs.,  IHO'A,  20  It.  o2.",). 

"  Interruption"  of  Frescriptio'/i. — To  preserve  a  bill  from  the  operation 
of  proscription, — to  "  interrui^t "  the  course  of  prescription,  as  it  is  commonly 
called, — diligence  must  l)e  "  raised  and  executed,"  or  an  action  "  com- 
menced," upon  the  bill  within  the  sexennium.  The  precise  effect  of 
"  interruption "  is  a  matter  of  some  moment.  Whether  it  entitles  the 
holder  of  the  bill  not  merely  to  complete  an  action  or  diligence  already 
begun,  l)ut  to  raise  other  actions  and  execute  other  diligence  after  the  six 
years,  or  whether  tlie  meaning  of  the  Statute  is  not  plainly  this,  that  if 
action  is  commenced  or  diligence  used  within  the  six  years,  the  expiry  of 
that  term  shall  not  interfere  with  the  action  so  commenced  or  the  diligence 
so  used,  is  a  ([uestiou  which  seems  to  invite  discussion.  There  can  be  no 
doubt  that  the  former  view  is  supported  by  the  great  mass  of  authority. 
Decisions  and  expressions  of  opinion,  such  as  those  to  be  found  in 
JPlMchlan,  1831,  9  S.  753;  Main,  1839,  1  D.  722;  Faxton,  1842,  4  1). 
1515;  Denovan,  1845,  7  D.  378;  I!oi/,  1850,  12  D.  1028,  and  other  cases 
referred  to  below,  unequivocally  proceed  upon  the  footing  that  diligence  or 
action  saves  a  bill  from  prescription  in  the  sense  not  merely  of  enabling 
tlie  hcjlder  to  complete  action  or  diligence  which  he  has  begun,  but  also  of 
making  the  bill  capable  of  being  the  foundation  of  action  or  diligence 
begun  after  the  six  years.  In  Milne  s  Trs.,  1893,  20  K.  523,  two  of  the 
judges  of  the  Second  Division  thought  that  the  question  was  no  longer 
open ;  but  L.  liutherfurd  Clark  expressed  grave  doubts  as  to  whether  the 
accepted  view  of  the  law  was  sound,  while  L.  Young  expressly  supported 
an  interpretation  which,  it  is  thought,  adheres  much  more  closely  than  the 
other  to  the  language  of  the  enactment. 

Whatever  the  etiect  of  interruption  may  be,  nothing  short  of  action  or 
diligence  is  effectual  to  cause  it. 

Dilifjence. — Diligence  must  be  complete.  A  threatened  charge,  even 
when  suspended  by  the  debtor,  will  probably  not  suffice  to  exclude  pre- 
scription (Bell,  Com.  i.  419);  but  a  charge  given  upon  a  bill,  though  not 
followed  up  by  further  diligence  within  the  sexennium,  will  be  sulliciont 
(Fraser,  1831,9  S.  723,). 

Aetion. — To  exclude  prescription,  an  action  must  be  at  the  instance  of 
the  creditor  in  the  bill  {Arhuthnot,  1795,  Mor.  11133);  the  bill  must  be 
expressly  libelled  on  {Gordon,  1784,  ]\Ior.  11127) ;  nor  can  the  action  be  held 
to  have  been  "  commenced  "  unless  the  summons  and  execution  are  formal 
and  complete  (Faillie,  1790,  Mor.  1128G).  But  when  once  the  action  is  com- 
menced, the  mere  allowing  it  to  go  to  sleep  will  not  destroy  its  efficacy  as 
an  interruption  of  prescrijition  {Denovan,  1845,  7  D.  378).  Tlie  term 
action  is  taken  to  mean  the  preferring  of  a  claim  in  any  ])rocess  in  which 
legal  eflect  can  be  given  to  it,  and  to  include  many  kinds  of  judicial,  or 
quasi-judicial  demands,  t'.//.  tlu^  production  of  the  bill  as  a  ground  of  claim 
in  any  ])rocess  of  comiK'tition,  such  as  a  nndtipleiwinding  {Lindsai/,  1854, 
IG  D.  GOO),  or  a  ranking  and  sale  {Douf/las,  llrron,  cO  Co.,  1784,  Mor.  11127), 
or  sequestration,  even  thougli  the  sequestration  be  recalled  (I'.ankruptcy 
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Act,  1856  (19  &  20  Vict.  c.  79),  s.  107).  So,  too,  the  founding  on  a  bill  by 
way  of  defence  (cf.  Macdonald,  1826,  5  S.  28)  or  of  compensation  seems  to 
preserve  it  from  prescription  {Ross,  1855,  17  D.  1144).  The  plea  of  pre- 
scription is  also  barred  l)y  the  entering  of  the  debtor  into  a  special  sul3- 
missiou  on  the  bill  in  question  {Vans,  14  June  1816,  F.  C).  Whether 
judicial  proceedings  commenced  on  a  l)ill  in  England  exclude  prescription 
or  not,  seems  doubtful. 

Decree  taken  ^vithin  the  sexennium  against  one  of  several  co-obligants 
in  a  bill,  precludes  the  others  from  pleading  prescription  {Gordon,  1784,  M. 
11127);  and  the  production  of  a  bill  in  a  nmltiplepoinding  for  distributing 
the  effects  of  one  member  of  a  co-partnery  is  sufficient  interruption  to 
entitle  the  holder  to  raise  an  action  on  the  bill  after  the  six  years  against 
another  partner  {National  Bank,  1837,  16  S.  177).  Interruption  against 
two  of  several  heirs-portioners  has  been  held  to  be  interruption  against  the 
others  {Paxton,  1842,  4  1).  1515);  and  interruption  against  an  endorser 
{M'Zachlan,  1831,  9  S.  753),  or  the  acceptor  of  a  bill  {Boy,  1850,  12  D. 
1028),  to  be  interruption  against  the  drawer. 

No  mere  admission  of  the  debt  within  the  sexennium  will  keep  the 
bill  alive.  The  protesting  of  a  bill,  and  registering  of  the  protest  {Scott, 
1828,  7  S.  192) ;  the  execution  of  a  private  trust  deed  by  a  debtor  for 
behoof  of  creditors,  and  their  consent  thereto  {Blair,  1858,  21  D.  45);  the 
emitting  by  the  creditor  of  an  affidavit  affirming  the  verity  of  the  debt  in 
a  private  composition-contract  {Watson,  1822,  1  S.  371);  the  entering  of 
the  debtor  into  a  general  submission  of  his  debts  {Garden,  1743,  Kilk. 
Prescr.  11) — will  not  exclude  the  operation  : of  prescription.  (See  also 
Ewinrj,  1835,  14  S.  1;  M'Nicol,  1821,  1  S.  106;  H^intcr,  1831,9  S.  703; 
1832,'  6  W.  &  S.  206  ;  Buchanan,  1840,  2  D.  1444.)  The  raising  of  an 
incompetent  action  {Cochran,  1841,  4  D.  76),  or  of  a  competent  action 
which  is  subsequently  abandoned  {Gohhi,  1859,  21  1).  861),  probably  does 
not  constitute  an  interruption  ;  nor  does  an  application  for  a  rneditatione 
fiKjai  warrant  {Boag,  1849,  11  D.  362),  or  the  death  of  the  creditor  {Cidlcn, 
1853,  15  D.  868). 

Proof  of  the  Belt  in  the  Bill. — When  prescription  is  applicable,  it  is, 
nevertheless,  open  to  the  creditor  "  to  prove  the  debts  contained  in  the  said 
bills  and  promissory  notes,  and  that  the  same  are  resting  and  owing,  by  the 
oaths  or  writs  of  the  debtor."  It  is  not  enough  for  the  holder  merely  to 
establish  the  genuineness  of  the  acceptor's  signature ;  he  must  prove  that 
value  was  given  for  the  bill :  that  there  was,  and  still  subsists,  a  legal 
obligation  to  pay  the  sum  mentioned  in  the  bill.  To  hold  that  the  mere 
fact  of  an  acceptor  acknowledging  his  subscription  after  the  lapse  of  six 
years  revives  all  the  privileges  and  presumptions  attaching  to  the  docu- 
ment Ijefore  the  lapse  of  the  prescriptive  period,  would  be  to  defeat  the 
declared  object  of  the  Statute.  The  expression,  "  the  debt  contained  in  the 
bill,"  cannot  mean  the  obligation  created  by  the  bare  fact  of  signing  the 
bill.  The  words  must  Ije  held  to  mean  the  debt,  or  the  sum  of  money, 
independently  of  the  Ijill,  in  liquidation  or  evidence  of  which  the  bill  was 
granted.  When  a  bill  is  granted  in  payment  of  a  debt  previously  due,  the 
existence  of  that  previous  debt  must  be  proved  by  the  writ  or  oath  of  the 
alleged  debtor.  On  the  other  hand,  there  may  be  no  previous  debt,  the 
debt  may  be  one  constituted  by  discounting  the  bill,  and  the  bill  may  be 
granted  in  consideration  of  a  sum  then  advanced :  in  that  case  the  actual 
advance  of  the  money,  being  the  circumstance  creating  the  debt,  must  be 
proved  in  terms  of  the  Statute.  The  debt  need  not  be  proved  to  have 
existed  prior  to  the  granting  of  the  bill  {Dnimmond,  1848,  10  D,  340 ; 
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CampbeU's  Trs.,  1895,  22  R.  943).  On  these  principles,  if  it  appears  from 
the  defender's  oath  that  the  bill  was  granted  for  a  debt  arising  from  an 
illegal  transaction  (r.r/,  had  been  illegally  irnpetrated,  or  had  been  granted 
for  a  gaming  deljt),  tliu  pursuer  will  fail  to  make  good  his  case  {Clarlcson's 
Trs.,  8  June  1820,  F,  C ;  cf.  Camjybell's  Trs.,  ut  supra,  per  L.  Young);  and 
he  will  also  fail  if  it  is  proved  in  the  statutory  manner  that  the  defender 
signed  the  bill,  believing  it  to  be  a  receipt  (Frasrr,  27  June  1809,  F.  C),  or 
for  one  purpose,  while  tlie  holder  applied  it  to  iinolhei-^Jruinmond,  ut  suj)ro.). 

CunstitiUion  of  the  Ddit. — Witli  regard  to  the  constitution  of  the  debt  in 
the  bill,  it  makes  no  difference,  if  it  be  once  proved  that  value  was  given 
for  the  bill,  whether  that  value  was  received  by  the  acceptor  or  by  his 
friend  on  the  faith  of  his  suljscription  {PliUp,  1800,  ^M.  cocc  Bill,  App.  13; 
M'Ne.m,  1825,  3  S.  459  ;  LaUlbia;  182G,  4  S.  G3G ;  Wilson,  1830,  8  S.  025 ; 
Boyd,  1852,  15  IJ.  342).  In  one  case,  indeed,  where  the  acceptor  of  an 
accommodation  bill  deponed  that  he  had  signed  a  prescribed  promissory  note 
together  with  a  joint  ol^ligant,  l)ut  that  the  holder  had  stated  at  tlie  time 
that  it  would  never  form  a  debt  against  him,  it  was  held  that  constitution 
had  not  been  proved  (IJaird,  1827,  5  S.  820).  But  there  the  bill  was  not 
in  the  hands  of  an  onerous  endorsee,  against  whom  such  a  deposition  would 
probably  be  vain. 

Rcstiwj-Ouniuj  of  the  Debt. — The  resting-owing,  as  well  as  the  constitu- 
tion, of  the  debt  must  be  proved  in  terms  of  the  Statute.  Accordingly,  a 
writ,  granted  within  the  six  years,  acknowledging  the  subsistence  of  the 
debt,  is  valueless  (Buchan,  1787,  Mor.  11128;  Allan,  1817,  Hume,  477) 
unless  it  amounts  to  a  reconstitution  of  the  debt,  or  founds  a  distinct  and 
separate  obligation  from  the  bill  (Bussell,  1792,  Mor.  11130;  M'Tacish, 
1825,  3  S.  472;  Blair,  1859,  21  D.  1004;  Blalcc,  1800,  23  D.  15). 

Writ  of  tlie  Debtor. — To  instruct  the  constitution  and  resting-owing  of 
the  debt,  the  writing  of  the  debtor  need  not  be  probative,  nor  need  it 
disclose  the  specific  sum  given  in  consideration  of  the  bill  {M'Gregor,  1860, 
22  D.  12G4).  A  letter  written  by  the  debtor,  or  markings  of  payment  of 
interest  in  his  hand,  after  the  six  years,  and  acknowledging  the  debt  either 
expressly  or  by  implication,  is  sufficient  {Russell,  1792,  Mor.  11130;  Mac- 
kenzie, 1827,  5  S.  3G7;  Elder,  1830,  9  S.  133).  But  the  letter  must  be 
capable  of  being  connected  with  the  debt  in  the  bill  {Blair,  1859,  21  D. 
1004),  though,  if  the  writing  founded  on  admits  a  debt  to  be  due,  it  will 
probably  be  referred  to  the  bill  if  no  allegation  is  made  of  any  other  debt 
to  which  it  can  apply  {Fiske,  18G0,  22  D.  1488).  If  there  be  such  an 
allegation,  it  seems  that  the  pursuer  may  prove  the  connection  of  the 
writ  with  the  debt  sued  for  ■prout  de  jure  {Stevenson,  1849,  11  D.  108G). 
Entries  of  payments  in  the  debtor's  books  in  the  hand  of  his  clerk,  and 
acknowledgments  by  the  factor  or  agent  of  the  debtor  that  the  debt  was 
due,  have  been  luild  equivalent  to  writ  of  the  debtor  {Black,  1823,  2  S. 
118;  Cavqybell,  18;!9,  1  D.  lOGl;  M'Gregor,  18G0,  22  D.  12G4).  Nay, 
letters  or  receipts  in  the  creditoi-'s  handwriting,  found  in  the  repositories 
of  the  debtor,  have  been  held  to  be,  constructively,  the  debtor's  own  writ, 
they  having  been  received  and  preserved  by  the  debtor  as  his  own  proper 
vouchers  {Wood,  1843,  5  D.  507;  Rennie,  1880,  7  K.  1030;  Campbell's  Trs., 
1895,  22  R.  943).  It  must  be  borne  in  mind  that,  in  all  such  cases,  much 
depends  on  the  terms  of  the  particular  writing  under  consideration,  and 
that  it  is  an  indispensable  step  in  the  proof  to  connect  the  documents 
founded  on  with  tlie  del)t  contained  in  the  bill  {Couper,  1849,  12  D.  190  ; 
Watson,  1841,  3  D.  583 ;    Wood,  1843,  5  D.  507  ;  Campbell's  Trs.,  ut  supra). 

Oath  of  the  Debtor. — Failing  writ,  the  creditor  nnist  estalilish  the  debt 
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by  the  oath  of  the  debtor.  The  procedure  in  the  case  of  the  sexennial 
prescription  is  simikr  to  that  in  any  Eefekencp:  to  Oath  iq.v.) ;  and  it  is 
only  necessary  to  point  out  the  two  conllicting  tendencies  disclosed  by 
the  decisions :  the  one  to  hold  that  a  defender  is  not  entitled  to  get  off 
with  a  mere  niliil  novi  or  nihil  memini ;  the  other  to  abide  closely  by  the 
language  of  the  Statute,  and  to  remember  that  the  real  question  at  issue  is, 
not  whether  the  defender  has  paid  his  debt,  but  whether  the  pursuer  has 
discharged  the  burden  of  proof  in  the  statutory  manner.  Illustrations  of 
the  former  tendency  may  be  found  in  Stewart,  1823,  2  S.  483,  and  Paul, 
1841,  3  D.  874;  of  the  latter — which,  it  is  thought,  is  the  more  correct — 
tendency,  in  Stirling,  11  March  1817,  F.  C;  Bohertson,  1830,  8  S.  810  ;  Fijfe, 
1841,  4  D.  152;  and  .Uaclmj,  1849,  11  I).  982. 

It  is  impossible  in  this  place  to  discuss  in  detail  the  nice  distinctions 
which  assist  in  determining  whether,  when  the  debtor's  oath  is  qualified, 
the  qualification  is  intrinsic  or  extrinsic.  The  question.  Quid  juratum  est? 
must  be  answered  with  reference  to  the  terms  of  each  separate  oath ;  and  it 
must  suffice  to  cite  Bohertson,  1784,  M.  13244;  Williamson,  11  Dec.  1810,  F.C.; 
Brown,  1828,  6  S.  1022 ;  Macdonald,  1834,  12  S.  533 ;  Stevenson,  1838, 16  S. 
1088;  Black,  1838,  16  S.  1220;  Stewart,  1852,  15  D.  12;  Thomson,  1855, 
17  D.  1081 ;  and  Balfour,  1873, 11  M.  604,  as  examples  of  extrinsic  quality; 
Afjnew,  1782,  M.  13219  ;  Fraser,  27  June  1809,  F.  C. ;  Baird,  1827,  5  S.  820  ; 
Yoimg,  1837,  15  S.  664;  Galloway,  1845,  7  D.  1088;  Drummond,  1848, 
10  D.  340  ;  and  Gordon,  1860,  22  D.  903,  as  examples  of  intrinsic  quality ; 
and  to  refer  generally,  on  the  suljject  of  the  interpretation  of  oaths  on 
reference,  to  the  judgment  of  L.  Deas  in  Cotdjrough,  1879,  6  E.  1301,  a 
case  w^hich  arose  on  the  triennial  prescription. 

Joint  Ohligants  and  Partners. — When  the  six  years  have  expired,  a  bill 
ceases  to  be  unum  quid,  and  consequently  the  writ  or  oath  of  one  of  several 
joint  obligants  in  a  bill  is  evidence  only  against  himself,  and  not  against 
his  co-obligants  {Allan,  1817,  Hume,  477;  Houston,  1822,  1  S.  449;  M'Neill, 
1823,  2  S.  174;  M'Indoe,  1824,  3  S.  295).  The  case  of  Christie,  1833,  11  S. 
744,  where  the  decision  proceeded  upon  the  opposite  view,  was  decided 
by  a  bare  majority,  and  is  of  very  doubtful  authority.  So,  too,  where  the 
oath  of  one  of  the  obligants  negatives  the  constitution  of  the  debt,  he  is 
entitled  to  immediate  absolvitor,  without  waiting  for  the  result  of  the 
reference  to  the  others  {Easton,  1831,  9  S.  440).  On  the  same  principle, 
when  a  company  has  been  dissolved,  the  debt  cannot  be  constituted  against 
the  company  by  the  oath  of  one  partner  {M'Nah,  1843,  5  D.  1014);  nor 
against  one  partner,  if  he  is  sued  for  the  del>t,  by  the  oath  of  another 
{Neil,  1849,  11  D.  979).  But  where  the  management  of  the  business  of  the 
company  has  been  wholly  delegated  to  one  partner,  reference  to  the  oath 
of  that  managing  partner  seems  to  be  sufficient  {Gow,  1827,  5  S.  472);  and 
the  writ  of  a  ])artner  granted  during  tlu;  existence  of  the  company,  in  con- 
nection with  its  legitimate  busiiujss,  will  probably  Ijind  all  the  partners  in 
an  action  brought  against  them  after  its  dissolution  (Nishct's  Tr.,  1829, 
7  S.  307). 

Debtors  Bepresentative. — When  the  creditor  is  unable,  owing  to  the 
death  of  the  debtor,  to  refer  to  his  oath,  he  may  refer  to  the  oath  of  the 
debtor's  representative,  from  whom  the  Court  will  probably  be  more  willing 
to  take  a  mere  nihil  novi  as  conclusive  against  the  claim  of  the  creditor 
than  from  the  debtor  himself  (see  Stirling,  11  March  1817,  F.  C).  Refer- 
ence has  been  permitted  to  the  oatli  of  the  deljtor's  testamentary  trustees 
{Murray,  1827,  5  S.  515),  but  it  was  doubted  whether,  su])posing  their  oath 
to  be  negative  of  the  deljt,  the  creditor  would  be  precluded  from  a  reference 
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to  the  oath  of  the  heir  when  he  attained  majority.  The  question  whether 
the  oath  of  a  trustee  or  executor  is  altsohitely  binding  on  the  debtor's 
estate,  or  wliether  it  is  only  l)inding  if  and  in  so  far  as  the  trustee  or 
executor  liimself  is  Ijeneticially  interested  tlierein,  was  discussed  but  not 
decided  in  Wood,  184;i,  5  IJ.  507.  The  analogy  of  L'rlf/f/s,  1854,  IG  1).  :J85 
(approved  in  Mounsey,  189G,  33  S.  L.  li.  438),  suggests  that  in  the  case  of 
an  executor  the  second  alternative  is  the  correct  one.  It  has  also  been 
consid('red  l)Ut  not  dctcrniined  how  far  a  husljand's  writ  will  prove  the 
debt  in  a  bill  granted  by  his  wife  {Uaniny,  184G,  8  D.  548). 

Judicial  Admission. — At  one  time  there  was  a  tendency  to  hold  that 
unless  the  alleged  debtor's  pleadings  contained  a  denial  of  the  constitution 
of  the  debt,  or  a  distinct  averment  of  payment,  he  must  lie  taken  as  having 
acknowledged  constitution  and  resting-owing,  and  therefore  was  not  entitled 
to  insist  upon  a  reference  to  his  oath,  on  the  princi}»le  that  a  party  cannot 
be  allowed  to  maintain  that  he  means  to  deny  on  oath  what  on  record  he 
has  admitted  to  be  true.  ])Ut  since  Alcad;  1842,  5  D.  35G;  AWy/c,  1843,  5  D. 
723;  and  Dnrnlei/,  1845,  7  1).  595,  it  has  been  settled  law  that,  to  su])ersede 
the  necessity  of  a  reference  to  the  debtor's  oath,  a  judicial  admission  made 
by  him  must  be  express,  deliberate,  and  unequivocal — such  admission  as,  if 
made  on  oath,  would  have  proved  the  pursuer's  case ;  that  the  defender's 
statements  on  record  must  be  looked  to  and  considered  as  a  whole,  and 
that  mere  inferences  from,  and  legal  constructions  of,  isolated  statements 
are  not  sufficient. 

The  Dcht  and  not  the  Bill  cstaUishcd. — When  the  del>t  has  been 
established  in  the  statutory  manner,  it  is  now  settled  that  the  bill  is  not 
raised  up  for  another  period  of  six  years,  but  that  the  del)t  is  raised  up  so 
as  to  be  aUected  only  bv  the  long  negative  ruESCKiPTiON  (q.v.)  {Druminond, 
1880,  7  R.  452). 

Limitations  of  the  Prescription. — The  Statute  1772,  c.  72,  s.  40,  enacts 
that  "  the  years  of  the  minority  of  creditors  in  such  notes  or  bills  shall  not 
be  computed  in  the  said  six  years."  This  exception  is  available  to  any 
endorsee  to  whom  the  bill  is  endorsed  within  the  sexemiium,  but  it  is  only 
the  minority  of  an  actual  creditor  whieh  can  Ije  pleaded.  Trustees  who  are 
the  true  creditors  on  a  bill  cannot  ])lead  the  minority  of  the  beneficiaries 
under  the  ivw^i  {M'Xril,  1823,  2  S.  174).  Ikit  where  the  exception  may  be 
pleaded,  full  ell'ect  will  be  given  to  it,  and  the  vitality  of  a  bill  will  probably 
be  preserved  throughout  the  whole  minority  of  the  representative  of  a 
creditor,  unless  there  be  very  strong  evidence  of  payment  (Paifnc'/t,  1859, 
21  1).  637). 

The  fact  that  the  debtor  in  a  bill  has,  during  the  whole  or  a  part  of  the 
prescriptive  period,  been  in  outlawry,  will  have  no  effect  on  the  currency 
of  the  prescription  {Brodie,  20  Feb.  1821,  F.  C). 

Tcnnhms  a  quo. — The  sexennial  prescri})tiou  runs  from  the  date  at 
which  the  debt  in  the  bill  becomes  exigible:  (I)  from  the  last  day  of  grace 
in  a  bill  payable  on  a  named  day,  or  so  many  days  or  months  after  date 
{Douglas,  Hewn,  cC-  Co.,  1793,  Mor.  4602);  (2)  from  the  dale  of  the  bill  in  a 
bill  payable  on  demand  (Stephenson,  1807,  M.  voce  Bill,  App.  20),  or  in  a 
bill  payable  at  sight  (45  &  46  Yict.  c.  61,  s.  10);  and  (3)  from  the  last  day 
of  the  second,  third,  or  fourth  month,  as  the  case  may  be,  after  the  demand 
for  payment  has  been  made,  in  bills  payable  two,  or  three,  or  four  nuuiths 
after  notice  {Broddelius,  1887,  14  R  536). 

International  Law. — The  case  of  Don  v.  Lippnian  (1837,  2  S.  &  M'L. 
G82)  established  the  proposition  that  the  sexennial  prescription  belongs 
ad  litis  ordinationem,  and   not  ad  litis  decisionem  ;    that  consequently  its 
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application  is  governed  by  the  lex,  fori  in  wliicli  redress  is  sought ;  and 
that  where  the  acceptor  of  a  hill  drawn  and  accepted  in  a  foreign  country- 
is  sued  upon  it  in  the  Scottish  Courts,  the  Statute  setting  up  the  sexennial 
prescription  must  be  given  effect  to.  (But  see  Guthrie  cqmil  Savigny, 
p.  269.) 

[Ersk.  Inst.  ii.  7.  29:  Bell,  Com.  i.  418;  Bell,  Prin.  ss.  594-9;  More 
ajmd  Stair,  ii.  cccxxii. :  Thomson  on  Bills,  457 ;  Dickson  on  Evidence,  ss. 
433-71  (424-03):  Xapier  on  Prr,sr■r?^^^;^■o?l,  822-50  ;  Millar  on  Prescription, 
101-77.] 


Bills  of  Exchange— Ranking^  on  Bills  in  Bankruptcy.— 

The  general  rule  is  that  the  holder  is  entitled  to  rank  on  the  estates  of  the 
drawer  and  tlie  acceptor,  if  both  are  bankrupt,  for  the  full  sum  in  the  bill  in 
each  case,  to  the  extent  of  drawing  20s.  in  the  £  in  all.  Payments  to  account 
received  before  the  date  of  a  particular  bankruptcy  must  be  deducted  in 
ranking  upon  that  bankrupt  estate  ;  payments  after  bankruptcy  are  not 
deducted.  It  is  not  settled  whether  a  dividend  declared,  but  not  paid,  from 
the  estate  of  one  co-obligant  before  the  bankruptcy  of  another,  falls  to  be 
deducted  in  ranking  on  the  estate  of  the  latter  (Bell,  Com.,  5th  ed.,  ii.  339  ; 
(Joudy  on  Banhniptcij,  594).  The  right  of  the  holder  of  a  bill  to  rank  for 
the  full  amount  is  not  restricted  by  his  having  acquired  it  for  a  less  sum. 
It  seems  to  be  otherwise,  however,  if  he  have  acquired  it  after  the  date  of 
the  bankruptcy  from  a  person  who  could  not  have  claimed  a  ranking  for 
the  full  amount  (Goudy  on  Bankruptcy,  600).  Where  a  debtor,  in  exchange 
for  a  loan  of  £300,  gave  his  creditor  in  security  of  the  debt  a  bill  for 
£2000,  signed  by  liimself  and  four  others  who  were  known  to  be  cautioners, 
it  was  held  that  the  creditor  could  not  rank  on  the  bankrupt  estate  of  one 
of  the  cautioners  for  more  than  £300,  being  the  true  amount  of  the  debt 
{Jackson,  1875,  2  E.  882  ;  see  Peek,  1849,  12  D.  122).  A  holder  in  due 
course  of  such  a  bill  would,  however,  be  entitled  to  rank  for  the  full 
amount  thereof.  If  a  bill  representing  a  true  debt,  or,  at  least,  granted  by 
parties  not  known  to  be  cautioners,  is  given  in  pledge  by  a  debtor  holding 
the  Ijill  to  a  creditor  in  part  security  of  a  debt,  and  the  debtor  becomes 
bankrupt,  the  creditor,  notwithstanding  he  thereafter  receives  full  payment 
of  the  impledged  bill,  is  entitled  to  rank  for  the  full  amount  of  his  claim 
on  his  debtor's  estate,  to  the  effect  of  receiving  20s.  in  the  £,  and  is  not 
bound  to  comnumicate  to  the  bill  debtor  any  dividends  or  composition  drawn 
by  him  short  of  sucli  full  payment.  Thus,  where  four  bills  of  £200  each,  held 
by  A.,  were  i)ledged  by  him  in  security  of  a  debt  of  £800  which  he  was 
due  to  B.,  and,  A.  having  become  bankrupt,  three  of  these  bills  were  paid 
in  full  to  B.  by  the  debtors  therein,  while  the  fourth  was  only  in  part  paid 
by  a  dividend  from  the  grantor's  insolvent  estate,  it  was  held  that  B.  was 
still  entitled  to  rank  for  £800  on  A.'s  estate  to  the  extent  of  obtaining  full 
payment,  and  that  until  he  received  full  payment  he  was  not  bound  to 
communicate  compositions  drawn  by  liim  from  A.'s  estate  to  the  three  bill 
debtors  who  had  paid  their  respective  bills  in  full  {Black,  1840,  2  D.  706 ; 
see  Jackson,  svpra). 

Ranking-  on  Accommodation  Bills. — A  holder  for  value  of 
an  accommodation  Ijill  is  entitled  to  rank  in  bankruptcy  upon  the 
estates  of  each  of  the  parties  to  the  bill,  to  the  extent  of  drawing  20s.  in 
the  £  in  all  {Anderson,  1870,  3  E.  608 ;  ex  parte  Bloxham,  6  Ves.  449). 
The  x^arty  who  has  lent  his  name  for  accommodation  stands  in  the  position 
of  a  cautioner  towards  the  party  accommodated,  and  his  right  to  rank  on 
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the  latter's  estate  i«  regulated  accordingly.  If  lie  pays  the  hill,  he  is 
entitled  to  rank  in  the  creditor's  place  for  the  amount;  or  if  the  deht  be 
not  yet  due,  and  the  holder  have  not  claimed,  he  may  ohtain  a  contuigent 
ranking  tf)  tin;  cflect  of  liaving  a  dividend  set  aside  for  him.  There  can  Ije 
no  doidjle  ranking  of  hoLh  the  holder  and  the  cautioner.  liut  if  the  latter 
have  in  his  hands  funds  or  property  belonging  to  the  party  accommodated, 
which  have  been  specially  appro])riated  for  his  indemnification,  then,  if 
both  parties  become  Itankrupt,  and  the  holders  lank  on  each  estate,  tlie 
trustee  of  the  party  holding  the  securities  is  entitled  to  apply  them  in 
recouping  the  estate  the  amount  of  dividends  paid  by  him  on  the  bills.  If 
there  be  a  surplus  after  so  applying  the  securities,  it  falls  to  be  handed 
over  to  the  estate  of  the  owner  {Roijal  Bank,  1881,  8  R.  805,  and  0  \\. 
(H.  L.)  07).  In  England,  the  ride  in  such  circumstances  is  that  the  liill- 
holders  arc  entitled  to  claim  the  securities  and  apply  them  towards 
payment  of  their  claim,  and  tlien  to  rank  for  the  balance.  It  is  considered 
that  tlie  estate  holding  the  securities  loses  the  right  to  use  them  by  its 
failure  to  take  up  the  1)ills.  This  is  known  as  the  rule  of  ex  parte  Warinr/, 
19  Ves.  345  ;  Fuivlcs,  ;5  Ue  G.  M.  &  G.  430 ;  Citij  Bank,  L.  E.  5  Ch.  App. 
773;  Banner,  L.  R  5  E.  &  I.  App.  174;  re  Barned's  Banking  Co.,L.  11. 
10  Ch.  App.  198. 

The  Scotch  rule  above  stated  has  been  held  not  to  apply  where  the 
cautioner  has  in  his  hands  funds  belonging  to  the  party  accommodated  Init 
not  appropriated  as  security  against  his  liability  on  the  bill.  In  these 
circumstances,  where  the  bill-holder  has  ranked  both  on  the  estate  of  the 
party  accommodated  and  on  the  estate  of  the  cautioner,  the  rule  against 
double  ranking  precludes  the  trustee  on  the  latter  estate  from  pleading 
retention  of  such  general  debt  against  the  dividends  paid  from  that  estate 
to  the  bill-holder  (Anderson,  ut  supra;  Mackinnon,  1881,  9  E.  393.  Cf. 
Christie,  1838,  16  S.  1224). 

Ca'OSs  Accommodation  Bills.  —  Where  bills  are  exchanged  for 
mutual  accommodation,  the  general  rule  is  that  they  form  good  considera- 
tion for  each  other ;  and  if  tlie  bills  have  not  been  discounted,  they  are 
extinguished  Mnc  inde  (Bell,  Corn.  ii.  421).  It  may  be  otherwise  where 
the  bills  have  not  been  exchanged  as  counterparts,  but  have  crossed  by 
nu\ans  of  separate  transactions  wnth  third  parties  (Curtis,  1794,  Mor.  2589 : 
revd.  H.  L.  1797,  ;'.  Eat.  540  ;  Eell,  Com.  ii.  423  ;  see  Thomson  on  Bills,  58G  ; 
and  Christie,  1838,  16  S.  1224,  per  L.  ^Mackenzie).  If  bills  mutually 
exchanged  have  been  discounted  on  one  side,  the  holder  can  rank  on  both 
estates,  aiul  no  further  ranking  is  com])etent  (Bell,  Com.  ii.  423  ;  Ncvlififiiivj, 
1823,  2  S.  427  ;  Gibh,  12  May  1838,  F.  C,  and  16  S.  1002).  If  they  have 
been  discounted  on  both  sides,  the  holders  can  rank  on  each  estate  to  the 
full  extent,  and  there  can  be  no  ranking  of  one  estate  against  the  other 
(Anderson,  ut  supra).  A  solvent  party  to  the  bills  who  takes  up  both  sets  of 
bills  can  rank  on  the  bankrupt  estate  of  the  other  party  oidy  for  the  bills 
on  which  the  latter  was  acceptor  (Nev^hiiigiwj,  supra).  Where  both  parties 
to  the  bills  are  bankrupt,  and  one  is  due  a  separate  debt  to  the  other, 
retention  of  such  debt  against  dividends  paid  by  the  estate  of  the  former 
upon  acceptances  of  the  latter,  is  excluded  by  the  rule  against  double 
ranking  (see  Jfackinnon,  suj^i-a).  But  this  only  holds  good  where  there  is 
a  ]tro])er  bankruptcy  of  the  party  who  is  creditor  in  the  separate  debt 
iiivnlving  divestiture  of  his  estate.  Thus  it  does  not  apply  where  he 
compounds  willi  bis  creditors  without  divestiture  (Gihb,  supra;  Mackinnon, 
supra). 

[Goudy  on  lianlcrnptcy,  600-G  ;  Bell,  Com.  ii.  420  ct  srq.'\ 
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Bill  of  Health,  or  Sick  Bill — Tlio  application  by  an 
imprisoned  debtor  for  liberation  on  the  ground  of  sickness,  addressed  to 
the  magistrates  in  royal  burglis  as  the  keepers  of  the  prison. — It  was  made 
under  the  Act  of  Sederunt,  14  June  1G71,  which,  while  practically 
declaring  the  common  law,  was  framed  to  correct  the  laxity  and  diversity 
of  procedure  which  had  grown  up.  The  Act  provided  "  that  albeit  by  the 
law  maoistrates  of  burghs  are  ol)li<>-ed  to  detain  in  sure  ward  and  firmance 
persons  incarcerate  hi  their  tolbooths  for  debt,  yet  hitherto  they  have  been 
in  use  to  indulge  prisoners  to  go  abroad  on  several  occasions  ....  there- 
fore the  Lords  declare  that  hereafter  it  shall  not  be  lawful  to  the  magis- 
trates of  burghs,  upon  any  occasion  whatever,  without  a  wari-ant  from  the 
Privy  Council  or  the  Lords  of  Session,  to  permit  any  person  incarcerated 
in  their  tolbooth  for  debt  to  go  out  of  prison,  except  only  in  the  case  of 
the  party's  sickness  and  extreme  danger  of  life,  the  same  being  always 
attested  upon  oath  under  tlie  hand  of  a  physician,  surgeon,  or  minister 
of  the  gospel  in  the  place,  which  testificate  sliall  be  recorded  in  the  town 
Court  Books  (but  see  Emoml,  18.S5,  14  S.  124);  and  in  that  case  that  the 
magistrates  allow  the  party  only  to  reside  in  some  house  within  the  town 
during  the  continuance  of  his  sickness,  they  being  always  answerable  that 
the  party  escape  not,  and  upon  his  recovery  to  return  to  prison."  The 
Act  further  declared  that  the  magistrates  contravening  its  provisions  should 
be  liable  for  the  debt. 

The  procedure  was  by  petition  to  the  magistrates  (Goodsir,  1829,  7  S. 
351),  with  the  accompanying  certificate,  which  had  to  l)e  upon  oath 
(FuUerton,  1781,  Mor.  11755;  Hell,  1825,  4  S.  30G  ;  but  cf.  Forbes,  1791, 
Mor.  11762,  and  Emond,  ut  supra),  and  which  obviated  the  necessity  for 
a  proof.  It  was  unnecessary  to  intimate  the  application  to  the  incarcerating 
creditor  (Emond,  ut  siq^ra).  Stair  (iv.  47.  22)  was  of  opinion  that  the 
magistrates,  in  granting  the  warrant  to  liberate,  ought  to  choose  the  place 
of  the  prisoner's  abode,  "  and  have  the  guards  attendnig,"  since  they  were 
responsible  for  his  re-incarceration.  But  the  practice  in  the  burghs  varied 
as  to  the  restraints  imposed :  in  some  the  magistrates  did  not  fix  any 
house  within  the  burgh  for  the  debtor's  residence  ;  in  others  they  were  in 
use,  without  incurring  liability  for  the  debt,  to  fix  on  the  debtor's  own 
house,  even  beyond  ]mv^\  {Gillies,  184/3,  5  D.  512);  while  it  was  not  the 
practice  anywhere  to  keep  a  guard  on  the  liberated  debt(jr  (Bell,  Com.  ii. 
442,  and  cases  there;  Ilitchie,  25  Jan.  1814;  F.  C;  afid.  5  Dow,  87). 
On  the  contrary,  the  practice  became  general  to  exact  caution  from  the 
debtor  as  a  condition  of  his  liberation  on  a  sick  bill,  wliether  his  residence 
was  determined  or  not.  But  it  was  doubted  whether  the  magistrates  were 
entitled  to  insist  on  caution  being  found,  since  this  might  in  many  cases 
operate  so  as  to  nullify  the  Statute.  The  rule  was  finally  enunciated  by 
the  Court  under  L.  V.  Campbell :  "  that  the  law  stands  clear,  magis- 
trates being  bound  to  pay  regard  to  the  health  of  prisoners,  and  to  take 
such  precautions  as  the  circumstances  might  enable  them  to  take  con- 
sistently with  the  rights  of  the  debtor"  (Bell,  Com.  ii.  448,  note).  The 
right  to  insist  on  caution  was  thus  negatived. 

By  the  Prisons  (Scotland)  Act,  1889  (2  &  3  Vict.  c.  42),  s.  18,  magis- 
trates of  l>urghs  were  relieved  of  all  obligations  in  respect  of  prisons  and 
the  custody  of  prisoners;  and  sec.  72  of  the  Prisons  (Scotland)  Act,  1860 
(re-enacting  sec.  1 1  of  7  &  8  Vict.  c.  84,  and  declared  not  to  be  repealed  by 
the  Prisons  (Scotland)  Act,  1877  (40  &  41  Vict.  c.  58)),  provides  "when 
in  reference  to  any  i)erson  confined  in  a  pris(jn  it  is  certified  l)y  two 
medical  practitioners  wlio  have  visited  and  carefully  examined  him  .... 
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thai  lie  is  iilllicLed  with  any  disease  wliieli  lliieateiis  iiiiinediate  danger 
to  life,  aiul  cannot  be  treated  in  prison,  or  that  from  his  condition  con- 
tinued confinement  would  cause  his  death,  it  shall  he  lawful  for  the  Sheriff, 
on  summary  ai)i)licati(jn  at  the  instance  of  tlu;  administrators  of  the  ytrison, 
accompanied  by  such  certificate,  to  order  the  prisoner  to  he  removed  to  an 
hospital  or  other  fit  place,  under  such  precautions  as  to  the  SherifV  may 
seem  necessary  and  pKiper."  (See  also  the  Prisons  Act,  1844,  s.  13,  the 
Prisons  Act,  18GU,  s.  70,  and  the  Prisons  Act,  1877,  s.  70,  as  to 
the  Slieriff's  ])0wers — as  comintf  in  i)lace  of  tlie  ma;^nstrates  in  royal 
burghs — with  respect  to  applications  for  aliment  and  f<jr  liberation  of 
civil  prisoners.)  It  is  to  ])e  kept  in  view,  however,  that,  with  the  exception 
of  tlie  few  cases  saved  by  the  Debtors  (Scotland)  Act,  1880,  and  the 
Civil  Imprisonment  (Scotland)  Act,  1882,  imprisonment  for  debt  is  now 
abolished. 

[\M\,  Com.  ii.  440  d  mj.  ;  Stair,  iv.  47.  22  ;  licll,  Prln.  s.  2319  ;  Ersk. 
iv.  3,  14;  Itoss,  BdCs  Did.  18G1,  h.t.l     See  Imprisonment  (Civil). 


Bill  of  Hcaltll  (Shipping) — A  certificate  given  to  tlie 
master  of  a  vessel  by  the  authorities  of  the  port  from  which  she  sails. — The 
bill  may  lie  clean,  suspected,  or  foul,  according  to  the  sanitary  condition  of 
the  })ort.  A  shi])owner  is  bound  to  provide  the  papers  necessary  for  the 
voyage,  antl  will,  therefore,  be  liable  to  the  freighter  for  neglect  to  procure 
a  l)ill  of  health  where  the  absence  of  this  document  causes  delay  and  conse- 
quent loss  {Levy,  1816,  4  Camp.  389,  1  Stark,  212 ;  see  Bell,  Com.  i.  553 ; 
Maude  &  Poll.,  4th  ed.,  i.  143,  and  App.  Forms,  No.  48,  for  the  form  of  a 
clean  bill,  issued  by  the  Customs  Commissioners).  The  fees  exigible  by 
British  consuls  in  foreign  ports  in  resi)ect  of  bills  of  health  are  regulated 
by  Orders  in  Council  of  1  May  1855,  and  27  July  1863.  A  bill  of 
health,  being  a  properly  authenticated  certificate  of  the  ship's  sailing  port, 
may  be  used  incidentally  as  evidence  of  ownership  (see  Arnould,  Marine 
Insurance,  6th  ed.,  ii.  628). 

Bills  of  Lading'. — The  bill  of  lading  may  be  considered  in  three 
aspects:  (1)  as  a  contract  of  carriage,  or  perhaps  more  strictly  as  evidence 
of  such  a  contract ;  (2)  as  a  document  of  title ;  and  (3)  as  a  security-writ. 

I.    As   A    CONTKACT   OF   CaRKIAGE. 

In  its  original  form  the  bill  of  lading  was  merely,  as  between  the 
parties  to  it,  evidence  of  a  contract  of  carriage — which  contract  had  been 
embodied  in  a  charter-party  prior  to  the  delivery  of  the  goods  or  the 
signing  of  the  bill  of  lading.  A  vessel  having  been  chartered  to  convey  a 
cargo  from  one  port  to  another,  on  terms  fully  expressed  in  the  charter- 
party,  the  merchant  loaded  his  goods  on  board,  and,  at  the  conclusion  of 
the  loading,  received  from  the  master  a  bill  of  lading  acknowledging 
receipt  of  the  goods,  and  obliging  him  to  deliver  same  at  the  port  mentioned 
in  the  charter-party.  Its  ordinary  form  (still  largely  employed)  was  as 
follows: — "  Shipped  in  good  order  and  well  conditioned  hy  A.  JJ.  c(-  ComjMny, 
in  and  upon  the  good  ship  called  the  C,  whereof  F.  G.  is  master  for  the 
present  voyage,  and  now  in  the  port  of  X.,  and  bound  for  Y.,  500  tons  iron, 
being  marked  and  numbered  on  the  margin,  and  are  to  be  delivered  in  the 
like  good  order  and  well  conditioned  at  the  foresaid  iiort  of  Y.  (tlie  act  of 
God,  the  Queen's  enemies,  fire,  and  all  and  every  other  danger  and  accident 
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of  the  sea,  rivers,  aud  of  whatever  nature  and  kind  soever,  excepted),  or 
to  the  orders  or  assignees,  he  or  they  paying  freight  for  the  said  goods,  and  all 
other  conditions  as  per  charter-party,  with  primage  and  average  accustomed. 
— In  witness  whereof,  the  master  or  purser  of  the  said  ship  hath  conformed 
to  three  bills  of  lading  all  of  this  tenor  and  date — one  of  which  being  ac- 
complished, the  others  to  stand  void." 

Where  the  charterer  was  at  the  same  time  shipper  of  the  goods,  this 
sunple  document  did  not  in  any  way  alter  the  conditions  of  carriage  as 
expressed  in  the  charter-party.  In  so  far  as  it  contained  an  acknowledg- 
ment under  the  master's  hand  of  the  quantity  and  quality  of  cargo  put  on 
board,  it  was  priind  facie  evidence  that  goods  of  the  specified  quantity  and 
quality  had  actually  been  received,  but  the  evidence  was  capable  of  being 
reluitted  by  proof  to  the  contrary.  The  obligation  to  deliver  was  mere 
surplusage, — this  being  already  expressed  or  implied  in  the  charter-party. 
xVs  between  the  charterer  and  shipowner,  accordingly,  a  bill  of  lading  only 
eitYovded  2^rimii  facie  evidence  that  the  former's  obligation  to  load  cargo  had 
been  fultilled. 

The  form  of  the  document,  however,  shows  that  it  was  not  intended  to 
serve  so  limited  a  purpose.  The  obligation  to  deliver  being  general,  shippers 
soon  commenced  to  transfer  the  property  in  the  goods  by  endorsing  the  bill 
of  lading  in  favour  of  an  assignee  to  whom  they  had  sold  the  cargo  therein 
described.  The  introduction  in  this  manner  of  a  third  party  entirely 
ignorant  of  the  nature,  quantity,  and  condition  of  the  cargo  which  he  was 
buying,  except  in  so  far  as  the  bill  of  lading  conveyed  the  information, 
very  soon  tended  to  modify  its  original  character.  Where  the  bill  of  lading 
contained  no  reference  to  the  charter-party  at  all,  its  provisions,  as  in  a 
question  with  the  onerous  endorsee,  became  the  ruling  ones,  overriding  the 
original  contract ;  and  the  extensive  use  which  was  made  of  this  class  of 
document  for  transferring  floating  cargoes  of  merchandise  soon  elevated  the 
bill  of  lading  into  a  legal  instrument  of  the  first  importance. 

Effect  in  a  Question  vjifh  Onerous  Endorsee. — Questions  early  arose  between 
the  endorsee  and  the  shipowner,  in  consequence  of  the  cargo,  when  delivered, 
not  corresponding  in  quantity  or  description  with  the  cargo  specified  in  the 
bill  of  lading.  The  onerous  endorsee,  who  had  bought  on  the  faith  of  the 
bill  of  lading,  S(jught  to  make  the  shipowner  responsible,  on  the  ground  that 
he  had  Ijeen  induced  to  part  with  his  money  on  a  false  statement  subscribed 
by  his  servant  the  shipmaster.  This  matter  has  been  the  subject  of  frequent 
litigation  ;  but  it  may  now  be  held  as  settled,  that  if  a  captain  signs  for  goods 
which  were  not  actually  shipped,  the  shipowner  is  not  responsible  for 
failure  to  deliver  same.  The  ground  of  tlie  decision  was  that  the  master 
was  only  authorised  to  sign  for  goods  which  he  received  {M'Lean  &  Hoj)e, 
9  M.  (H.  L.)  38).  The  bill  of  lading,  however,  affords  primd  facie  evidence 
that  the  goods  therein  described  were  actually  shipped,  and  the  shipowner 
must  prove  the  contrary  by  the  clearest  evidence  if  he  is  to  escape  liability 
(The  Bedouin  >Stecwi  Navigation  Co.,  1895, .".  8.  L.  T.,  No.  288).  On  the  other 
hand,  if  the  shipowner  fails  to  show  that  the  missing  goods  were  not  shipped, 
he  is  liable  in  damages  for  non-delivery,  unless  he  can  attribute  the  loss  to 
any  of  the  perils  excepted. 

If  the  goods  are  proved  not  to  have  been  shipped,  the  consignee  is  not 
without  recourse.  He  may  either  sue  the  shipper,  or  he  may  take  action 
against  the  shipmaster  in  terms  of  the  Bill  of  Lading  Act  of  1855,  which 
provides  that  every  bill  of  lading,  in  the  hands  of  an  assignee  for  value,  is 
to  be  conclusive  evidence  against  the  master  or  other  person  signing  the 
same,  unless  the  holder  of  the  bill  of  lading  had  actual  notice,  at  the  time 
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of  receiving  iL,  LliuL  Llie  goods  were  not  iu  I'ucL  loaded  on  board.  Tliere  is 
a  further  proviso  that  the  master  may  exonerate  himself  by  showing  that 
the  misrepresentation  was  caused  without  default  on  his  part,  and  wholly 
by  the  default  of  the  sliii)j>(.'r  or  holder,  or  some  person  under  whom  the 
holder  claims.  'J1iis  provision  has  not  been  taken  much  advantage  of  in 
practice,  partly  perliaps  because  of  the  proviso,  but  mainly  because  of  the 
diHiculty  of  enforcing  liability  for  any  large  sum  against  persons  in  the 
position  of  a  shipmaster. 

Tiie  laws  of  several  foreign  countries,  notably  Germany  and  the  Scan- 
dinavian countries,  are  in  contrast  to  the  rule  which  has  been  established 
in  this  country.  According  to  the  law  of  these  States,  a  clean  bill  of  lading 
is  conclusive  evidence  against  the  shipowner,  and  failure  to  deliver,  what- 
ever be  the  cause,  renders  the  latter  lialjle  in  damages  unless  the  failure  is 
attributal)le  to  any  of  tlie  excepted  causes  contained  in  the  contract  itself. 
In  many  charter-parties  a  clause  is  now  inserted,  to  the  effect  that  the  bill 
of  lading  signed  by  the  master  for  the  cargo  loaded  in  terms  thereof,  shall 
form  conclusive  evidence  against  the  shi])owner  of  the  amount  of  cargo 
shipped,  and  ellect  will  be  given  to  this  clause  in  the  courts  of  law 
(Liskmcm,  19  Q.  B.  D.  333). 

BJf'ect  of  Statements  as  to  Condition  of  Goods. — The  law  on  this  subject  is 
similar  to  that  relating  to  the  statement  of  quantity.  The  bill  of  lading 
aflbrds  priind  facie  evidence  that  the  goods  were  shipped  in  the  condition 
there  described,  but  this  may  be  rebutted  by  contrary  evidence  {IVui  Fdcr 
dcr  Grossc,  L.  11.  1  P.  D.  414).  A  strong  illustration  of  the  same  principle 
is  afforded  by  the  case  of  Craig  &  Rose,  6  E.  1209,  where  oil  was  shii)ped  in 
leaky  casks  for  which  a  clean  bill  of  lading  was  granted,  with  the  result  that 
a  great  part  of  the  cargo  had  been  lost  before  the  vessel  arrived.  The 
shipowner  was  held  not  responsible  for  this  leakage,  he  having  proved  that 
the  casks  were  in  bad  condition  when  shipped.  The  statement  as  to  con- 
dition must  be  understood,  however,  only  of  the  external  condition  of  the 
goods,  the  onus  of  proof  being  shifted  where  the  goods  are  delivered  sound 
externally,  but  inherently  damaged.  The  consignee  must  then  prove 
affirmatively  that  such  damage  was  due  to  the  fault  of  the  shipowner  or  his 
servants,  and  not  to  inherent  vice.  In  the  case  of  misrepresentation  as  to 
condition,  the  consignee  has  no  statutory  remedy  against  the  shipmaster. 

The  shipmaster  frequently  endeavours  to  qualify  his  obligation  by 
adding  to  the  bill  of  lading  before  signature  a  clause  in  the  following  or 
similar  terms :  "  Weight,  value,  and  contents  unknown,"  or,  "  Quality  and 
quantity  unknown."  The  effect  of  this  clause  is  that  the  master  is  not  liable 
for  the  descri])tion  of  the  weight,  quality,  or  contents  of  the  goods  contained 
in  the  bill  of  lading ;  but  he  is  bound  to  carry  and  deliver  safely  the  goods 
he  has  received,  whatever  their  contents  or  weight  may  be  {Lcbcau,  L.  K. 
8  C.  P.  88). 

It  would  be  beyond  the  scope  of  an  article  such  as  this  to  deal  with  the 
numerous  cases  which  have  arisen  as  to  the  effect  of  the  various  excei)tions 
enumerated  in  dillercnt  bills  of  ladiny;.  In  each  case  the  meaning  of  the 
exception  depends  on  the  construction  put  upon  the  contract  by  the  Court. 
Some  general  rules,  however,  may  be  deduced  from  the  numerous  decisions 
on  this  l)ranch  of  maritime  law:  (1)  As  the  exceptions  are  introduced  for 
the  purpose  of  limiting  tiie  liability  of  the  carrier  at  common  law,  they  will, 
in  dubio,  be  construed  against  the  shipowner  {Burton,  12  Q.  B.  D.  222).  On 
the  other  hand,  the  construction  will  not  be  unnecessarily  strict,  but  such  as 
to  give  eft'ect  to  the  true  intention  of  the  parties.  (2)  Whore,  as  frequently 
happens,  the  bill  of  lading  consists  of  a  printed  form  on  which  manuscript 
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iicklitions  or  alterations  have  been  iiuule  which  are  inconsistent  with  the 
printed  matter,  the  writing  will  usually  prevail,  as  being  more  likely  to 
be  expressive  of  the  intention  of  the  parties  {Scrutton,  36  L.  T.  212). 
(o)  Unless  expressly  otherwise  provided,  the  exceptions  will  not  be  held  as 
excusing  the  shipowner  from  the  initial  obligation  of  providing  a  seaworthy 
ship.  The  decisions  on  this  subject,  which  are  numerous,  are  exemplified  in 
the  case  of  G-ilroy  v.  Price,  20  E.  (H.  L.)  1.  Even  a  latent  defect,  the  existence 
of  which  renders  the  vessel  unseaworthy  after  the  voyage  is  commenced,  is 
suHicient  to  infer  responsibility  (T//c  Gknfruin,  10  V.  D.  103).  It  is,  however, 
now  usual  to  guard  against  this  contingency  by  an  express  clause  exempting 
the  shipowner  from  responsibility  for  latent  defects.  Even  a  stipulation  that 
tlie  shipowner  is  not  to  be  responsible  although  the  ship  is  unseaworthy 
when  she  sailed,  is  lawful  and  will  receive  effect  {Steel,  4  E.  (H.  L.)  103) ; 
there  being  no  Statute  law,  as  in  the  case  of  railways,  to  the  effect  that  the 
conditions  must  be  reasonable.  (4)  If,  on  the  vessel's  arrival,  the  cargo  is 
found  to  be  damaged  by  one  of  the  excepted  causes,  the  ship  is  primd  facie 
freed  from  liability ;  but  (where  it  has  not  been  stipulated  that  the  exemp- 
tion shall  apply  even  where  the  damage  is  attributable  to  the  fault  of  the 
crew  or  other  servants  of  the  shipowner)  the  cargo  owner  must,  in  such  a 
case,  prove  that  the  damage  arose  through  fault  on  the  part  of  the  persons 
for  whom  the  shipowner  is  responsible.  Thus,  where  jute  was  carried  under 
a  bill  of  lading  which,  inter  alia,  declared  that  "  the  ship  is  not  liable  for 
sweat,"  and  part  of  the  cargo  arrived  in  a  damaged  condition  from  "  sweat," 
the  Ijurden  of  proving  that  the  sweating  had  been  occasioned  by  bad  stowage  or 
insufficient  dunnage,  etc.,  is  thrown  upon  the  cargo  ownev (Horsely,  20  E.  333). 

Ffect  of  Incorporating  the  Charter- Party  hy  Pefcrence.— The  typical  bill 
of  lading  before  quoted  contains  a  clause  in  these  terms:  "He  or  they 
paying  freight  for  the  said  goods,  and  all  other  conditions  as  per  charter- 
party."  The  effect  of  this  clause  is  to  incorporate  all  the  provisions  of  the 
charter-party  with  regard  to  carriage,  so  far  as  these  are  not  inconsistent 
with  anything  contained  in  the  bill  of  lading  itself.  The  clause  is  still  of 
very  usual  occurrence,  and  is  of  great  advantage  to  the  shipowner,  as  it 
enables  him  to  settle  all  disputes  which  may  arise  in  connection  with  the 
voyage  at  the  time  of  its  termination, — the  effect  of  the  clause  being  that 
the  onerous  endorsee  of  the  bill  of  lading  becomes  liable,  in  addition  to  his 
own  contract  obligations,  for  the  obligations  of  the  shipper  under  the 
charter-party,  so  far  as  these  were  still  unperformed.  Thus,  if  the  charter- 
party  provides  that  the  shipowner  is  to  have  an  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight,  and  demurrage,  as  is  almost  invariably  the  case, 
the  effect  of  the  clause  incorporating  the  charter-party  is  to  make  the  con- 
signee indirectly  responsible  for  claims  of  demurrage  arising  at  the  port  of 
loading,  or  of  dead  freight,  even  although  he  had  no  notice  of  the  existence  of 
such  claims  {Gray,  L.  E.  6  Q.  B.  522  ;  Lamb,  1882,  9  E.  482).  This  question 
was  at  one  time '  much  canvassed,  but  it  may  now  Ijc  regarded  as  settled. 
The  clause,  however,  does  not  incorporate  conditions  in  the  charter  which 
are  plainly  unavailaljle  to  the  consignee,  nor  such  as  would  alter  express 
stipulations  in  the  bill  of  lading,  e.y.  the  cesser  clause  is  not  so  incorporated 
{Gullischen,  13  Q.  B.  D.  317),  nor  a  clause  of  arbitration  occurring  in  the 
charter-party.  Similarly,  if  the  bill  of  lading  contains  a  clause  of  excep- 
tions, that  will  not  be  extended  by  reference  to  the  corresponding  clause 
in  the  charter-party  {Delaurier,  1889, 17  E.  167).  The  principle  in  such  a 
case  is  that  the  consignee  is  not  bound  to  examine  the  charter-party  with 
reference  to  matters  which  are  expressly  dealt  with  in  the  bill  of  lading. 

In  exceptional  cases,  the  responsibility  which  the  consignee  undertook  in 
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accepting  a  bill  containing  a  clause  incorporating  the  conditions  of  the 
charter-party  was  so  onerous,  that  shippers  frequently  attempted  to  induce 
the  shipmaster  to  accept  a  bill  of  lading  in  which  the  charter-party  was 
only  referred  to  as  a  means  of  ascertaining  the  freight.  In  such  a  case  the 
stipulated  lien  for  demurrage  at  the  port  of  loading,  or  for  dead  freight, 
could  not  be  enforced  against  tlie  consignee  ;  and  as  the  charter-party  usually 
contained  a  cesser  clause,  tlie  charterer  who  induced  the  shipmaster  to  sign 
a  bill  of  lading  in  such  terms  also  escaped  liability.  To  protect  again.st  this 
injustice,  charterers  who  desired  to  have  a  readily  negotiable  bill  of  lading 
have  been  obliged  to  limit  the  efl'ect  of  the  cesser  clause,  so  as  not  to  discharge 
their  liability  in  respect  of  demurrage  or  other  claims  which  had  already 
accrued.  Where  the  Ijill  of  lading  makes  no  reference  to  the  charter-party 
except  for  the  purpose  of  ascertaining  the  freight,  the  goods  are  not  liable  for 
demurrage  or  dead  freight,  even  though  the  endorsee  had  notice  of  claims 
made  by  the  ship  at  the  time  when  he  acquired  right  to  the  bill  of  lading. 

The  effect  of  omitting  the  clause  incorporating  the  ctrnditions  of  the 
charter-party  was  that  the  bill  of  lading,  as  between  the  sliipowner  and  the 
endorsee,  contained  the  whole  contract  of  carriage.  The  mere  granting  of 
the  bill  of  lading,  however,  does  not  supersede  the  charter  to  the  eflect  of 
preventing  the  charterer,  while  he  remains  the  owner  of  the  cargo  shipped, 
from  founding  on  the  charter-party  as  in  a  question  with  the  shipowner 
(Rodoconachi,  18  Q.  B.  D.  67).  As  between  the  original  parties,  the  charter- 
party  is  regarded  as  the  contract,  and  the  bill  of  lading  as  a  mere  receipt 
for  the  goods.  In  like  manner,  where  there  is  no  cesser  clause  in  the 
charter-party,  the  shipowner  can  still  maintain  an  action  against  the 
charterer  for  unimplemented  obligations  incurred  by  him  under  the  charter- 
party,  even  although  he  has  delivered  the  cargo  to  endorsees  of  bills  of 
lading  under  which  they  undertook  no  liability  for  these  obligations. 

In  the  cases  which  have  been  hitherto  dealt  with,  the  bill  of  lading  has 
always  followed  upon  a  charter-party.  In  the  case  of  general  ships,  how- 
ever, it  is  now  usual  for  the  bill  of  lading  granted  for  each  parcel  of  goods 
to  be  the  only  document  containing  or  evidencing  the  contract  of  carriage 
between  the  shipper  and  shipowner.  Such  bills  of  lading  generally  contain 
very  elaborate  clauses  exempting  the  shipowner  from  liability.  To  be 
effectual  against  the  shipper,  however,  it  must  be  shown  that  he  knew  the 
terms  upon  which  the  shipowner  contracted, — as  expressed  in  the  ordinary 
form  of  the  bill  of  lading  employed  by  him,  and  expressly  or  impliedly 
assented  to  these  terms  when  he  put  the  goods  on  board.  A  shipowner  who 
puts  up  his  ship  as  a  general  ship,  or  who  runs  a  line  of  ships  from  ports  to 
ports,  habitually  carrying  all  goods  brought  to  him,  is  a  common  carrier 
{Nugent,  1  C.  1'.  D.  19).  Apparently,  however,  the  only  liability  which  he 
incurs  as  such,  and  in  addition  to  the  ordinary  liability  of  the  shipowner,  is  that 
of  damages  for  improperly  refusing  to  take  goods  tendered  to  him  for  carriage. 

II.  Bill  of  Lading  as  a  Document  of  Title. 

The  use  of  the  bill  of  lading  as  a  document  of  title  dates  almost  from 
the  earliest  period  in  its  history.  So  far  back  as  1794  it  was  decided  in  the 
case  of  Licllarrow  v.  Mason,  5  T.  li.  683,  that  by  the  custom  of  merchants, 
which  custom  had  been  uniform  for  one  hundred  years  preceding  the 
judgment,  the  legal  property  in  goods  specified  in  a  l)ill  of  lading  was 
effectually  passed  upon  endorsement  or  assignment.  This  doctrine,  however, 
must  be  taken  with  the  qualification  that  it  was  the  intention  of  the  parties 
that  the  property  should  pass  when  the  endorsement  or  assignment  was 
executed  {Siwdl,  L.  E.  10  App.  Ca.  74).     The  bill  of  laduig  is  no  doubt  the 
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symbol  of  the  goods,  but  its  transfer  has  no  greater  effect  than  the  handing 
over  of  the  goods  themselves,  which  may  either  be  by  way  of  pledge,  mort- 
gage, or  simple  custody  on  behalf  of  the  transferor. 

One  of  the  most  important  consequences  of  this  doctrine  is,  that  it 
prevents  the  unpaid  endorser  from  stopping  the  goods  in  transitu  when  the 
vendor  becomes  insolvent,  as  in  a  question  with  the  loud  fide  endorsee  or 
transferee  who  has  acquired  right  to  the  bill  of  lading  from  the  vendee. 
The  endorsement  of  the  bill  of  lading  operates  immediate  symbolical  delivery 
of  the  goods  contained  in  it  to  the  endorsee,  and  thus,  as  in  a  question  with 
him,  as  well  as  with  the  vendee,  puts  an  end  to  the  transit.  The  vendor, 
however,  usually  guards  against  this  risk  by  not  parting  with  the  bill  of 
lading  until  he  has  received  the  stipulated  cash  or  acceptances  of  the  con- 
signee. Banks  are  now  generally  used  as  agents  for  foreign  shippers  in  the 
<lelivery  of  bills  of  lading  in  exchange  for  the  stipulated  price,  or  part  of 
the  price  which  the  consignee  has  undertaken  to  pay.  Where  the  vendor 
retains  the  document  of  title,  his  riglit  to  stop  in  transitu  remains.  See 
Stoppage  in  transitu. 

Owing  to  a  curious  technicality  of  English  law,  although  the  property 
in  the  goods  specified  in  the  bill  of  lading  passed  to  the  onerous  endorsee, 
the  contract  with  the  carrier,  of  which  it  was  the  evidence,  was  not  trans- 
ferred. The  result  was  that  the  endorsee  could  not  maintain  an  action 
against  the  shipowner  for  not  delivering  the  goods,  or  for  damages  for  short 
delivery  or  the  like.  The  Act  of  1855,  however,  simplified  the  relations  of 
parties  by  enacting  as  follows : — "  Sec.  1.  Every  consignee  of  goods  named  in 
the  bill  of  lading,  and  every  endorsee  of  a  bill  of  lading  to  whom  the  pro- 
perty in  the  goods  therein  mentioned  shall  pass,  upon  or  by  reason  of  sucli 
assignment  or  endorsement,  shall  have  transferred  to  or  vested  in  him  all 
rights  of  suit,  and  shall  be  subject  to  the  same  liability  in  respect  of  such 
goods  as  if  the  contract  contained  in  the  bill  of  lading  had  been  made  with 
himself." 

Can  Endorsee  have  a  Higher  Right  than  Shipper  ? — This  is  a  question  not 
free  from  doubt,  looking  to  the  opinions  expressed  in  the  case  of  Craig  & 
Hose.  In  one  case,  however,  in  England,  the  question  was  answered  in  the 
affirmative  (The  Helcnc,  B.  &  L.  424).  In  that  case  the  charterer  of  the 
vessel  shipped  goods  on  board  of  it,  and  received  a  bill  of  lading  from  the 
master.  He  saw  and  acquiesced  in  the  way  in  which  the  goods  were 
stowed.  The  method  of  stowage  was,  however,  improper,  and  the  goods  were 
in  consequence  damaged  on  the  voyage.  The  endorsee  was  held  entitled  to 
maintain  an  action  of  damages  against  the  shipowner  in  respect  of  the  im- 
proper stowage,  although  it  was  plain  that  the  original  shipper  would  have 
been  barred  by  acquiescence  (Ohrlqf,  L.  E.  1  P.  C.  231).  The  view  taken 
seems  to  be,  that  what  is  transferred  is  not  the  right  of  the  shipper  as  an 
individual  or  as  charterer,  Init  his  position  under  the  contract  evidenced  by 
the  bill  of  lading. 

III.  Bill  of  Lading  as  a  Security-Writ. 

The  preceding  observations  apply  to  the  case  where  the  entire  property 
in  the  goods  passes  from  the  shipper  to  the  consignee  by  endorsement  and 
delivery  of  the  bill  of  lading ;  but  as  moveables  of  any  kind  can  be  de- 
posited under  a  contract  of  i)ledge,  so  it  is  competent  to  use  the  bill  of 
ladinf  as  a  security -writ  to  cover  advances  made  by  the  holder.  When  the 
bill  of  lading  is  so  used,  the  property  passes  to  the  endorsee  to  the  effect 
only  of  enabling  him  to  operate  payment  of  his  claim  out  of  the  security- 
subjects,  leaving  him  liable  to  account  for  the  balance  to  the  prior  holder. 
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If  the  advances  are  repaid  by  the  borrower  before  the  bill  of  lading  is  pre- 
sented, the  endorsee  is  bound  to  re-end(jrse  it  to  him,  and  the  latter's  rights 
against  the  shipowner  are  in  no  way  atlected  by  the  fact  that,  during  a  portion, 
or  perha})S  tiie  whole,  of  the  voyage,  the  legal  property  has  been  in  anotlier. 

An  endorsement  which  operates  simply  as  a  pledge  of  the  goods,  leaves 
in  the  unpaid  vendor  the  right  of  stoppage  in  transitu  of  the  property 
remaining  in  the  Ijorrower  who,  ex  liiipothcsi,  has  never  absolutely  parted 
with  the  property  in  the  goods.  But  this  right  cannot  be  exercised  so  as 
to  affect  prejudicially  the  interests  of  the  endorsee,  who  is  entitled  to  realise 
the  goods,  and  to  pay  himself  out  of  the  proceeds,  before  the  vendor  can 
claim  any  part  of  the  price.  This  is,  of  course,  subject  to  the  ordinary 
rules  of  bankruptcy,  which  apply  to  securities  constituted  by  transfer  or 
endorsement  of  bills  of  lading,  in  the  same  way  as  the  endorsement  of  bills 
of  exchange.  Thus,  if  granted  for  a  prior  debt  within  sixty  days  of  bank- 
ruptcy, such  endorsements  are  reducible  under  the  1696  Act,  c.  5.  But  the 
fact  that  the  endorsee  knows  the  goods  have  not  been  paid  for,  will  not 
prevent  him  from  claiming  the  benefit  of  his  security  in  a  question  with 
the  unpaid  vendors  or  other  creditors  of  the  vendee. 

Liability  of  Endorsee  for  Frcvjht. — The  endorsee  who  presents  the  bill 
of  lading  and  receives  from  the  shipmaster  delivery  of  the  goods,  becomes 
thereby  liable  for  the  freight,  even  if  it  should  exceed  the  value  of  the 
goods  themselves.  ])Ut  an  endorsee  who  has  himself  endorsed  over  the  bill 
of  lading  to  a  third  party,  is  not  liable  for  the  freight  from  the  mere  fact 
tliat  for  a  time  he  held  a  right  of  property  in  the  goods  symbolised  by  the 
bill  of  lading  {Snmrthwaite,  11  C.  B.  (N.  S.)  847).  So  a  pledgee  of  the  bill 
of  lading  is  not  lial)le  for  the  freight  unless  he  receives  the  cargo, — the 
argument  founded  upon  the  words  of  sec.  1  of  the  Bills  of  Lading  Act,  1855, 
that  the  property  in  the  goods  had  passed  to  him  by  reason  of  the  endorse- 
ment being  rejected  {SevjcU,  supra).  Nor  is  the  holder  of  a  bill  of  lading 
which  represents  the  freight  to  have  been  paid,  liable  for  freight,  although 
no  actual  payment  has  been  received  by  the  shipowner  {Howard,  1  B.  & 
Ad.  712).  Even  a  person  who  received  the  cargo  is  not  answerable  for  the 
freight,  if  it  is  known  to  tlie  master  that  he  was  acting  only  as  agent  of  the 
consignor  {Amos,  8  M.  &  W.  798);  the  master's  remedy  in  such  a  case  is 
the  lien  which  the  common  law  gives  him  to  retain  the  goods  until  the 
freight  is  paid.  "Where,  however,  the  agent  holds  himself  out  as  receiver 
under  the  bill  of  lading,  he  will  be  personally  liable  for  the  freight.  In  no 
case  is  the  owner  of  cargo,  wlio  receives  it  by  agents,  relieved  from  lialnlity 
unless  the  shipowner  has  expressly  assented  to  take  some  other  debtor  in 
his  place,  and  he  cannot  escape  such  liability  by  abandoning  the  cargo 
{Daldn,  33  L.  J.  C.  V.  115).     See  Freight. 

A  transfer  of  a  bill  of  lading  for  a  past  debt  is  sufficient  to  support  the 
right  of  the  transferee  who  acquired  the  property  in  good  faith  {Leaslc,  2 
Q.  B.  D.  376)  ;  and  the  delivery  of  the  endorsed  bill  of  lading  is  primd  facie 
evidence  of  the  transfer  of  the  entire  property.  But  the  true  cause  of  the 
endorsement — as  by  way  of  pledge,  mortgage,  etc. — may  be  proved  by 
anyone  having  an  interest  to  do  so. 

Some  further  matters,  which  do  not  properly  fall  mider  the  three  heads 
above  noticed,  require  to  be  briefly  dealt  with. 

Bills  of  Ladinrj  drawn  in  Sets. — Bills  of  lading  are  usually  drawn  in  sets 
of  three,  under  the  proviso  expressed  in  the  typical  bill  of  lading  to  the 
elfect  that  if  one  is  accomplished,  the  others  are  to  stand  void.  This  was 
done  for  the  convenience  of  shippers  or  merchants,  and  to  guard  against 
the  risk  of  loss  of  the  document  of  title  if  only  one  was  signed  by  the 
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master.  The  practice  has,  however,  occasionally  been  turned  to  account  by 
fraudulent  shippers  so  as  to  obtain  advances  from  different  persons  on  the 
security  of  the  same  goods.  The  master  of  the  ship  is,  however,  in  safety 
if  he  delivers  to  the  endorsee  who  first  presents  his  bill  of  lading,  without 
notice  that  there  is  a  competing  claim  {Ghjn,  7  App.  Ca.  591).  But  if  he 
is  made  aware,  before  parting  with  the  goods,  that  there  are  competing 
clannants,  he  must  deliver  at  his  peril  to  the  rightful  holder,  or  follow  the 
safer  course  of  declining  to  choose  between  them,  and  simply  discharge  the 
goods  into  a  public  warehouse,  subject  to  his  own  lien  for  freight,  demurrage, 
etc.  As  between  the  endorsees,  the  one  who  first  obtains  the  endorsement 
for  value  is  entitled  to  delivery  of  the  goods. 

Lav:  App/icnhle  to  Bills  of  Lading. — The  rule  as  to  this  cannot  be  easily 
fathered  from  the  decisions.  The  guarded  statement  of  Mr.  Scrutton  to 
the  effect  that  "  the  construction  of  bills  of  lading  must  be  governed  by  the 
law  by  which  it  appears  from  all  the  circumstances  that  the  parties  in- 
tended to  be  bound,"  although  probably  accurate,  being  of  no  practical  assist- 
ance (Scrutton  on  Charter  rartics,  art.  7).  The  question  in  its  general 
aspects  was  considered  by  Mr.  Justice  Willis,  who  delivered  the  judgment 
in  the  case  of  Lloyd  v.  Guihcrt,  L.  K.  1  Q.  B.  115.  His  Lordship  said  that 
the  law  which  was  to  govern  a  contract  of  affreightment,  between  persons 
of  different  nationalities,  was  to  be  sought  in  the  first  instance  in  the 
language  of  the  contract;  and  that  if  it  was  not  to  be  found  there,  the 
parties  probably  intended  that  as  between  them  the  law  of  the  ship  should 
o-overn.  This  rule  seems  to  have  been  consistently  applied  in  every  case 
where  the  goods  were  delivered  in  Britain  on  board  a  British  ship,  even 
although  the  place  of  delivery  was  some  foreign  port  {Moore,  1  App.  Ca. 
318);  and  also  where  the  goods  were  delivered  by  British  subjects  on 
board  a  British  ship  {Missouri  Steam  Ship  Company,  42  Ch.  D.  321).  The 
same  decision  was  arrived  at  where  a  German  ship  with  a  German  master 
was  chartered  by  German  charterers  from  Eussia  to  England,  it  being  held 
that  the  German  law  must  govern  the  interpretation  of  the  documents, 
even  although  they  were  expressed  in  English  {The  Express,  L.  R.  3  Ad. 
597).  But  in  precisely  similar  circumstances,  where  an  English  merchant 
shipped  goods  in  England  to  be  carried  to  a  Dutch  port,  in  a  ship  flying  the 
Dutch  flag,  it  was  held  that  the  contract  must  be  governed  by  English  law, 
mainly  on  the  ground  that  the  vessel  w^as  in  fact  owned  by  an  English 
joint-stock  company.  Various  earlier  authorities,  which  proceeded  upon  a 
different  view,  may  be  held  to  be  overruled  by  these  later  decisions.  The 
Scotch  case  of  Halmoc,  15  E.  152,  in  which  the  question  was  mooted, 
appears  to  be  inconsistent  with  the  opinions  in  the  more  authoritative  of 
the  English  decisions. 

Masters  Mefusal  to  Sign  Bills  of  Lading. — Disputes  not  infrequently 
arise  between  shippers  and  the  master  as  to  the  terms  of  the  bills  of  lading 
which  are  presented  for  the  master's  signature.  As  a  general  rule,  it  may 
be  stated  that  the  master  is  not  bound  to  sign  a  bill  of  lading  which,  taken 
in  conjunction  with  the  cesser  clause  of  the  charter-party,  will  have  the 
effect  of  discharging  liabilities  which  the  charterer  has  already  incurred  to 
the  ship.  The  common  condition  in  the  charter-party,  "  that  captains 
shall  sign  bills  of  lading  as  presented  at  any  rate  of  freight  without  pre- 
judice "to  the  charter-party,"  imports  that  the  charterer  may  insert  a 
different  rate  of  freight  from  that  stipulated  in  the  charter-party,  but  not 
any  other  departure  from  its  terms  {Arrospc,  8  E.  602).  On  the  other 
hand,  the  master  is  not  entitled  to  insert  stipulations  in  the  bill  of  lading 
in  favour  of  the  ship  which  are  not  warranted  by  the  charter-party.     His 
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refusal  to  sign  a  bill  of  lading,  except  on  such  a  footing,  is  a  breach  of  the 
charter-party  {Jones,  L.  K.  5  Ex.  Div.  llo).  And  if  he  wrongfully  sails 
away  with  the  cargo  without  granting  a  bill  of  lading,  he  is  liaMe  as  for  a 
conversion.  On  the  other  hand,  if  he  sails  with  the  intention  of  delivering 
the  cargo  to  the  consignee  named  in  the  bills  of  lading,  and  without  objec- 
tion on  tlic  part  of  the  consignor,  he  may  not  l)e  guilty  of  conversion.  He 
would  be  so  if  the  cargo  owner  had  refused  to  allow  the  cargo  to  go  on  the 
voyage  without  a  bill  of  lading,  and  had  demanded  that  it  should  be  dis- 
charged and  returned  to  him. 

Masters  Aulhoriti/  to  vari/  Contract  of  Carriage. — The  master  has  no 
autliority  to  vary  the  contract  which  the  owner  has  already  made,  V»y 
signing  l)ills  of  lading  dillerent  from  the  charter-party.  But  if  he  does 
so,  and  the  bill  of  lading  is  transferred  to  a  hoidfidc  holder  for  value,  the 
slii])owner  will,  in  the  general  case,  be  bound,  as  in  a  (piestion  with  the 
latter,  by  the  terms  of  the  bill  of  lading.  He  will,  however,  not  be  bound 
if  the  variations  are  clearly  beyond  the  ordinary  powers  of  a  master — as  if 
the  master  contracts  to  carry  goods  freight-free  {Grant,  10  C.  B.  (1G5) ;  or 
if  he  makes  the  freight  under  the  bill  of  lading  payable  to  a  thiid  party 
otlu-r  than  the  owner  {Rcyiiohh,  7  B.  &  S.  80).  Even  if  the  master  succeeds 
in  getting  the  shipper  to  accept  a  bill  of  ladinir  which  is  more  favourable 
to  the  ship  than  the  charter-party,  the  alteration  will  not  avail  the  ship- 
owner {Rodoconachi,  L.  li.  17  Q.  B.  D.  316). 

For  other  points  not  dealtwith  in  this  article, see  CnARTKK-rARTY;  Drmur- 
rage;  Freight;  Mates' Eeceipts;  Siiipm aster;  and  Stoppage  ^;^  ifransiYit. 


Bill  of  Sale  in  English  law  means  primarily  a  deed  assigning  personal 
property  by  way  of  sale,  in  which  sense  it  has  received  statutory  recognition 
(extending  also  to  Scotland)  in  the  case  of  the  transfer  of  a  ship  (see  Bill 
OF  Sale  of  Ship).  But  the  expression  is  usually  employed  in  England  to 
designate  a  deed  or  instrument  operating  a  conveyance  in  security  of  debt, 
in  which  derivative  sense  it  is  the  subject  of  a  series  of  statutes  called  Bills 
of  Sale  Acts.  The  object  of  these  Acts  was  to  remedy  an  evil  arising  from 
the  common  law  rule  of  England  and  Ireland,  that  "  a  man  might  take  a 
security  upon  goods  without  carrying  away  the  goods  or  taking  possession 
of  them  "(per  L.  l^lackburn  in  CooJcson  (H.  L.)  1884,9  App.  Ca.  653  at 
664).  The  first  P)ills  of  Sale  Act  was  that  of  1854  (17  &  18  Vict.  c.  36), 
the  efTect  of  which  was  to  render  it  necessary  to  register  a  bill  of  sale  of 
personal  chattels  in  a  prescribed  manner  within  a  limited  period,  in  order  to 
make  it  valid  against  general  or  execution  creditors  of  the  grantor  who 
remained  in  ])ossession  or  apparent  possession  of  the  chattels.  This  Act 
was  amended  in  1866  (29  &  30  Vict.  c.  96),  but  both  Acts  were  repealed  by 
the  Bills  of  Sale  Act  of  1878  (41  &  42  Vict.  c.  31).  The  Act  of  1878,  and 
the  Amendment  Act  of  1882  (45  &  46  Vict.  c.  43)  now  form  the  leading 
Bills  of  Sale  Acts, — the  others  being  short  Amendment  Acts  in  1890  and 
1891  (53  &  54  Vict.  c.  53  ;  54  &  55  Vict.  c.  35).  Scotland  and  Ireland  were 
excluded  from  the  operations  of  all  these  Acts,  but  similar  legislation  was 
applied  to  Ireland  in  1879  and  1883  (42  &  43  Vict.  c.  50  ;  46  Vict.  c.  7). 
The  existing  Acts  render  an  unregistered  bill  of  sale  invalid,  not  only  in 
questions  with  the  general  creditors  or  with  an  execution  creditor  of  the 
grantor,  but  also  as  between  successive  assignees  of  the  same  chattels,  such 
assignees  having  priority  in  the  order  of  the  date  of  the  registration  of  their 
respective  bills  of  sale,  much  in  the  same  way  as  successive  disponees  of 
heritable  subjects  in  Scotland  rank  according  to  the  registration  of  theii- 
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deeds  in  the  Eegister  of  Sasines.  The  Act  of  1878  includes  withhi  its  scope 
any  bill  of  sale  by  which  the  creditors  of  the  grantor  are  prejudiced, 
although  it  may  not  have  been  given  by  way  of  security  for  advances. 
A  bill  of  sale  not  in  security,  but  absolute  and  duly  registered  under  the. 
Act  of  1878,  excludes  as  to  the  chattels  comprised  in  it  the  reputed  owner- 
ship established  by  Statute  in  1623  (21  Jas.  i.  c.  19),  and  now  embodied 
in  sec.  -44  of  the  English  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52). 
The  Bills  of  Sale  Act  of  1882  applies  only  to  bills  of  sale  given  by  way  of 
security  for  the  payment  of  money,  and  registration  under  it  does  not 
prevent  the  chattels  from  being  also  sul)ject  to  the  statutory  reputed  owner- 
ship bi^fore  referred  to.  The  Act  of  1882  prescribes  a  form  of  bill  of  sale 
which  must  be  strictly  adhered  to  in  all  cases  coming  under  the  Act.  It 
also  makes  void  every  bill  of  sale  made  or  given  in  consideration  of  any 
sum  under  £30,  and  enacts  other  stringent  conditions,  non-compliance  with 
which  will  render  the  bill  of  sale  absolutely  void  as  against  all  persons. 

The  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71)  having  extended  to 
Scotland  the  English  principle  of  passing  the  property  irrespective  of 
delivery,  it  has  been  suggested  that  the  Bills  of  Sale  Acts  should  also  be 
applied  to  Scotland,  as  being  the  necessary  complement  of  that  principle. 
But  it  must  be  kept  in  view  that  the  passing  of  the  property  by  the  contract 
is  due  to  the  covimon  laiv  of  England,  and  that  the  rule  applies  to  securities 
as  well  as  to  sales,  while  in  Scotland,  apart  from  Statute,  delivery  is  neces- 
sary in  order  to  transfer  any  real  right  to  the  assignee.  In  the  sale  of 
goods  the  law  of  Scotland  is  now  assimilated  in  this  respect  to  that  of 
England,  but  the  Sale  of  Goods  Act  expressly  excludes  from  its  operation 
"  any  transaction  in  the  form  of  a  contract  of  sale  which  is  intended  to 
operate  by  way  of  mortgage,  pledge,  charge,  or  other  security  "  (sec.  61  (4)). 
It  appears,  therefore,  that  all  the  purposes  of  the  English  Bills  of  Sale 
Acts  are  fulfilled  in  Scotland  (1)  by  the  old  Scottish  Bankruptcy  Acts  of 
1621,  c.  18,  and  1696,  c.  5 ;  and  (2)  by  the  necessity  for  delivery,  in  order  to 
the  validity  of  a  transfer  of  corporeal  moveables  in  security  of  debt.  The 
old  Scottish  Acts  protect  creditors  against  gratuitous  alienations  and 
fraudulent  preferences  by  an  insolvent,  while  the  necessity  for  delivery 
meets  the  case  of  creditors  being  misled  by  the  apparent  ownership  of  the 
debtor.  In  a  true  sale  the  case  is  different,  for,  under  the  Sale  of  Goods 
Act,  the  purchaser  may  now  in  Scotland,  as  well  as  in  England,  claim  from 
the  general  creditors  of  the  seller  goods  sold  but  left  in  the  seller's 
possession.  The  provisions  of  sec.  25  of  the  Sale  of  Goods  Act  protect 
a  buyer  who  has  bo7id  fide  purchased  and  obtained  delivery  of  goods  pre- 
viously sold  to  another,  but  the  right  thus  secured  is  that  of  an  individual, 
while  the  general  creditors  of  the  seller  are  not  protected  from  the  false 
credit  arising  from  reputed  ownership.  It  is  possible,  therefore,  to  support 
the  extension  to  Scotland  of  the  English  statutory  reputed  ownership, 
while  at  the  same  time  maintaining  that  the  application  to  Scotland  of  the 
Bills  of  Sale  Acts  is  unnecessary,  and  might  be  mischievous. 


Bill  of  Sale  of  Ship. — A  bill  of  sale  is  the  appropriate  instru- 
ment of  title  for  passing  the  property  in  a  ship,  and  as  such  is  recognised 
by  the  laws  of  all  maritime  countries  (L.  Stowell  in  The  Sisters,  5  C.  Bob. 
A.  159 :  Maclachlan  on  Shipjnvr/,  32).  The  law  is  codified  in  the 
Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60,  ss.  24,  26).  A  regis- 
tered ship,  or  a  share  therein,  when  disposed  of  to  a  person  qualified  to  own 
a  British  ship,  must  1)0  transferred  l)y  a  bill  of  sale  containing  a  description 
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of  the  ship  Kullicient  to  identify  her,  and  executed  by  the  transferor  in 
presence  of  at  least  one  attesting  witness  (s.  24).  The  transferee  may  then 
be  registered  as  owner,  on  his  first  making  a  declaration  that  he  is  himself 
qualified  to  own  British  ships,  and  that  no  unqualified  jierson  has,  to  the  best 
of  his  knowledge,  any  interest  in  the  ship  transferred  (ss.  25  and  2G).  Bills 
of  sale  of  a  ship  are  entered  in  the  register  in  the  order  of  their  production 
to  the  registrar. 

The  form  to  which  a  bill  of  sale  of  a  ship  must,  as  nearly  as  circum- 
stances permit,  conf(Mriii  is  set  out  in  Schedule  I.  A.  of  the  Act : — 


Official  No. 


Name  of  Ship. 


No.,  Date,  and  Port  of  Registry. 


No,,  Date,  and  Port  of  previous  Registry  (if  any). 


Wliether  British 

or  Foreign 

built. 


Whether  a  Sailing  or  Steam 

Sliip  ;  !Ui(l  if  a  Steam 

Ship,  how  propelled. 


Wliere 
built. 

Wlien 
built. 

Name  and  Address  of  Builders. 


No.  of  Decks 
No.  of  Masts 
Rigged . 
Stem    . 
Build    . 
Galleries 


Head . 

Framework  and 
Description  of 
Vessel 

No.  of  Bulkheads 

No.  of  Water  Bal- 
last Tanks  and 
their  capacity 
in  tons 


Length  from  fore  part  of  Stem,  under  the 
Bowsprit,  to  the  aft  side  of  the  Head  of 
the  Stern-post 

Length  at  ((uarter  of  depth  from  top  of 
Weather  Deck  at  side  amidships  to  bottom 
of  Keel 

Main  breadth  to  outside  of  Plank  . 

Depth  in  Hold  from  Tonnage  Deck  to  Ceiling 
at  midsliips        ...... 

Depth  in  Hold  from  Upper  Deck  to  Ceiling 
at  midsliips  in  the  case  of  three  Decks  and 
upwards 

Depth  from  top  of  Beam  amidships  to  top  of 
Keel 

Depth  from  top  of  Deck  at  side  amidships  to 
bottom  of  Keel  ...... 

Round  of  Beam      ...... 

Length  of  Engine  room,  if  any 


Feet. 


Tenths. 


Total  to  quarter  the  depth  from  weather  deck 
at  side  anudships  to  bottom  of  keel      .         tons 


PARTICULARS  OF  DISPLACEMENT. 

inch 


Ditto    per 
depth 


immersion     at     same 


tons. 


PARTICULARS  OF  ENGINES  (if  ar 

y). 

No.  of 
Engines. 

Description. 

Whether 

British  or 

Foreign 

made. 

When 
maile. 

Name  and 
Address 

of 
Makers. 

No.  of  and 
Diameter 

of 
Cylinders. 

Length 

of 
Stroke. 

N.  H.  P., 

I.  H.  P., 

Speed  of 

Ship. 

Engines. 

Engines. 

Engines. 

Boilers. 

Number    . 
Iron  or  Steel     . 
Pressure  when  loaded 

Boilers. 

Boilers. 

136 


BILL  OF  SUSPENSION 


FARTICULARS  OF  TONNAGE. 


Gross  Tonnage. 

Under  Tonnage  Deck 
Closed-in  Spaces  above  the  Tonnage 
Deck,  if  any : 
Space  or  Spaces  between  Deck  . 

Poop 

Forecastle  .... 

Round  house      .... 

Other  closed-in  Spaces,  Spaces 

for  Machinery,  Light,  and  Air, 

if  any 


No.  of 
Tons. 


Gross  Tonnage 
Deductions  as  per  Contra 

Registered  Tonnage 


Deductions  Allowed. 

On  Account  of  Space  required  for  Pro- 
I)elling  Power 

On  Accountof  Spaces  occupied bySeamen 
or  Apprentices,  and  appropriated  to 
their  use,  and  certified  under  tlie  regu- 
lations scheduled  to  this  Act.  These 
Spaces  are  the  following,  viz. : 

On  Account  of  Space  used  exclusively  for 
accommodation  of  master,  for  the  wcjrking 
of  the  helm,  the  capstan,  and  the  anchor 
gear,  or  for  keeping  the  charts,  signals, 
and  other  instruments  of  navigation,  and 
boatswain's  stores,  and  for  space  occupied 
by  donkey  engine  and  boiler,  and  in  case 
of  sailingships  for  space  used  for  storage 
of  sails      ....... 

Cubic  Metres. 


Total  Deductions 


I 


No.  of 
Tons. 


'or 


or 


»  "I"  or  "we." 

t  "Me "or  "us." 

J  "I"  or  "we." 

§  ' '  Myself  and  my 
"ourselves  and  our.' 

II  "His,"     "her," 
"their." 

^  "I"  or  "we." 

•*  If  there  be  any  sub- 
sisting Mortgage,  or  out- 
standing Certificate  of 
Mortgage,  add  "save  as 
appears  by  the  Registry 
of  the  said  ship." 

Note.— A  purchaser  of 
a  Registered  British 
Vessel  does  not  obtain 
a  complete  title  until 
the  Bill  of  Sale  has  been 
recorded  at  the  Port  of 
Registry  of  the  Ship; 
and  neglect  of  this  pre- 
caution may  entail 
serious  consequences. 


m 


consideration  of  the  sum   of  paid    tot  by 

,  the  receipt  -whereof  is  hereby  acknowledged,  transfer 
sliares  in  the  ship  above  particularly  described,  and  in 

her  boats,  guns,  ammunition,  small  arms,  and  appurtenances,  to  the 

said 


Further! 
heirs    covenant 


with 


the 


the   said  for§ 

„    said  and  II 

^.,.,.^^^,  thatl  have  power  to  transfer  in  manner  aforesaid 

the  premises  herein-before  expressed  to  be  transferred,  and  that  the 
same  are  free  from  incumbrances** 


assigns, 


In  witness  hereof  ha        hereunto  subscribed 

name  and   affixed  seal   this 

One  thousand  eight  hundred  and 
Executed  bj'  the  above-named 
in  the  presence  of 


day  of 


\ 


Bill  of  Suspension.— See  Suspension. 


Bill    (Parliamentary).— See  Parliament;    Statute   Law 
Private  Bill  Legislation  ;  Locus  standl 


Bills,  Single. — See  Single  Bills. 


Billeting. — In  early  times  troops  were  billeted  under  an  order 
from  the  king  or  some  person  authorised  by  him.  The  abuse  of  the 
practice  led  to  its  being  declared  illegal  by  the  Claim  of  liights,  11  April 
1689,  and  in  England  by  the  Petition  of  Ptight  (3  Car.  L  c.  1).  The 
practice  continued,  however,  until  it  was  again  declared  illegal  by  Act  of 
Parliament  in  1679  (31  Car.  n.  c.  1).     The  establishment  of  a  standing 
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unuy  after  tlie  devolution  made  soiuu  such  pr(jvi.siou  necessary,  owing  to 
the  want  of  barrack  acconimo'lation,  and  accordingly  billeting  was  author- 
ised by  the  Mutiny  Act,  1689  (1  Will.  &  Mary,  sess.  ii.  c.  4).  The  power 
conferred  by  that  Act  was  continued  by  subsec^uent  Mutiny  Acts,  and  is 
now  regulated  by  Part  HI.  of  the  Army  Act,  1881  (44  &  45  Vict.  c.  58). 

Billeting  in  private  houses  has  never  been  legal  in  England,  In 
Scotland  jirivate  liouses  were  not  exempted  jjefore  the  Union  (Act  of 
Convention,  1GG7;  Act,  1681,  c.  o);  nor  was  any  change  made  when  the 
Mutiny  Act  was  extended  to  Scotland  after  the  Union,  for  it  was  ])rovided 
by  7  Anne,  c.  4,  s.  22,  that  oilicers  and  S(jldiers  may  be  quartered  in  such 
and  like  places  and  houses  as  they  might  have  been  quartered  in  by  the 
laws  in  force  at  the  time  of  the  Uni(jn.  It  was  not  till  1857  that  the 
provisions  as  to  billeting  in  Scotland  were  assimilated  to  those  in  force  in 
England  (20  Vict.  c.  lo).  The  increase  in  barrack  accommodation  has  now 
rendered  billeting  practically  unnecessary,  except  when  troops  are  actually 
on  the  march. 

The  following  are  the  principal  regulations  witii  regard  to  billeting, 
contained  in  the  Army  Act,  1881.  The  police  authority  of  any  place  shall 
annually  make  out  a  list  of  victualling-houses  liable  to  billets,  specifying  the 
situation  and  character  of  each  victualling-house,  and  the  number  of  soldiers 
and  horses  who  may  be  billeted  on  the  keeper  thereof  (s.  107  (1)).  The  list 
shall  be  open  to  inspection  at  some  convenient  place,  and  any  person  who 
feels  aggrieved  either  by  being  entered  on  such  list,  or  being  entered  to 
receive  an  undue  proportion  of  oilicers,  soldiers,  or  horses,  may  complain  to 
any  court  of  summary  jurisdiction ;  and  the  Court,  after  such  notice  to 
interested  parties  as  it  thinks  necessary,  may  order  the  list  to  be  amended 
as  the  Court  thinks  just  (s.  107  (2)).  The  list  so  made  out  merely 
determines  the  proportion  in  which  the  billets  are  to  be  distributed  among 
the  keepers  of  victualling-houses,  and  is  not  conclusive  as  to  the  number 
of  officers,  soldiers,  or  horses  for  whom  the  keeper  of  the  victualling-house 
shown  in  the  list  may  be  required  to  find  accommodation  on  an  emergency 
{Sharratt,  1892,  L.  R  2  Q.  B.  470).  Every  constable  for  the  time  being  in 
charge  of  any  place  in  the  United  Kingdom,  mentioned  in  the  route  issued 
to  the  commanding-officer  of  any  portion  of  Her  Majesty's  regular  forces, 
shall,  on  the  demand  of  such  commanding-officer,  or  of  an  officer  or  soldier 
authorised  by  him,  and  on  production  of  such  route,  billet  on  the  occupiers  of 
victualling-houses,  and  other  premises  specified  in  the  Act  as  victualling- 
houses,  in  that  place,  such  number  of  officers,  soldiers,  and  horses,  entitled 
under  the  Act  to  be  billeted,  as  are  mentioned  in  the  route  and  stated  to 
require  quarters  (s.  103  (1)).  The  route  is  issued  under  the  authority  of  Her 
]\Lijesty,  and  is  signed  by  such  officer  as  the  commander-in-chief  may  from 
time  to  time  order  in  that  behalf  (s.  103  (2)).  A  constable  shall  observe 
the  directions  given  to  him  for  the  due  execution  of  the  Act  by  the  police 
authority ;  and  the  police  authority,  or  any  member  thereof,  and  every 
justice  of  the  peace,  may,  if  it  seem  necessary,  and,  in  the  absence  of  a 
constable,  shall  themselves  or  himself  exercise  the  powers  and  perform  the 
duties  vested  in  or  imposed  on  a  constable  (s.  120  (1)).  No  person  holding 
a  military  office  or  commission  shall  be  concerned  directly  or  indirectly, 
either  as  a  justice  or  as  a  constable,  in  billeting  or  appointing  (juarters  for 
any  officer,  soldier,  or  horse  of  the  corps  under  his  immediate  connnand 
(s.  120  (2)).  If  the  keeper  of  a  victualling-house  feels  aggrieved  by  ha\'ing 
an  undue  proportion  of  officers,  soldiers,  or  horses  billeted  on  him,  he  may 
a]iply  to  a  justice  of  the  peace,  or,  if  the  billets  have  been  made  out  by  a 
justice,  may  complain  to  a  court  of  summary  jurisdiction,  antl  the  justice 
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or  court  may  order  such  of  the  officers,  soldiers,  or  horses  as  may  seem 
just  to  be  removed  and  billeted  elsewhere  (s.  108  (1-5)).    A  constable  having 
authority  in  a  place  mentioned  in  the  route  may  act  for  the  purposes  of 
billeting  in  any  locality  within  one  mile  from  such  place  (s.  108  (4)).     A 
justice  of  the  peace  may,  at  the  request  of  an  officer  or  a  non-commissioned 
officer,  authorised  to  demand  billets,  vary  the  route  by  adding  any  place  or 
omitting  any  place,  and  may  also  direct  billets  to  be  given  above  one  mile 
from  a  place  mentioned  in  the  route  (s.   108  (7)).      Victualling-houses 
include  all  inns,  hotels,  livery  stables,  or  alehouses,  also  the  houses  of 
sellers  of  wine  by  reiail,  whether  British  or  foreign,  to  be  drunk  in  their 
own  houses,  or  places  thereunto  belonging,  and  to  all  houses  of  persons  selling 
brandy,  spirits,  strong  waters,  cider,  or  metheglin  by  retail  (s.  104  (1)).    The 
following   are    exempted   from    liability   for   billeting : —  Private   houses  ; 
canteens  held  or  occupied  under  authority  of  the  Secretary  of  State ;  houses 
of  distillers,  kept   for   distilling   brandy  and   strong  waters,  so  as  such 
distiller  does  not  admit  tippling  in  his  house ;  the  house  of  any  shopkeeper 
whose  principal  dealing  is  more  in  other  goods  and  merchandise  than  in 
brandy  and  strong  waters,  so  as  such  shopkeeper  does  not  admit  tipi>ling 
in  such   house ;   and  the  house  of  residence  of  any  foreign  consul,  duly 
accredited  as  such  (s.  104  (2)).     Officers,  soldiers,  and  horses  are  entitled  to 
be   billeted   (s.   105).      Lodging   and   attendance   for  an  officer;  lodging, 
attendance,  and  food  for  a  soldier ;  and  stable  room  and  forage  for  a  horse, 
in  accordance  with  scliedule  2  of  the  Act,  must  be  provided  (s.  106  (1)). 
The   requisite   accommodation   may   be   provided   by  the   keeper   of   the 
victualling-house  in  the  immediate  neighbourhood,  if  his  own  house  be  full, 
or  he  has  not  proper  accommodation  (s.  106  (2)).     The  prices  to  be  paid 
are  such  as  are  for  the  time  being  authorised  in  this  behalf  by  Parliament 
(s.  106  (3)),  and  are  fixed  by  the  Army  Annual  Act,  which  brings  the 
principal  Act  into  force.      The  officer  or  soldier  demanding  billets  must, 
before  he  departs,  and  if  he  remains  longer  than  four  days,  at  least  once  in 
four  days,  pay  the  just  demands  of  the  keeper  of  the  victualling-house 
(s.  100  (4));  and  if,  by  reason  of  a  sudden  order  to  march  or  otherwise,  the 
officer  or  soldier  is  not  able  to  make  payment  before  he  departs,  he  must 
before  departure  make  up  with  the  victualling-house  keeper  an  account  of 
the  amount  due,  and  forthwith  sign  and  transmit  it  to  a  Secretary  of  State, 
who  shall  cause  the  amount  as  due  to  be  paid  (s.  106  (5)).     If  a  constable 
billets  any  officer,  or  soldier,  or  horse,  on  any  person  not  liable  to  billets, 
without  the  consent  of  such  person,  or  receives,  demands,  or  agrees,  for 
any  money  or  reward  w^hatsoever,  to  excuse  or  relieve  a  person  from  being 
entered  in  a  list  as  liable  or  from  his  liability  to  billets,  or  from  any  part  of 
such  liability ;  or  billets  or  quarters  on  any  person  or  premises,  without  the 
consent  of  such  person,  or  the  occupier  of  such  premises,  any  person  or 
horse  not  entitled  to  be  billeted ;    or  neglects  or  refuses,  after  sufficient 
notice  is  given,  to  give  billets  demanded  for  any  officer,  soldier,  or  horse 
entitled  to  be  billeted, — he  is  liable  on  summary  conviction  to  a  fine  of 
not  less  than  40s.,  and  not  exceeding  £10  (s.  109).      If  a  keeper  of  a 
victualling-house  refuses  or  neglects  to  receive  any  officer,  soldier,  or  horse 
billeted  upon  him,  in  pursuance  of  the  Act,  or  to  furnish  such  accommoda- 
tion as  is  required  by  the  Act ;  or  gives  or  agrees  to  give  any  money  or 
reward  to  a  constable  to  excuse  or  relieve  him  from  being  entered  in  the 
list  as  liable  or  from  his  liability  to  billets,  or  any  part  of  such  liability , 
or  gives  or  agrees  to  give  to  any  officer  or  soldier  billeted  upon  him,  in 
pursuance  of  the  Act,  any  money  or  reward  in  lieu  of  receiving  an  officer, 
soldier,  or  horse,  or  furnishing  the  said  accommodation, — he  is  on  summary 
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conviction,  liable  to  a  fine  of  not  less  than  40s.,  and  not  exceeding  £5 
(s.  110).  If  any  oflicer  quarters  or  causes  to  be  billeted  any  ollicer,  suldier, 
or  horse,  otherwise  than  he  is  allowed  by  the  Act,  upon  any  person,  he  shall 
be  guilty  of  a  misdemeanour  (s.  Ill  (1)).  This  section  also  provides  that 
if  an  officer  or  soldier  commits  certain  offences  which  are  already  made 
military  oilences  by  sec.  oO  of  the  Act,  and  wliich  are  similar  to  the  ofl'ences 
which  have  been  provided  for  with  regard  to  constables  and  keepers  of 
victualling-houses  in  sees.  109  and  110  (see  sujrra),  he  shall  be  liable, 
on  summary  conviction,  to  a  fine  nut  exceeding  £50.  A  certificate  of  a 
conviction  for  an  ollence  under  this  section  shall  be  transmitted  by  the 
Court  making  such  conviction  to  a  Secretary  of  State  (s.  Ill  (o)).  Sec.  110 
provides  that  any  keeper  of  a  victualling-house  who  is  aggrieved  by  the 
non-payment  of  a  sum  due  to  him,  or  sufiers  any  ill-treatment  by  violence, 
extortion,  or  making  disturbance  in  billets,  from  any  officer  or  soldier,  may, 
on  failing  to  obtain  redress  from  the  commanding-officer,  apply  to  a  court 
of  summary  jurisdiction,  who  may  certify  to  a  Secretary  of  State  the 
amount  to  be  paid,  and  the  Secretary  of  State  may  either  cause  the  amount 
due  to  l)e  paid,  or,  if  he  thinks  the  amount  not  justly  due,  direct  a 
com])laint  to  be  made  to  a  court  of  summary  jurisdiction,  in  the  place  for 
which  the  Court  giving  the  certificate  acted,  and  the  Court,  after  hearing 
the  case,  may  confirm  the  said  certificate,  or  vary  it  as  may  seem  just.  A 
court  of  summary  jurisdiction  means  the  Sheriff  or  Sheriff-Substitute,  or 
any  two  justices  of  the  peace,  or  any  magistrate  or  magistrates  to  whom 
jurisdiction  is  given  l)y  the  Summary  Procedure  (Scotland)  Act,  1864, 

[See  Mamial  of  Military  Laic  (War  Office,  1894)  ;  Tovey,  Military  Lav: ; 
Pratt,  Military  Zaw.]     See  Army. 


Birds,  Protection  of  Wild.— All  Acts  dealing  with  the 
preservation  of  wild  birds  prior  to  1880  were  abolished  by  sec.  7  of  the  Act 
passed  in  that  year.  This  Act  (43  &  44  Vict.  c.  35)  (with  an  amending  Act 
passed  in  1881  (44  &  45  Vict.  c.  51))  forms  the  principal  Act  for  the  preserva- 
tion of  the  birds  themselves,  while  in  1894  a  further  amending  Act  (57  &  58 
Vict.  c.  24)  was  passed  extending  the  principle  of  preservation  to  the  eggs  of 
wild  birds.  A  close-time  is  provided  for  all  wild  birds  from  1st  ^larch  to  1st 
August  (s.  3,  Act  1880) ;  and  anyone  who  destroys  or  takes,  or  who  attem])ts 
to  destroy  or  take,  wild  birds,  between  those  dates,  or  who,  after  tiie  15th  (jf 
March  exposes  for  sale  or  is  in  possession  of  birds  recently  taken  (s.  3),  renders 
himself  liable  to  be  summarily  prosecuted  before  the  Sheriff"  (s.  5),  and  to  a 
l)enalty  of  £1  for  each  bird  and  costs  in  the  event  of  the  bird  taken  or 
destroyed  being  one  of  the  following,  viz. :  American  quail,  auk,  avocet,  bee- 
eater,  bittern,  bonxie,  colin,  cornish  chough,  coulterneb,  cuckoo,  curlew, 
diver,  dotterel,  dunbird,  dunlin,  eider  duck,  fern  owl,  fulmar,  gannet,  goat- 
sucker, godwit,  goldfinch,  grebe,  greenshank,  guillemot,  gull  (except  black- 
backed  gull),  hoopoe,  kingfisher,  kittiwake,  la])wing,  loon,  mallard,  marrot, 
merganser,  murre,  night  hawk,  night  jar,  nightingale,  oriole,  owl,  ox  bird, 
oyster-catcher,  peewit,  petrel,  phalarope,  plover,  ploverspage,  i»ochard, 
puffin,  purre,  razorbill,  redshank,  reeve  or  ruff,  roller,  sanderling,  sandi)i})er, 
scout,  scalark,  seamew,  sea-])arrot,  sea-swallow,  shearwater,  shelldrake, 
shoveller,  skua-smew,  snipe,  solan  goose,  spoonbill,  stint,  stone  curlew, 
stonehatch,  summer  snipe,  tarrock  teal,  tern,  thick-knee,  tystey,  whaup, 
whimbrel,  widgeon,  wild  duck,  willock,  woodcock,  woodi)ecker  (s.  3,  and 
Schedule  to  the  1880  Act)  ;  and  also  larks  (s.  2,  Act  1881)  and  any  other  bird 
the  Secretary  of  State  may  declare  to  be  uicluded  in  the  S.jir.bilf  of  the  Act 


140  BIRTH 

1880,  with  respect  to  any  district,  on  the  application  of  the  County  Council 
for  that  district  (s.  3,  Act  1894).  The  penalty  for  all  other  birds  is  a 
reprimand  and  costs  for  the  first  offence,  and  5s.  a  bird  and  costs  thereafter 
(s.  3,  Act  1880).  No  one  is  liable  for  ex])osing  a  bird  for  sale  after  the  15th 
]\Iarch  who  can  satisfy  the  Court  that  the  killing  of  the  bird  was  lawful  at 
the  time  when  and  by  whom  it  was  killed,  or  that  it  was  killed  in  a  place 
to  which  the  Act  does  not  extend  (s.  1,  Act  1881).  The  fact  that  the  bird 
has  been  unported  is  ^:>rz/«a  facie  evidence  of  this.  Any  person  may 
re([uire  an  offender  against  the  Act  to  give  his  name  and  address ;  and  if  he 
refuse,  or  give  a  false  name  or  address,  an  additional  penalty  of  10s.  may  be 
imposed  (s.  4,  Act  1880).  Any  offence  on  the  sea  beyond  the  Sheriff's  juris- 
diction is  held  to  be  committed  in  any  county  aljutting  said  sea-coast ; 
and  where  it  is  committed  on  water  which  bounds  two  counties,  the 
offender  may  be  prosecuted  in  either  county  (s.  6,  Act  1880).  The  Secre- 
tary of  State  for  Scotland  may,  on  the  application  of  the  County  Council 
for  any  district  who,  supersede  the  justices  in  quarter  sessions,  in  terms  of 
the  Local  Government  Act,  1889  (52  &  53  Vict.  c.  50,  s.  11),  extend 
the  close-time  for  that  district  (s.  8,  Act  1880),  or  may  prcjhibit  the 
taking  of  eggs  of  any  specified  species,  or  of  any  species  whatever  (s.  2, 
Act  1894).  Any  order  by  the  Secretary  of  State  must  be  advertised  in 
the  local  newspapers,  and  by  the  fixing  of  notices  in  public  places  (s.  4, 
Act  1894). 

A  Bill  was  introduced  in  the  House  of  Lords  in  1896  giving  the  Secre- 
tary of  State  for  Scotland  power  to  prohibit  the  killing  of  any  particular 
species  of  l)ird  at  any  time  in  any  district,  on  application  to  him  by  the 
Comity  Council  for  the  district. 


Birth. — See  Eegisteation  of  Births,  etc.;  Child  Murder;  Con- 
cealment OF  Pregnancy, 


Birth-brief — Borebrievc — A  genealogy  issued  with  the 
authority  and  attestation  of  the  King,  Privy  Council,  Chancellor,  or  Parlia- 
ment. It  was  commonly  obtained  by  Scotsmen  resident  al)road  whose 
object  was  to  prove  their  nobility  at  Court  or  before  foreign  triljunals  dealing 
with  taxation. — [Riddell,  Answer  to  the  Partition  of  the  Lennox,  73;  Seton, 
467-468,  482]. 


Bishops  TeindS  are  teinds  which  were  formerly  possessed  by 
bishops,  and  fell  to  the  Crown  on  the  abolition  of  Episcopacy.  At  one  time 
it  was  thought  an  essential  fact  that  the  teinds  had  been  in  the  hands  of 
a  Itishop  before  1587  (L.  Moncreiff  in  Kinncff  Loc.,  6  July  1830  (not 
reported)).  But  it  luis  now  been  held  that  teinds  in  possession  of  a  bishop 
during  the  Submission  proceedings  in  1627  and  1628,  ratified  by  Statute  in 
1633,  are  bisho^js  teinds  {Lord  Advocate,  11  July  1873,  11  M.  896).  See 
Teinds. 


Black  Acts. — Certain  printed  collections  of  Acts  of  the  Scottish 
ParHament  are  called  the  Black  Acts,  from  the  fact  that  they  are  printed 
in  black  letter  type  (Kames,  Statute  Lavj,  p.  v. ;  Ersk.  i.  1.  37).  These 
collections  are — (1)  the   edition  of  12  October   1566,  consisting  of  Acts 
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of  the  Parliaments  from  1424  to  1564;  (2)  the  edition  of  28  Novemher 
1566,  which  differs  from  the  former  in  the  exchision  of  certain  Acts  ]>rinted 
in  that  edition,  mainly  relating  to  ecclesiastical  attairs,  and  in  the  addition 
of  a  few  Acts  (jf  a  miscellaneous  character:  cc.  v.,  viii.,  Ixiii.,  l.xiv.,  Ixv.,  Ixvi., 
Ixvii.,  Ixviii.,  Ixix.,  Ixx.,  Ixxi.  James  v.  and  iii.  Mary  of  the  first  edition  are  left 
out,  and  nine  Acts,  indexed  at  fol.  clxxxii.,  are  inserted  ;  {'A)  collections  of  the 
Acts  of  the  year  1567  and  suhseciuent  years,  down  to  1594,  published  from 
time  to  time,  namely,  15G7,  1573,  1575,  1579,  1582,  1585,  1594.  These 
Acts  are  usually  found  bound  in  one  volume  with  the  earlier  Acts  just 
mentioned.  In  1541  a  selection  of  Acts,  dating  1535-1540,  was  published. 
It  is  seldom,  if  ever,  quoted.  During  the  Cromwellian  Protectorate, 
Instructions  by  the  Protector's  Council  and  Acts  of  the  English  Parliament 
relating  to  Scotland  were  printed  in  black  letter. 


Black  List. — See  Slander. 


Black  IVIaill. — The  origin  of  the  term  black  maill  was  the  payment 
of  rent  in  copper  or  base  numey—Ji7'ma  niyra,  or  black  niaill,  as  distinguished 
from  albajirma,  or  silver  maill ;  ])ut  the  term  became  peculiarly  associated  in 
Scotland  with  annual  contributions  of  money  made  l)y  owners  of  land  to. 
secure  themselves  from  cattle  lifters  or  rievers.  The  receiving  and  payintJ- 
of  black  maill  was  made  a  capital  offence  in  Scotland  by  the  Statute  1567,. 
c.  21,  and  in  England  by  43  Eliz.  c.  13.  Hume  expresses  doul)t  as  to- 
whether  the  death  penalty  was  ever  inflicted  under  the  Scottish  Statute 
(Hume,  i.  477).  As  late  as  1741  a  bond  of  black  maill  was  entered  into  by 
which  certain  parties  undertook,  in  consideration  of  an  annual  payment,  to- 
restore  cattle  stolen  or  pay  their  value.  Hume,  however,  says,  "  Hai)pily  it 
will  not  be  necessary  to  engage  in  a  more  particular  in(iuiry  concerning  the 
nature  of  this  enormity,  which  is  now  entirely  unknown  "  (Hume,  i.  476 ). 
The  term  black  maill  has  lost  its  original  signification  and  association.  It 
has  now  no  legal  meaning,  and  is  popularly  used  to  describe  money  or  any- 
thing valuable  extorted  from  persons  under  the  influence  of  threats.  As 
popularly  used  now,  the  term  black  maill  inchules  extortion  verbally  or  by 
letter,  by  threats  of  personal  violence,  or  by  threats  of  making  charo-es  of 
crime  or  immorality. — [Hume,  i.  476;  Ersk.  iv.  tit.  4.  64;  Bankton,  i.  70.] 
See  Force  and  Feau  ;  Extortion  ;  Conspiracy. 


Black  Rod,  Gentleman  Usher  of  the.— An  officer  of 

the  Crown,  appointed  by  royal  letters  patent,  and  subordinate  to  the  Lord 
Chamberlain  of  England.  During  the  sittings  of  the  House  of  Lords  he 
attends  on  it  in  his  otticial  capacity.  It  is  his  duty  to  summon  the 
Commons  when  their  attendance  is  required  in  the  House  of  Lords ; 
to  execute  orders  of  that  House  for  commitment  of  parties  guilty  of 
contempt  or  of  breach  of  privilege.  He  assists  also  at  the  introduction 
of  peers  and  at  other  ceremonies.  His  title  is  derived  from  the  fact 
that  his  badge  of  oftice  is  a  black  rod.  His  deputy  is  the  Yeoman 
Usher. — [^lay,  Farliamcntary  Practice,  194  ;  Wharton,  Lex,  li.t.  :  Bell> 
Diet,  h.t] 


Blanch  Holcihig. — See  Blench. 


142  BLANK  BILL 

Blank  Bill. — Definition. — The  phrase  "blank  bill"  would  seem  to 
be  applicable  (I)  to  a  shnple  signature  on  a  blank  sheet  of  paper  impressed 
with  a  bill  stamp,  and  {'!)  to  a  bill  wliicli  is  wanting  in  some  material 
particular,  such  as  the  date  or  the  sum  engaged  for. 

Provisions  of  Bills  of  Exchange  Act,  1882. — The  law  on  the  subject  is 
codified  by  sec.'20  of  the  Bills  of  Exchange  Act,  1882  (45  &  4G  Vict.  c.  61), 
which  provides  that  "  where  a  simple  signature  on  a  blank  stamped  paper  is 
delivered  by  the  signer,  in  order  that  it  may  be  converted  into  a  bill,  it 
operates  as  a  primdfacie  authority  to  fill  it  up  for  any  amount  the  stamp 
will  cover,  using  the  signature  for  that  of  the  drawer,  or  the  acceptor,  or  an 
endorser."  And  when  a  bill  is  wanting  in  any  material  particular,  the 
person  in  possession  of  it  has  a  jirimd  facie  authority  to  fill  it  up  as  he 
thinks  fit.  But  in  order  that  a  bill  may  be  enforceable  against  any  person 
who  became  a  party  to  it  prior  to  its  completion,  it  must  be  filled  up  within 
a  reasonable  time  (which  is  a  question  of  fact),  and  in  accordance  with  the 
authority  expressly  or  impliedly  given.  This  limitation,  however,  is  not  ap- 
plicable "if  the  party  suing  upon  the  bill  is  a  holder  in  due  course  (s.  20,  supra). 

Tliis  Section  Declaratory  of  the  Common  Law  of  Scotland. — These  pro- 
visions appear  to  be  a  statement  of  the  common  law  of  Scotland  on  the 
subject.  Thus  a  bill  is  an  exception  to  the  rule  that  a  deed  must  be  com- 
plete in  essentialihus  when  delivered  (Dickson  on  Evidence  ;  Grierson,  s.  653), 
and  is  not  struck  at  by  the  Act  1696,  c.  25,  "  anent  blank  bonds  and  trusts." 
(See  Blank  Bonds.)  And  it  was  held  that  if  a  man  signed  his  name  upon 
a  bill  stamp,  and  delivered  it  to  A.  for  his  accommodation,  it  was  an 
authority  to  A.  to  fill  it  up  as  he  pleased  {Grasaick,  1846,  8  D.  1073 ; 
M'Meekin,  1881,  8  E.  587).  But  an  obligation  to  pay  a  sum  of  money  not 
addressed  to  anyone,  nor  to  bearer,  and  with  no  blank  for  the  name  of  a 
payee,  is  not  a  blank  bill  or  note,  and  is  void  under  the  Act  1696,  c.  25 
{Macdonald  {Duncans  Tr.),  1872,  10  M.  984). 

Stamp. — The  liability  of  the  signer  of  a  blank  bill  is  limited  by  the  stamp, 
unless  it  is  made  payable  on  demand.  A  bill  of  exchange  payable  otherwise 
than  on  demand  must  be  written  on  an  impressed  stamp,  calculated  on  an 
ad  valorem  scale  of  one  shilling  for  every  hundred  pounds  (Stamp  Act,  1870, 
33  &  34  Vict.  c.  97,  s.  23,  and  schedule).  A  bill  payable  on  demand  may 
be  stamped,  with  a  fixed  duty  of  one  penny,  either  hj  an  impressed  or  an 
adhesive  stamp,  provided,  in  the  latter  case,  that  the  stamp  is  cancelled  by 
the  party  by  whom  the  bill  is  signed  before  he  deliver  it  out  of  his  hands 
(Stamp  Act,  1870,  s.  50  ;  Hohhs,  1890,  6  T.  L.  R  292).  If,  therefore,  a  party 
writes  his  signature  on  a  bill,  impressed  with  a  penny  stamp,  his  liability,  in 
a  question  with  a  holder  in  due  course,  would  seem  to  be  unlimited,  as  the 
signature  would  operate  as  a  prirnd  facie  authority  to  fill  it  up  as  a  bill,  or 
cheque,  for  any  amount  (Bills  of  Exchange  Act,  1882,  ss.  20,  73).  It  is 
doubtful  whether  the  words  "  blank  stamped  paper,"  as  used  in  sec.  20 
(quoted,  supra),  apply  to  a  signature  written  across  an  adhesive  stamp. 
(Thorburn,  Bills  of  Exchange  Act,  p.  54,  states  that  they  do  not,  but  quotes 
no  authority.) 

Liahilitij  of  Signer  in  Question  tvith  Party  takin/j  the  Bill  blank. — In  order 
that  the  signer  of  the  blank  bill  may  be  liable  upon  it,  in  a  question  with 
the  party  to  whom  it  is  granted,  or  with  anyone  who  is  not  a  holder  in  due 
course,  it  must  be  filled  up  in  accordance  with  the  authority  given.  Thus 
A.  granted  a  blank  acceptance  to  B.  for  his  accommodation.  B.  kept  it 
without  filling  it  up,  until  after  he  had  been  sequestrated  and  discharged 
and  then  filled  it  up  and  put  it  in  circulation.  It  was  held  that  he  was  liable 
in  damages  to  A.  for  doing  so,  because  the  mandate  to  fill  up  the  bill  given 
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to  him  was  necessarily  determined  Ijy  his  sequestration  (M'MrrJdii,  1881,  8 
K.  587;  and  see  Jackson,  1875,  2  li.  882).  But  it  has  heen  held  in  En^dand 
that  if  the  blank  hill  has  been  given  in  payment  of  a  debt,  the  death  (jf  the 
signer  does  not  determine  the  authority  to  fill  it  up  (Carter,  1883,  25  Ch.  D. 
GGG).  The  signer  of  a  Ijill  would  seem  to  be  entitled  to  prove  by  parole 
that  the  bill  had  been  filled  up  contrary  to  the  autliority  given  (Bills  of 
Exchange  Act,  1882,  s.  100). 

Liahiliti/  ill  Question  icith  Holder  in  due  course. — The  question  is  different 
if  the  bill  has  been  transferred  to  a  holder  in  due  course.  But  as  a  con- 
dition of  a  party  attaining  the  position  of  a  "  liolder  in  due  course"  is  that 
he  has  taken  the  bill  "  complete  and  regular  on  the  face  of  it,"  a  man  to 
whom  a  blank  bill  is  transferretl  before  it  was  filled  up,  or  who  was  present 
as  the  time  it  was  tilled  up,  cannot  be  a  holder  in  due  course  (Bills  of 
Exchange  Act,  1882,  s.  29).  Thus  when  A.  obtained  from  J'>.  a  blank  accept- 
ance, and  im])roperly  tilled  it  up  after  />'.'.s  death,  and  passed  it  for  value  to 
6'.,  who  was  present  when  it  was  filled  up,  it  was  held  that  C.  was  not  a 
holder  in  due  course,  and  could  not  recover  from  B.'s  executry  estate  {Hatch, 
1854,  2  S.  &  G.  147).  If,  however,  the  bill  is  filled  up  and  transferred  to  a 
party  who  takes  it  for  value,  and  without  notice  of  any  defect  in  the  title  of 
the  party  from  whom  he  took  it,  the  party  so  taking  it  is  a  holder  in  due 
course,  and  may  enforce  payment  from  all  parties  liable  on  the  bill,  without 
regard  to  personal  defences  available  to  prior  parties  between  themselves 
(liills  of  Exchange  Act,  1882,  s.  38).  Even  if  the  manner  in  which  the  blank 
bill  has  been  filled  up  amounts  to  a  forgery,  a  hold(>r  in  due  course  can 
enforce  it.  Thus  where  A.  signed  a  Idank  bill,  and  wrote  a  sum  in  figures 
in  the  margin,  and  a  figure  was  afterwards  inserted  in  the  amount  so 
written,  and  the  bill  accordingly  filled  up  for  the  amount  thus  appearing,  it 
was  held  that,  as  the  figures  on  the  margin  were  no  part  of  a  bill,  A.  had 
delivered  a  blank  acceptance,  and  was  liable  for  the  whole  amount,  in  a 
question  with  a  holder  in  due  course  {Garrard,  1882,  10  Q.  B.  D.  30;  Bills 
of  Exchange  Act,  ss.  24  and  G4).  But  a  party  has  been  held  not  to  be  liable 
on  a  blank  bill  if  he  never  delivered  it.  So  when  A.  signed  a  bill  stamp, 
and  put  it  aside  in  his  drawer,  and  it  was  stolen  and  filled  up,  it  was  held 
that  A.  was  not  liable  even  to  a  holder  in  due  course,  on  the  ground  that  he 
had  never  delivered  the  bill  {Baxendale,  1878,  3  Q.  B.  D.  525).— [See  Byles 
on  Bills,  15th  ed.,  p.  92  ;  Thorburn,  Bills  of  Exchange  Act,  p.  53  ;  Chalmers, 
Bills  of  Exchange  Act,  4th  ed.,  p.  49.] 


Blank  Bonds. — A  bond  which  is  blank  in  the  substantive  part 
of  the  deed, — for  instance,  in  the  sum  due  under  it, — is  ineffectual  at  com- 
mon law,  and  the  omission  cannot  be  supplied  by  parole  evidence  (Dickson, 
Ecidcncc,  ss.  658,  1076).  But  in  the  seventeenth  century  bonds  were  com- 
monly granted  blank  in  the  name  of  the  granter,  and  were  held  to  be  valid. 
To  prevent  this  practice  the  Act  1696,  c.  25,  "anent  blank  l^onds  and 
trusts,"  was  passed.  On  the  preamble  that  such  deeds  are  occasions  of 
fraud,  the  Act  provides  that  "  no  bonds,  assignations,  dispositions,  or  other 
deeds  be  subscribed  blank  in  the  name  of  the  person  or  persons  in  whose 
favour  they  are  conceived,  and  that  the  foresaid  person  or  persons  be  either 
insert  before  or  at  the  subscribing,  or  at  least  in  presence  of  the  stime 
witnesses  who  are  witnesses  to  the  subscribinii  before  the  deliverv,  certifv- 
ing  that  all  writs  otherwise  subscribed  and  delivered  blank  as  said  is,  shall 
be  declared  null."  The  "  endorsations  of  bills  of  exchange,  and  the  notes  of 
any  tradmg  company,"  are  excepted. 
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Deeds  struck  at  hy  Act  1G95. — The  operation  of  this  Act  is  not  limited 
to  bonds,  but  extends  to  other  deeds.  Thus  an  entail  {Kennedy,  1722,  Mor. 
1681  ;  Ahernethic,  1835,  13  Sh.  263),  and  a  trust-deed  {Pentland,  1829,  7 
Sh.  640),  have  been  held  to  be  struck  at.  In  such  cases,  however,  if 
the  blank  is  merely  in  the  clause  declaring  the  name  of  the  substitute,  the 
effect  is  that  the  substitution  is  void,  but  the  deed  is  not  invalid  in  other 
respects  {Ahcrnefliie,  eit.).  An  ordinary  bond  issued  blank  in  the  name  of 
the  granter  would  certaily  be  invalid,  unless  its  issue  was  sanctioned  by 
Statute.  The  Act  does  not  apply  to  bills  (Bell,  Com.  (M'L.  ed.),  i.  416  ; 
Fair,  1801,  Mor.  1677  ;  see  Blank  Bills),  nor  to  cheques  (M'Gilchrist,  1794, 
Mor.  877),  nor  to  promissory-notes,  nor  to  bills  of  lading  (Bell,  Frin.,  s.  417  ; 
18  &  19  Viet.  c.  111).  But  an  obligation  conceived  as  a  mere  promise  to 
pay,  not  addressed  either  to  a  named  person  or  to  bearer,  is  not  a  promis- 
sory-note, and  is  void  under  the  Statute  {Macdonald  {Duncan's  Tr.),  1872, 
10  M.  984).  It  is  not  settled  whether  the  Act  applies  to  obligations  under- 
taken by  merchants  or  manufacturers  in  the  form  of  delivery  orders  or 
warrants.  In  Bovill  (1854,  16  D.  619,  atld.  1856, 3  Macq.  1),  an  iron  warrant 
expressed  as  an  obligation  to  deliver  to  the  person  presenting  it,  was  held 
good,  and  the  decision  was  repeated,  with  express  reference  to  the  Act  1696, 
in  Dimmailc  (1856,  18  D.  428).  But,  on  the  former  case  being  subse- 
quently appealed  to  the  House  of  Lords,  L.  C.  Cottenham,  who  was  the 
only  law  lord  present,  expressed  the  opinion  that  documents  of  this  kind, 
expressed  as  a  floating  obligation  in  favour  of  any  person  into  whose  hands 
they  might  happen  to  come,  were  void  both  at  common  law  and  under 
the  Statute,  unless  supported  by  a  custom  of  trade.  Since  that  decision  it 
has  been  usual  to  issue  iron  warrants  and  similar  documents  in  the  form  of 
an  obligation  to  deliver  to  a  person  named  or  his  assignee,  and  the  question 
as  to  the  effect  of  the  Act  1696  has  not  been  again  raised  {Merchant  Banh- 
imj  Co.,  1877,  5  Ch.  D.  205 ;  Connal  &  Co.,  1868,  6  M.  1095).  It  is 
possible  that  if  the  question  were  again  raised  with  regard  to  instruments  in 
blank,  it  might  be  held  that  a  custom  of  trade  had  arisen  to  treat  such 
orders,  however  expressed,  as  valid  transfers. 

Deeds  to  Bearer. — The  ordinary  meaning  of  the  words  "  blank  in  the 
name  of  the  person  in  whose  favour  they  are  conceived,"  is  that  the  deed 
in  question  should  have  a  space  left  vacant  for  the  name  of  the  grantee. 
But  it  would  appear,  though  it  is  perhaps  not  settled  beyond  question, 
and  although  an  opinion  to  the  contrary  was  given  by  Lords  Cowan, 
Mackenzie,  and  Handyside,  in  the  case  of  Dimmack  (1856,  18  D.  428, 
p.  442),  that  it  is  applicable  also  to  bonds  or  obligations  conceived  in 
favour  of  the  bearer,  or  the  holder,  or  not  expressed  in  favour  of  any 
party  at  all  (Ersk.  iii.  2.  6  ;  opinion  of  L.  C.  Cottenham  in  Bovill,  3 
Macq.  1 ;  Walkr/u/shaw's  Exors.,  1730,  Mor.  1684  ;  Macdonald  {Duncan's 
Tr.),  1872,  10  M.  984).  It  is  therefore  probable  that  a  bond  payable  to 
bearer,  if  issued  by  a  party  or  company  domiciled  in  Scotland,  would  be 
invalid,  unless  it  rested  upon  the  express  authority  of  some  particular 
Statute.  The  principle  would  appear  to  be  that  the  identity  of  the  granter 
must  be  ascertainaljle  from  the  deed,  and  therefore  that  a  bond  in  favour 
of  the  bearer  is  really  blank  (Ersk.  iii.  2.  6).  But  the  Act  does  not  apply  to 
cases  where  the  granter,  though  not  mentioned  by  name,  is  described  suffi- 
ciently for  identification.  Thus  a  cautionary  obligation  for  a  composition 
in  favour  of  the  "  creditors  of  H.,"  was  held  to  be  good  {Cla2Jperton,  Baton, 
&  Co.,  1881,  8  E.  1004). 

When  Blanks  may  he  filled  up. — In  the  case  of  deeds  or  bonds  containing 
actual  blanks,  the  requirements  of  the  Statute  are,  that  they  should  be 
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filled  up  either  (1)  before  or  at  the  subscribing,  or  (2)  before  delivery,  in 
the  presence  of  the  same  witnesses  who  witnessed  the  subscription.  Thus, 
when  a  deed  was  sent  home  from  India  subscribed,  but  with  blanks  which 
were  to  be  filled  up  according  to  a  8e}»arate  letter  of  instructions,  it  was 
held  that  this  deed  was  struck  at  by  the  Act  (rcntland,  1829,  7  Sh.  G40  ; 
cf.  Ahcrnethw,  1835,  13  Sh.  2G3).  When  the  validity  of  a  deed  is  in  ques- 
tion, after  its  delivery,  and  it  appears  from  ocular  inspection  that  the 
name  of  the  granter  has  been  tilled  in  after  the  deed  was  written,  it  would 
appear  that  the  general  rule  is,  that  the  deed  must  be  presumed  to  have 
been  completed  at  the  date  which  it  bears,  and  that  it  is  therefore  effectual 
{Ruddiman,  174G,  Mor.  11562  ;  Ersk.  iii.  2.  6),  though  this  presumption  might 
be  displaced  by  the  fact  that  the  name  of  the  granter  was  in  a  difierent 
handwriting  from  the  rest  of  the  deed  (Dickson,  Evidence,  s.  609). 

Notes  ()/  TreuliiKj  Companies  exempted. — It  has  never  been  decided  what 
e.Kact  interpretation  is  to  be  given  to  the  pliiase  "  notes  of  trading  com- 
panies," which  are  excepted  from  the  provisions  of  the  Act.  It  probably 
originally  referred  to  documents  of  the  nature  of  bank  notes,  and  was  held 
to  include  checpies  {M' Gilchrist,  1794,  Mor.  877).  It  might  now  be  held  to 
exempt  bonds  in  favour  of  the  bearer,  if  issued  by  a  trading  company,  from 
the  operation  of  the  Act.  The  question.  What  is  a  trading  company  ?  has 
been  considered  in  England,  in  reference  to  the  capacity  of  the  company  to 
become  a  party  to  a  bill  of  exchange,  and  it  has  been  held  that  the  term 
cannot  be  applied  to  a  railway,  mining,  cemetery,  gas,  salvage,  or  waterworks 
company  (Bateman,  1866,  L.  R  1  C.  P.  499;  other  authorities  at  p.  505). 
[Stair,  i.  4.  17,  iii.  1.  5  ;  Ersk.  iii.  2.  6 ;  Bell,  Com.  ii.  15;  Bell,  Frin.  s.  1459  ; 
Bell,  Convey,  i.  239;  Menzies,  Convey.  133;  ^y\Q\:'?,or\,  Evidence  (Grierson's 
ed.),  ss.  650-659.]    See  Blank  Bill;  Blank  Transfer. 


Blank  Days. — The  sederunt  days  during  session,  both  for  the 
Divisions  and  for  the  Lords  Ordinary,  are  Tuesday  to  Saturday  inclusive. 
Until  1868,  however,  there  existed  a  custom  whereby  each  Lord  Ordinary 
was  entitled  to  refuse  to  sit  on  one  of  the  sederunt  days ;  these  days  were 
called  blank  days.  By  the  Court  of  Session  Act,  1868,  31  &  32  Vict.  c. 
100,  s.  6,  blank  days  were  abolished,  and  in  place  thereof  it  was  enacted 
that  on  one  sederunt  day  in  each  week  the  Lords  Ordinary,  in  rotation, 
should  not  call  their  debate  or  motion  rolls,  but  should  sit  for  the  purpose 
of  taking  proofs  or  presiding  at  jury  trials  in  causes  depending  before  them 
respectively.     The  days  thus  set  apart  are  still  called  blank  days. 


Blank  Deeds. — Deeds  containing  blanks  in  suhstantialihis,  e.g.  in 
the  name  of  tlie  property  disponed,  or  in  the  name  of  the  disponee,  where 
there  is  no  substitution,  are  ineffectual  at  common  law  {Ahcrncthie,  1835, 
13  S.  263;  cf.  I'cnihmd,  1829,  7  S.  640;  Buchoncm,  1828,  6  S.  986; 
Duncan's  Trs.,  1872, 10  M.  984 ;  Rohcrtson,  1844,7  D.  236,  per  L.  FuUerton). 
What  points  are  de  sid)staniialibus  must  depend  upon  the  nature  of  the 
writ  (Stair,  iv.  42.  19).  But  an  ambiguity,  occasioned  by  blanks,  may  be 
overcome,  if,  by  the  terms  of  the  deed  (see  Renthind,  vt  supra  ;  Kennedy, 
1722,  Mor.  1681),  a  discretion  is  vested  in  someone  to  fill  up  the  blanks 
{Murray,  1749,  Mor.  4075 ;  Snodgrass,  1806,  :M.  App.  "  Service  of  Heirs," 
No.  1 ;  En-en,  1830, 4  W.  &  S.  346,  commented  upon  per  L.  Ch.  Chelmsford  in 
Mags,  of  Dundee,  1858,  3  ^lacq.  134;  cf.  also  Stexrart,  26  Nov.  1813,  F.  C).  The 
fact  that  a  deed  contains  blanks,  or  that  blanks  therein  have  been  ii-regularly 
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filled  up,  does  not  necessarily  invalidate  the  whole  deed  {Abernethic,  ut 
supra),  if  a  clause  be  blank  at  the  time  of  signature,  the  onus  rests  on 
the  person  relying  upon  that  clause  filled  up  after  signature,  to  show  that 
it  was  filled  up  with  the  knowledge  and  consent  of  the  granter  {Buchan, 
1857,  19  D.  551 ;  cf.  Wylic  cIj  Lochhcad,  1889,  16  R  907). 

Spoken  declarations,  papers  of  instructions,  and  drafts  or  copies  of  the 
deed  in  question  are  inadmissible  for  the  purpose  of  filhng  up  a  blank 
(Blair,  1849,  12  D.  97,  which  upon  this  point  may  be  regarded  as  dis- 
crediting roilock,  1777,  Mor.  8098  ;  see  M'Laren,  irUls,  i.  396). 

At  one  time  bonds  were  frequently  executed  blank  in  the  name  of  the 
creditor,  and  passed  from  hand  to  hand  like  notes  payable  to  the  bearer 
(Stair,  iii.  1.  5;  Ersk.  iii.  2.  6).     Such  bonds  were  prohibited  by  the  Act 
1696, 'c.  25,  which  provided  that  "no  bonds,  assignations,  dispositions,  or 
other  deeds 'be  subscribed  blank  in  the  person  or  persons' name  in  whose 
favours  they  are  conceived,  and  that  the  foresaid   person  or   persons  be 
either  insert  before  or  at  the  subscribing,  or  at  least  in  presence  of  the  same 
witnesses  who  are  witnesses  to  the  subscribing  before  the  delivery,  certify- 
ino-  that  all  writs  otherwise  subscribed  and  delivered  blank  as  said  is,  shall 
be°declared  null."     The  Act  applies  to  trust  deeds  blank  in  the  names  of  all 
the  trustees  {Pcntkmd,  1829,  7  S.  640;  see  Rohertson,  ut  suj^ra);  and  to 
deeds   of   entail   executed   before  the  names  are  filled  in  (Abernethie,  ut 
supra).     But  the  fact  that  such  a  deed  was  blank  in  the  name  of  the  last 
substitute  was  held  not  to  affect  the  prior  heirs  whose  names  were  inserted 
before  subscription  (ib.).     Where  there  is  a  description  of  the  grantees  in 
which  constat  ch  pcrsonis,  the  Statute's  requirement  is  satisfied  (Clapperton, 
Baton,  &  Co.,  1881,  8  R.  1004).     The  Act  strikes  at  a  deed  filled  up  accord- 
ing to  the  granter's  directions  contained  in  a  writing,  not  the  deed  itself, 
and  outwith  the  presence  of  the  witnesses  to  the  deed  (Pcntland,  ut  S2ipra ; 
Kennedy,  1722,  M.  1681).     If  it  be  clear   that   the   grantee's  name  was 
originally  blank,  the  onus  of  proving  that  the  deed  was  duly  completed  will 
rest  on  the  person  founding  on  it  (Donaldson,  1749,  Mor.  9080.    The  writings, 
under  consideration  in  Sinclair,  1746,  Mor.  11559,  and  Ruddiman,  1746, 
Mor.  11562,  referred  to  by  Erskine,iii.  2.  6,  were  dated  before  the  Act  1696, 
c.  25).     But  where  the  testing  clause  states  that  the  blank  was  filled  up  in 
terms  of  the  Statute,  the  onus  of  controverting  that  statement  will  rest^on 
the  challenger  of  the  deed  (Dickson,  Evidence,  s.  659  ;  cf.  Smiths,  1877,  5 
R.  97 :  1878  5  R.  (H.  L.)  151 ;  appr.  in  Assets  Co.,  1896,  23  S.  L.  R.  539). 

The  Statute  expressly  declares  that  it  "  shall  not  extend  to  the  endorsa- 
tion  of  bills  of  exchange  or  the  notes  of  any  trading  company"  (see 
Duncans  Trs.,  ut  siqrra).  Bills,  notes,  and  documents,  which  by_  general 
mercantile  usage  are  drawn  blank  or  to  bearer,  and  pass  without  assignation, 
are  also  exempt  (Dixon,  1856,  3  Macq.  1 ;  see  also  Commercial  Bank,  1859, 
21  D.  864;  Connell  &  Co.,  1868,  6  M.  1095  ;  Hamilton,  1873,  1  R.  72). 

[See  Stair,  i.  4.  17,  iii.  1.  5 ;  Ersk.  iii.  2.  6 ;  Menzies  Conveyancing,  132 ; 
Bell,  Conveyancing,  i.  239 ;  M'Laren,  Wills,  i.  282  ;  Dickson,  Evidence,  s. 
650  et  seq.,  1076 ;  Taylor,  Evidence,  ss.  164,  1156,  1835-7.]  See  Bills  of 
Exchange  ;  Bills  of  Lading  ;  Executions  ;  Testing  Clause. 

Blank  Transfers. — The  phrase  denotes  a  transfer  of  shares  in 
a  company,  executed  by  the  transferor,  but  blank  in  the  name  of  the 
transferee,  and  usually  blank  also  as  to  the  date  and  the  sum  paid  as 
consideration  for  the  transfer.  Such  transfers  are  in  use  (1)  as  a  means  of 
transferring  the  property  in  shares,  particularly  in  those  cases  where  the 
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company  liiis  issued  share  certificates  with  transfers  printed  on  the  back ; 
(2)  as  a  means  of  constituting  a  security  over  shares,  by  depositing  with 
the  security-holder  the  share  certificates  together  with  transfers  made  out 
in  blank.  There  has  as  yet  been  no  decision  in  Scotland  as  to  the  adequacy 
of  a  blank  transfer  as  a  means  of  conveying  the  right  to  a  share  in  a 
company,  but  their  efl'ect  has  been  considered  in  several  cases  in  Enghind. 

Ejfect  of  Blank  Transfer  whcyi  Shares  traufferaUc  only  hy  Deed. — The 
question  as  to  the  eflect  of  a  blank  transfer  in  England  seems  to  depend 
materially  upon  whether  the  regulations  of  the  company  re([uire  that  the 
transfer  of  shares  should  be  by  deed  (a  provision  contained  in  the  Com- 
panies Clauses  Acts),  or  whether  "  an  instrument  in  writing  "  is  sufficient. 
(See  Comjmnics  Act,  \^(V2,  Sched.  i.  Table  A.  Act  8  ;  Buckley,  Companies  Acts, 
Gth  ed.  p.  453).  In  the  former  case  it  is  held  that  a  blank  transfer  is  not 
the  deed  of  the  party  who  has  executed  it  in  blank,  and  that  it  gives  the 
party  to  whom  it  is  given  no  authority  to  fill  up  the  blanks  and  send  it  to 
the  company  for  registration  {Taijlcr,  1859,  4  De  G.  &  J.  557;  SocuHd 
Genera/e  de  Paris,  1885,  11  App.  Ca.  20;  Futve/l  [180.3],  1  Ch.  610  &  2  Ch. 
555  ;  Buckley,  Gomjmnics  Act,{j\j\\  ed.  p.  453).  Thus  where  a  bank  made  an 
advance  upon  shares  which  stood  c.r  facie  in  the  name  of  a  party  of  whom 
the  borrower  was  the  executor,  and  afterwards  filled  up  the  transfers  in 
their  own  name,  and  were  registered  as  the  owners  of  the  shares,  it  was 
held  that,  as  the  transfer  required  to  be  by  deed,  the  bank  had  not  obtained 
the  legal  title,  but  only  an  equitable  interest  in  the  shares,  and  therefore 
took  them  subject  to  all  equities  which  were  binding  on  the  transferor. 
It  appeared  that  the  transferor  really  held  these  shares  in  trust  for  a  third 
party,  and  it  was  held  that  that  third  party  had  a  right  to  recover  them 
from  the  bank  {J\>i'rl/,  clt. ;  Ruuts,  1888,  ;*.8  Ch.  D.  485).  But  the  transferor 
in  blank  has  a  right  in  equity  to  demand  a  leual  transfer,  and  thereby  to 
obtain  a  right  to  become  the  registered  owner  of  the  shares  {Powell  [1893], 
2  Ch.  555). 

Effect  when  Deed  not  required. — When  there  is  no  provision  that  the 
transfer  of  shares  should  be  by  deed,  the  holder  of  a  transfer  in  blank  has 
obtained  a  much  stronger  position.  He  has  not  obtained  the  legal  title  to 
the  shares,  but  he  has  an  authority  from  the  transferor  to  fill  in  his  own 
name  as  transferee,  and  the  right  to  complete  his  title  by  having  his  name 
placed  on  the  register  (Colonial  Bank,  1887,  36  Ch.  D.  36 ;  Bentinck 
[1893],  2  Ch.  120).  The  position  of  a  party  who  has  obtained  a  blank 
transfer  with  the  share  certificates,  in  cases  where  a  transfer  by  deed  is  not 
required,  is  described  as  follows  by  an  American  judge  : — "  By  omitting  to 
register  his  transfer,  the  holder  of  the  certificate  and  power  fails  to  obtain 
the  right  to  vote,  and  may  lose  his  stock  by  a  fraudulent  transfer  on  the 
books  of  the  company  by  the  registered  holder  to  a  hona  fide  purchaser. 
l^)Ut,  in  this  respect,  he  is  in  a  condition  analogous  to  that  of  the  holder  of 
an  unrecorded  deed  of  land,  and  possesses  a  no  less  perfect  title  as  against 
the  assignor  and  others.  And  he  would  have  an  action  against  the 
corporation  for  allowing  such  a  transfer  in  violation  of  his  rights.  He 
also  takes  the  risks  of  the  collection  of  dividends  by  his  assignor,  or  of  any 
lien  the  company  may  have  on  the  shares.  But  in  all  other  respects  his 
title  is  complete  "  (Kapallo  (J.),  in  M'Keil,  1871,  7  Amer.  Eep.  341). 

Blank  Transfers  a  good  Security  in  England. — When  blank  transfers  and 
certificates  are  deposited  in  security,  the  depositary  obtains  in  England  a 
security  which  will  be  good  in  the  bankruptcy  of  the  transferor,  whether 
his  title  at  the  date  of  the  bankruptcy  be  legal  or  merely  equitable 
{Colonial  Bank,  1886,  11  App.  Ca.  426). 
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Question  as  to  effect  of  Ad  1696,  c.  25.— The  effect  of  a  blank  transfer  in 
Scotland  is  not  complicated  by  any  distinction  between  shares  re(iuiring  to 
be  transferred  bv  deed'and  shares  transferable  by  an  instrument  in  writing. 
But  it  is  very  possible  that  a  blank  transfer  might  be  held  to  be  null  as  an 
obligation  under  the  Act  1696  c.  25  "  anent  blank  bonds  and  trusts."  This 
Act'^strikes  at  instruments  delivered  blank  in  the  name  of  the  granter,  and 
its  operation  is  not  confined  to  bonds,  but  extends  to  other  deeds. 
(Pentland,  1829,  7  S.  640).  There  is,  indeed,  a  somewhat  vague  exception 
to  the  Act,  by  which  it  is  probable  that  documents  m  re  mercatoria  are 
exempted  from  its  provisions,  but  it  does  not  appear  likely  that  a  transfer 
of  a  share,  an  instrument  which  requires  to  be  authenticated  by  witnesses, 
would  be  held  to  fall  within  that  class.  In  one  case  the  objection  was 
taken  that  the  share  transfers  (which  were  afterwards  registered)  had  been 
delivered  in  blank,  but  it  was  held  upon  the  evidence  that  the  plea  was  not 
supported  by  the  facts,  and  no  decision  was  pronounced  upon  it  {Shav), 
1890,  17  K.  -466).  Even  if  a  transfer  was  held  to  be  void  under  the  Act, 
because  executed  in  blank,  the  holder  has  no  doubt  a  right  to  demand  a 
transfer  fully  made  out.  But  it  is  doubtfid  whether  this  demand  could  be 
enforced  after  the  bankruptcy  of  the  transferor. 

Blank  Transfer  as  a  Security  in  Scotland. — Assuming  that  blank  transfers 
were  held  not  to  be  struck  at  'by  the  Act  1696,  c.  25,  it  is  still  a  question 
what  ricrht  they  confer  upon  the  person  to  whom  they  are  given,  either 
with  the  intent  of  transferring  the  shares,  or  of  creating  a  security  over 
them.  There  is  little  doubt  that  they  import  an  authority  from  the 
transferor  to  the  transferee  to  fill  up  the  blanks  and  have  his  name  placed 
upon  the  register,  and  that  in  a  question  with  the  transferor  himself  the 
transferee  has  a  good  title  to  the  shares.  It  is,  however,  of  more  importance, 
particularly  in  the  case  of  a  transfer  in  security,  to  consider  whether  he  has 
a  right,  or  a  means  of  obtaining  a  right,  which  will  be  good  in  a  question 
with  the  trustee  in  the  bankruptcy  of  the  transferor.  The  answer  to  the 
question  depends  on  the  means  by  which  the  incorporeal  right,  represented 
by  a  share  in  a  company,  may  be  transmitted  in  Scotland. 

Legal  Requirements  of  a  Transfer  of  Sliares.—T\\&  law  on  this  point  may 
be  given  in  the  words  of  Lord  Neaves — "  Mere  assignation  is  not  the  proper 
mode  of  completing  a  right  of  this  kind.  Assignation  is  the  transmission 
of  a  jus  crediti.  In  its  original  conception  it  was  a  mandate  from  the 
cedent  to  the  assignee,  to  recover  a  debt  due  to  him.  The  purpose  of 
intimation  is  twofold,  to  prevent  the  debtor  from  paying  to  the  original 
creditor,  and  to  show  that  the  assignee  is  henceforth  to  be  held  as  the 
proper  and  sole  creditor.  These  principles  are  not  applicable  to  the  transfer 
of  a  bilateral  right  like  partnership,  a  position  involving  both  active  and 
passive  consequences,  both  rights  and  liabilities.  There  must  be  some 
proceeding  necessary  to  complete  the  transfer,  amounting  to  a  claim  on  the 
part  of  the  transferee  to  exercise  the  rights  of  a  partner,  and  an  agreement 
on  his  part  to  assume  the  liabilities  of  a  partner."  "  The  transmission  of 
shares  in  a  company  is  a  thing  sui  generis,  to  be  governed,  not  by  the  rules 
which  regulate  the  transmission  of  a  unilateral  debt,  but  by  the  necessity 
of  the  transferee  asserting  the  position  of  a  partner"  (Lord  Neaves,  in 
Morriso7i,  1876.  3  E.  406,  at  p.  409). 

Security  by  Assignation  not  sufficient. — From  the  above  opinion  it  is  clear 
that  a  mere  assignation  of  the  shares,  even  although  intimated  to  the 
company,  will  not  transfer  to  the  assignee  the  right  of  the  cedent,  nor  give 
him  any  claim  over  the  shares  preferable  to  that  of  the  trustee  in  the 
bankruptcy  of  the  cedent.     Thus  transfers  were  made  out  and  given  to  ^., 
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who,  however,  did  not  send  them  in  to  be  registered  until  after  the  trans- 
feror's seijuestration.  Tiie  trustee  in  the  sei^uestration  brought  a  reduction 
of  his  right,  on  the  ground  that  he  liad  held,  by  virtue  of  the  act  and 
warrant  of  confirniation  in  his  favour,  an  intimated  assignation  to  the 
shares  as  at  the  date  of  the  se(juestration  (15ankruptcy  Act,  1H5G,  19  &  20 
Vict.  c.  74,  s.  102),  and  was  therefore  preferable  to  the  unintiniated  right 
then  held  by  A.  It  was  decided  that  priority  of  intimation  was  not  the 
criterion  of  preference,  and  that  A.,  whu  iiad  become  a  partner  in  the 
ctmpuiy  before  the  trustee  had  done  so,  was  preferable  {Morrison,  1870, 
3  U.  400;  see  Tlwnison,  1842,  5  D.  379). 

Sccuriti/  hi/  Actual  lirfji-itrafiu/i. — It  is  clear  that  the  most  regular  method 
of  completing  a  security  over  shares  in  a  company  would  be  for  the  security- 
holder to  be  registered  as  a  shareholder,  and  to  grant  a  back-letter  setting 
forth  the  terms  upon  which  he  is  bomid  to  said  transfer.  Such  a  method 
was  adopted  by  a  bank  in  a  recent  English  aniiii  (JJeiUiyick  [1893],  2  Ch.  120). 
But  it  is  open  to  practical  objections,  on  the  score  of  the  expense  of  the 
transfers,  of  the  liability  which  the  security-holder  may  incur  by  becoming 
a  shareholder,  and  of  the  notoriety  which  the  transfer  may  give  to  the 
transaction.  It  is  especially  inapplicable  to  the  case  when  the  transferor  is 
a  director,  and  holds  his  shares  as  his  (jualitication,  or  when  he  is  an  officer 
of  the  company,  on  the  condition  that  lie  should  hold  a  certain  number  of 
shares.  Methods  have  therefore  been  devised  whereby  the  security-holder 
may  obtain  a  right  higher  than  that  of  an  assignee,  without  actually 
becoming  a  shareholder  in  the  company. 

Bi/  Deposit  of  Certificates. — Tiie  mere  deposit  of  the  certificates,  un- 
accompanied by  any  transfer,  is  to  a  certain  extent  a  security,  inasmuch 
as  it  puts  a  serious  practical  difficulty  in  the  way  of  the  shareholder  trans- 
ferring the  shares  to  a  thirtl  party.  .Vnd  in  England  it  may  give  the  creditor 
the  right  of  an  equitable  mortgagee  of  the  shares  {Societe  Generale  de  Paris, 
1885,  11  App.  Ca.  20;  Colonial  Bank  v.  Whinncij,  1880,  11  App.  Ca.  420; 
Buckley,  Companies  Acts,  Gth  ed.,  p.  454). 

But  equitable  mortgage  by  deposit  of  title-deeds  is  not  a  form  of 
security  known  in  Scotland  {Christie,  1802,  24  D.  1182;  Eolertson,  1891, 
18  R  1225).  And  in  one  case  it  was  assumed  that  the  mere  deposit  of 
certificates,  in  security  for  an  advance,  gave  the  depositary  no  security,  and 
held  that  a  transfer  executed  afterwards  in  his  favour,  but  within  sixty 
days  of  the  bankruptcy  of  the  debtor,  was  reducible  under  the  Act  1090, 
c.  25  {Gourlay,  1887,  14  R  403). 

Bu  Transfers  ftilly  made  out. — The  deposit  of  certificates,  together  with 
transfers  fully  made  out,  does  not  indeed  complete  a  security  over  the 
shares,  because  it  does  not  make  the  depositary  a  partner  in  the  company, 
but  it  gives  him  a  right  to  become  a  shareholder  by  sending  the  certificates 
and  transfers  to  the  otHce  of  the  company  for  registration.  And  it  has 
been  held  in  the  Outer  House,  and  acquiesced  in,  that  the  security-holder 
had  the  riglit  to  complete  his  security  by  obtaining  registration  even 
within  sixty  days  of  the  bankruptcy  of  the  transferor,  and  that  his  right, 
when  so  completed,  was  not  reducible  under  the  Act  1090,  c.  25  {Guild, 
Kettles  Tr.,  1884,  22  S.  L.  il  520).  He  is  probably  also  entitled  to 
complete  his  right  even  after  the  sequestration  of  the  transferor,  and  will 
be  preferable  if  he  applies  for  registration  before  a  similar  application  is 
made  by  the  trustee  {.Uorrison,  1870,  3  E.  400). 

Effect  of  Security  by  Blank  Transfer  on  Bankruptcy  of  Transferor. — 
The  chief  reason  for  creating  a  security  by  blank  instead  of  completed 
transfers  is,  that  the  security-holder  thereby  obtains  a  right  which  he,  in  his 
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turn,  can  make  use  of  as  a  security,  because  transfers  in  blank  usually  pass 
from  hand  to  hand  by  mere  delivery.  It  has  yet  to  be  decided  whether  the 
authority  to  complete  a  security  which  is  conferred  by  the  delivery  of  a 
blank  transfer  (assuming  that  such  instruments  are  not  struck  at  by  the 
Act  1G96,  c.  25),  will  entitle  the  holder  of  it  to  till  up  the  blanks  and  go  upon 
the  register,  even  after  the  bankruptcy  of  the  transferor.  The  general  rule 
would  appear  to  be,  that  an  inchoate  right  may  be  completed  after  the  bank- 
ruptcv  of  the  granter,  provitled  that  its  completion  depends  upon  some  act 
which  the  grantee  may  do  without  the  concurrence  or  assistance  of  the 
granter  {Guihl,  Kdtlcs  Tr.,  1.S84,  22  S.  L.  E.  520;  Scottish  Provident 
Institution,  1888,  16  E.  112),  and,  therefore,  if  the  blank  transfer  confers  a 
right  to  go  upon  the  register,  and  not  merely  a  right  to  demand  a  valid 
transfer,  it  would  seem  likely  that  the  holder  can  complete  his  right  by 
being  registered  as  a  shareholder  even  after  the  bankruptcy  of  the 
transferor. 

Blank  Transfers  in  Bands  of  Third  Parties — Quasi-Ncrjotiability. — When 
a  transfer  is  executed  in  blank,  and  handed  over  with  the  share  certificates, 
it  passes  from  one  party  to  another  by  mere  delivery.     Questions  in  con- 
sequence have  arisen  as  to  the  rights  acquired  by  a  party  who  has  taken 
such  documents  in  good  faith  and  for  value,  without  any  notice  that  his 
author  had  no  right  to  transfer  them.     What  right  can  such  a  party  assert 
over  the  shares  in  a  question  with  the  registered  shareholder,  who  issued 
the  transfers  in  blank  ?     It  is  not,  perhaps,  possible  to  answer  the  question 
definitely.    It  is  decided  in  England  that  certificates  with  transfers  endorsed 
on  the   back   are   not,   even    if    these   transfers   are   executed   in  blank, 
negotiable   instruments  {Colonial   Bank,  1890,  15   App.  Ca.  2G7  ;   France, 
1884,  2G  Ch.  D.  257).     Therefore,  if  they  are  transferred  by  a  person  who 
has  no  title  at  all,  such  as  a  thief  or  finder,  the  party  taking  them,  though 
himself  in  good  faith,  would  acquire  no  right  to  the  shares.     And  when  A. 
deposited  share  certificates  with  blank  transfers  with  i/.,and  B.  pledged  them 
with  C.  for  his  own  debt,  it  was  held  that  C.  had  no  higher  title  than  his 
author  had,  and  could  not  assert  against  A.  any  right  to  retain  the  shares 
which  would  not  have  been  good  in  a  question  between  A .  and  B.     This  was 
held  on  the  ground  that  when  a  person  takes  an  instrument  containing 
blanks,  he  is  put  on  his  inquiry  as  to  what  the  actual  right  of  the  party 
from  whom  he  takes  it  is  {France,  1884,  26  Ch.  D.  257).      But  where  the 
transfers  and  certificates  are  issued  in  a  state  in  which  they  are  "  in  order," 
that  is,  in  a  state  in  which  they  would  be  accepted  by  mercantile  men 
without  further  inquiry,  it  would  seem  now  to  be  held  that  the  owner  of 
the  shares  is  estopped  by  his  conduct  in  so  issuing  them  from  denying,  in  a 
question  with  a  hond  fide  holder  for  value,  that  the  party  to  whom  they  were 
issued  had  a  right  to  transfer  them.     Thus  executors  gave  to  their  stock- 
brokers certificates  with  transfer  executed  in  blank,  in  order  to  have  the 
shares  transferred  to  their  nanu^     The  stockl)roker  fraudulently  pledged 
them  with  a  bank,  while  still  in  blank.     It  was  held  that  certificates  with 
transfers  signed  by  an    executor   of   the  party  whose  name  appeared  as 
owner  of  the  shares  were  not  "  in  order,"  and,  therefore,  that   the  bank 
obtained  no  better  title  than  their  author  had  {Colo7iial  Bank,  1890,  15 
Ap}).  Ca.  267).     But   Lord   Herschell,  dealing  with  the  case  of  transfers 
executed  by  the  registered  owner,  expressed  himself  as  follows  : — "  The  case 
seems  to  me  to  differ  essentially  from   that  of   a  transfer  signed  by  a 
registered  owner.     lie  must  presumaldy  have  signed  it  with  the  intention 
at  some  time  or  other  of  effecting  a  transfer.     No  other  reasonable  construc- 
tion can  be  put  on  his  act.     And  if  he  intrusts  it  on  that  condition  to  a 
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third  party,  I  tliiiik  those  dealing  with  that  third  party  have  a  right  to 
assume  that  he  has  autliority  to  complete  a  transfer  "  (Culonial  Bank,  cited 
supra;  Lord  Hersehcll,  }>.  280).  And  it  has  been  held  in  America  that 
certificates  with  blank  transfers,  when  executed  Ijy  the  registered  share- 
holders, were  neg(jtialjl(;  by  estoppel,  that  is,  that  the  transferor  was  estopped 
from  denying  to  a  holder  for  value  that  tlie  person  to  whom  he  transferred 
them  had  authority  to  dispose  of  them  {M'Neil,  1871,  7  Amer.  Eep.  341). 

Diitjj  of  Company  when  Tranfifcr  sent  for  RefjUtration. — The  duty  of  a 
company  when  a  transfer  is  lodged  with  them  for  registration  is  to  notify  to 
the  registered  shareholder.  Their  further  duty,  if  the  registered  share- 
holder intimates  an  objection,  has  been  described  by  Lord  M'Laren  as 
follows: — "  I  rather  think  that  when  a  company  is  called  upon  to  register  a 
transfer  of  stock,  whicli  i.s  jturely  a  ministerial  proceeding,  and  they  receive 
intimation  from  some  other  person  that  he  has  an  interest  in  it,  their  true 
l)osition  is  to  say,  '  Unless  you  follow  up  your  intimation  by  an  application 
for  interdict,  or  some  other  legal  measure,  we  will  register  the  transfer'" 
{Shaw,  1890,  17  li.  466).— [See  Buckley,  Comjmnics  Ads,  6th  ed.,  p.  453; 
Lindley,  Company  Lavj,  5th  ed.,  p.  471.] 


Blasphemy. — This  offence  consists  in  cursing  at  or  reviling  and 
insulting  divine  beings,  doctrines,  or  ordinances.  It  is  criminal  at  couiukju 
law  and  by  Statute.  By  the  Act  1661,  c.  21,  it  is  provided  "  that  whosoever, 
hereafter,  not  being  distracted  in  his  wits,  shall  rail  upon,  or  curse  God,  or 
any  of  the  persons  of  the  blessed  Trinity,  shall  l)e  ])rocessed  l)efore  the 
Chief  Justice,  and  being  found  guilty,  shall  ])e  ])unishe(l  with  death."  This 
Act  was  repealed  by  53  Geo.  ill.  c.  160,  s.  3,  and  the  crime  of  blasphemy 
fell  to  be  dealt  with  by  the  common  law,  as  before  1661.  In  1825  an  Act 
was  passed  (9  Geo.  iv.  c.  47)  to  restrict  the  common-law  ])ains  of  blasphemy, 
sedition,  and  leasing-making.  This  Statute  enacted  that  the  punishment  of 
these  offences  was  to  be  fine  or  imprisonment,  or  both.  A  second  offence 
might  be  punished  with  banishment  from  the  ignited  Kingdom.  The  part 
of  this  Act  which  imposes  a  penalty  of  banishment  for  a  second  offence  was 
repealed  by  7  Will.  iv.  c.  5.  r)las])liemy  may  be  spoken  or  written. 
Spoken  blasphemy  would  now  be  prosecuted  at  conmion  law  as  a  breach  of 
the  peace.  The  sale  of  blasphemous  writings  is  an  offence  which  may  be 
dealt  with  summarily,  or  on  indictment.  See  Atheism  ;  Profanity  ; 
Sabbath-breaking. 


Blazon. — The  badge  of  a  messenger-at-arms,  by  the  exhibition  of 
which  he  notifies  his  official  character.  (See  Imprisonment,  Civil  ;  Deforce- 
ment.) (Bell,  Com.  ii.  436:  Campbell,  Citation  and  Diligmce,  252,  471.) 
The  blazon  consists  of  small  plate  of  brass  or  silver,  on  which  the  Eoyal 
Arms  are  stamped.  It  is  fixed  to  the  breast  of  the  messenger's  coat. 
(Darling,  Messenger-at-Arms,  p.  13.) 


Bleaching'. — (l)  As  a  Servitude. — Bleaching  is  a  servitude  recog- 
nised by  the  law  of  Scotland,  though  it  is  not  one  of  the  particular 
servitudes  nu'iitioned  in  Boman  law  or  tlie  older  constitutional  writers. 
In  1708  a  majoritv  of  the  Court  of  Session  held  that  no  such  servitude  was 
known  according  to  our  law  {FalUand,  ^lor.  10916).  lUit,  later,  the  Court  of 
Session  held  that  liberty  to  bleach  was  a  servitude  which  could  be  acquired 
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{Jafrcy,  1755,  Mor.  14517;  Sinclair,  1779,  Mor.  14519);  and  tlie  House  of 
Lor  Is  affirmed  the  judgment  in  the  latter  case  (2  Pat.  554).  Tlie  riglit  to 
bleach  may  be  actjuired  by  inliabitants  of  a  burgh  {Home,  1846,  9  D.  286). 
The  servitude  carries  witli  it  tlie  right  of  access  to  the  ground  used,  and  of 
taking  water  for  the  purpose  of  bleaching  {Home,  lit  su2^ra) 

(2)  The  process  of  bleaching  was  introduced  into  Scotland  from  Hol- 
land in  the  early  part  of  tlie  eigliteenth  century,  and  many  bleaching  and 
dyeing  works  were  established  in  various  parts  of  the  country.  In  1845 
the  first  of  a  series  of  Acts  was  passed  regulating  the  employment  of  women 
and  children  in  bleaching  works.  All  these  Acts  were  repealed  by  the 
Factory  and  "Workshops  Act  of  1870,  which  applied  the  Factor}-  Acts  to 
Ijleaching  and  dyeing  works.  The  last-mentioned  Act  is  repealed ;  but 
bleaching  works  are  declared  to  be  non-textile  factories,  and  are  regulated 
by  the  Factory  and  Workshops  Act  of  1878  (41  Vict.  c.  16). 

(3)  Bleacher's  Lien. — A  bleacher  has  a  lien  over  goods  sent  to  him.  Not 
only  has  he  a  lien  over  each  parcel  of  goods  for  work  done  on  that  parcel, 
but  he  has  also  a  further  lien  over  goods  sent  to  him  for  tlie  balance  of  his 
whole  account  for  work  done  for  the  sender  within  the  year  {Andersons 
Trs.,  1871,  11  M.  718). 

[Eankine  on  Zanclowncrshij},  367 ;  Bell,  Com:  ii.  104,  note ;  Bell,  Prin. 
s.  1435 ;  Ersk.  iii.  4.  21 ;  Eedgrave,  Factory  Acts,  6th  ed.] 
See  Servitude;  Lien;  Factory  and  Wokkshops  Acts. 


Blench. — Blench  (or  blanch)  is  that  tenure  by  which  a  vassal  holds 
lands  for  an  elusory  yearly  duty  payable  rather  as  an  acknowledgment 
of,  than  as  a  profit  to,  the  superior.  The  yearly  duty  may  be  either  in 
money,  as  a  penny  Scots,  or  in  some  other  subject,  as  a  pound  of  wax  or 
pepper.  The  reddendo  clause  in  a  blench-charter  may  stipulate  simply 
for  payment  or  fulfilment  of  the  duty,  or  it  may  stipulate  for  payment 
or  fulfilment  of  the  duty  si  petatur  or  si  jjetatur  tantiim.  If  the  reddendo 
clause  stii:)ulates  simply  for  payment  or  fulfilment  of  the  duty,  the  duty, 
if  it  is  a  thing  of  yearly  growth,  cannot  be  exacted  unless  it  is  demanded 
within  a  year  after  it  becomes  payable  by  the  reddendo ;  but  if  it  is  not  a 
thing  of  yearly  growth,  it  can  be  exacted  at  any  time  within  the  years  of 
prescription.  If,  on  the  other  hand,  the  reddendo  stipulates  for  payments 
or  fulfilment  of  the  duty  si  pctatur  or  si  petatur  tantuni,  the  vassal  is  re- 
lieved from  the  annual  duty,  whether  it  is  a  thing  of  yearly  growth  or  not, 
if  it  is  not  demanded  within  the  year.  As  by  sec.  3  of  the  Conveyancing 
Act,  1874  (37  &  38  Vict.  c.  94),  the  word  "  feu"  includes  "  blench,"  and  the 
word  "  feu-duty  "  includes  "  lilench-duty,"  the  annual  duty  in  grants  made 
after  the  commencement  of  the  Act,  of  land  to  be  held  by  the  tenure 
of  blench,  must  l^e  of  fixed  amount  or  quantity ;  but  it  is  competent  to 
stipulate  for  a  permanent  increase  or  reduction  of  the  duty  if  the  amount 
thereof  is  certain,  and  if  the  time  or  times  at  which  such  increase  or  reduc- 
tion is  to  have  eflect  are  also  certain  (s.  23).  The  casualties  incident  to  the 
tenure  of  1)1  end i  are  the  same  as  those  incident  to  the  tenure  of  feu. 

Mr.  Duff  says  that  this  tenure  arose  when  feudal  manners  began  to  give 
place  to  a  certain  degree  of  industry  and  civilisation  (Duff,  49),  and  grants 
to  be  held  by  the  tenure  of  blench  were  often  formerly  granted  because 
the  granter  desired  to  confer  on  the  grantee  a  free  gift  for  distinguished 
services, — oh  prc/xlara  in  rem  2)ul)licctni  rnerita  et  parUmn  hello  gloriam,  or 
because  the  grantee  had  paid  a  capital  sum  to  him  in  lieu  of  future  annual 
prestations.     For  these  reasons,  the  use  of  a  blench-charter  may  still  be 
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resorted  to  ;  but  that  charter  lias  fallen  almost  completely  into  disuse.  Now 
a  feu-charter  sti])ulating  for  an  elusory  feu-duty  is  invariably  used  where 
formerly  a  blench-chartcr  would  have  been  granted  {Juridical  Sfi/lrn,  i.  .'54). 
The  tcnendds  in  a  blencii-charter  formerly  bore  to  be  in  libera  ulb((  Jir ma; 
the  tenendas  in  the  blench-charter  in  its  modern  form  bears  to  be  in  blench- 
farm.  In  a  case  of  doubt  there  was  a  presumption  against  the  tenure  of 
blench.  Even  althou'di  the  reddendo  in  a  charter  l)ears  that  tht;  dutv  under 
it  is  })ayable  si  jietatar  or  si  petatar  tantuin,  the  tenure,  according  to  Stair,  is 
not  to  be  accounted  blench  if  it  is  not  also  expressed  to  be  jiayable  aoinine 
alhcc  firmcc, — in  name  of  blench-farm  (Stair,  ii.  ."!.  :3.")). 


Blind  Persons,  Execution  of  Deeds  by.— A  person 

who  is  blind,  but  is  able  to  sign  his  name,  has  a  choice  of  two  ways  of 
executing  deeds.  He  may  either  sign  the  deed  himself  before  witnesses  or 
execute  it  notarially.  In  the  Court  of  Session  a  deed  subscribed  liy  a  blind 
person  was  retluced  on  the  ground  that  the  subscriber  had  not  had  the  deed 
read  over  to  him  before  he  signed  it  {Earl  of  March,  1735,  5  Bro.  Su]>p. 
840);  and  a  deed  executed  notarially  by  a  blind  ])erson  was  reduced  because 
it  was  not  read  over  before  signature  in  presence  of  the  gianter  and  the 
notaries  {lloss,  1792,  Mor.  16853).  But  the  House  of  Lords  held  that  the 
reading  over  of  the  deed  to  the  granter  prior  to  signature  is  not  a  necessary 
solenniity,  whether  the  deed  is  signed  or  executed  notarially  by  the  granter 
{Earl  of  Fife,  1823,  1  Sh.  App.  498;  Kcr,  1837,  15  S.  983;  Rcid,  1  Bob. 
App.  Ca.  66).  To  reduce  a  deed  signed  by  a  l)lind  person,  it  must  be 
proved  that  he  did  not  know  its  contents  when  he  subscrilietl  it ;  and  the 
fact  that  the  deed  had  not  been  read  over  to  him  may  be  proved,  though  it 
is  not  conclusive  evidence  that  the  granter  did  not  know  the  contents  of 
the  deed.  Professor  Montgomery  Bell  suggests  that  where  a  blind  person 
who  can  write  is  executing  a  deed,  it  should  be  authenticated  by  a  notary 
as  well  as  by  the  granter's  signature.  Where  persons  witness  the  signat\ire 
of  a  blind  man,  they  should  see  him  actually  sign  the  deed,  as  he  cannot 
acknowledge  his  signature  afterwards.  By  sec.  41  of  the  Conveyancing  Act 
of  1874,  the  deed  of  a  i)crson  who  is  unable  to  write  may  be  executed  for 
him  by  one  notary  pidjlic  or  justice  of  the  peace  or  parish  minister  (see 
Schedule  I.).  A  blind  person  cannot  act  as  an  instrumentary  witness  to  a 
deed  {Cunninrjham,  1824,  2  S.  205).  —  [liell.  Lectures,  46;  Menzies, 
Lectures,  109;  Stair,  cccxli. ;  Ersk.  in,  ii.  26;  lY.  ii.  27.]  See  Deeds, 
Execution  of;  Notarial  Execution. 


Blockade. — The  warlike  operation  known  as  blockade  is  the  in- 
vestment by  a  belligerent's  forces  of  a  place  or  territory  in  the  possession 
of  the  enemy  with  a  view  to  the  interception  of  conimiuiication.  A 
blockade  may  be  established  by  sea  or  by  land,  or  by  both  sea  and  lantl :  but 
it  is  only  in  so  far  as  it  is  a  maritime  operation  that  it  l)ecomes  the  subject 
of  special  rules.  These  are  technically  known  as  the  law  of  l»lockade,  ami 
are  generally  classitied  by  scientific  jurists  under  the  heading  of  Inter- 
national Law,  and  are  assigned  s])ecitically  to  that  dejjartment  of  the  law 
of  neutrality  which  defines  the  rights  of  belligerent  States  in  respect  of 
the  commercial  acts  of  neutral  subjects.  Becently,  however,  it  has  been 
argued  that  the  law  of  blockade  is  rather  to  be  regarded  as  ])art  of  the 
municipal  law  of  every  country ;  and  it  may  be  admitted  that  colour  is 
given  to  this  view  by  the  circumstance  that  the  jurists  and  jirize  courts  of 
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diftereut  coimtries  diHer  in  details  in  their  exposition  or  interpretation  of 
its  doctrines.  For  a  discussion  of  this  not  wliolly  academic  question, 
reference  may  be  made  to  Sir  James  F.  Steplicn's  History  of  the  Criminal 
Law,  35;  J.  K.  Steplien's  International  Law;  Lawrence's  Ussays  on 
Modern  International  Law,  33.  In  the  present  article  the  traditional 
view  is  accepted  that  the  law  of  blockade  is  a  branch  of  international  law\ 

A  blockade  may  be  established  either  as  part  of  a  military  operation, 
e.g.  to  ett'ect  the  reduction  of  the  blockaded  place,  when  it  is  known  as  a 
strategic  or  military  blockade ;  or,  independently  of  any  direct  military 
advantage,  to  cut  ott"  commerce,  when  it  is  known  as  a  commercial  blockade. 
The  most  remarkable  instance  of  the  latter  is  the  blockade  by  the  Federal 
States  of  the  Confederate  coasts  in  the  American  Civil  "War. 

By  the  estaljlisliment  of  a  legally  binding  blockade,  whether  military  or 
commercial,  a  belligerent  acquires  the  right  to  prohibit  neutral  merchant 
vessels  access  to  or  egress  from  the  closed  port,  and  to  punish  acts  in  violation 
of  blockade  performed  by  neutral  su])jects  who  have  knowledge  of  it. 

Breach  of  BloclMde. — Three  considerations,  then,  are  of  importance  in 
connection  with  the  question  of  breach  of  blockade. 

1.  "What  constitutes  a  legally  binding  blockade  ? 

2.  How  do  neutral  subjects  become  affected  with  knowledge  of  it  ? 

3.  What  acts  are  violations  of  blockade  ? 

1.  "  Paper  "  blockades  are  no  longer,  if  they  ever  were,  legal,  such,  for 
example,  as  Napoleon  endeavoured  to  set  up  by  the  Decree  of  Berlin,  1806, 
whereby  the  British  Isles  were  "  declared "  to  be  "  en  etat  de  blocus," 
although  not  a  single  French  squadron  was  aide  to  put  to  sea.  The  general 
sense  of  nations  on  this  matter  found  expression  in  the  Declaration  of  Paris, 
1856,  w^hich  sets  forth  (art.  4),  "  Blockades  to  be  binding  must  be  effective." 
In  the  view  taken  by  British  and  American  statesmen,  jurists,  and  prize 
courts,  a  blockade  is  effective  when  the  place  is  invested  with  a  force 
sufficient  to  make  ingress  or  egress  dangerous,  or,  in  other  words,  to 
render  the  capture  of  vessels  attempting  to  pass  most  probalde.  Further, 
according  to  the  view  in  (question,  it  is  not  necessary  that  the  blockading 
ships  should  be  stationary  (jr  in  close  proximity  to  the  port,  if  the  con- 
figuration of  the  coast,  the  set  of  the  currents,  or  the  neutral  character 
of  the  adjacent  shores  render  close  proximity  impossible.  Nor,  further, 
is  the  blockade  vitiated  by  the  circumstance  that  in  favourable  con- 
ditions of  weather  some  neutral  vessels  have  succeeded  in  eluding  the 
Idockading  squadron,  or  that  the  blockading  squadron  has  Ijeen  temporarily 
driven  oft"  by  stress  of  weather,  or  has  been  temporarily  absent  for  the 
purpose  of  pursuing  a  ])rize,  thougli  pursuit  for  a  considerable  distance  and 
length  of  time  will  vitiate  the  blockade. 

On  the  other  hand,  several  Continental  writers — Heffter,  Calvo,  Haute- 
feuille,  Gessner — maintain  that,  to  constitute  an  effective  l)lockade,  the 
immediate  entrance  to  the  port  must  be  guarded  by  stationary  if  not 
anchored  vessels  in  such  numljers  as  to  render  entrance  or  exit  impossible, 
or,  at  anyrate,  to  expose  vessels  attempting  to  pass  to  a  cross-fire.  Some 
of  them  further  hold  tliat  any  temporary  interruption  vitiates  the  blockade. 

It  may  be  asserted  as  beyond  dispute  that  a  Ijlockade  ceases  with  the 
terminati(jn  of  the  war,  or  when  the  blockading  squadron  is  withdrawn  for 
other  than  a  temporary  purpose,  or  is  driven  off  by  the  enemy,  or  when  the 
blockafled  port  is  occuj)ied  ])y  forces  of  the  belligerent  other  than  the 
l)lockading  squadron,  when  it  ceases  to  be  a  hostile  port,  and  that  relaxation 
of  the  blockade  in  favour  of  belligerents  will  vitiate  {The  Franciska,  10  Moo. 
P.  C.  C.  37). 
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2.  A  bl(^cka(Je  not  bciii^'  ;i  necessary  consequence  of  the  state  of  war, 
neutral  subjects  are  entitled  to  receive  due  notice  of  it  bef(jre  they  can  be 
held  to  be  ailected  with  such  knowledge  of  the  blockade  as  will  entail  ])enal 
conseijuences  for  Ijreaches.  It  is  not,  however,  necessary,  according  to  thf 
view  ad(jpted  in  Great  r>ritain,  the  Unitetl  .States  of  America,  Prussia,  and 
Denmark,  that  each  neutral  subject  should  have  received  an  individual 
notification  Ijefore  liability  is  incurred.  Notiticati(jn  may  be  constructive 
as  well  as  actual.  A  distinction  is  drawn  by  these  States  between  blockades 
(h  facto  and  n(jtitied  or  governnu'ntal  blockades,  the  f(jrmer  being  those 
whicli  are  not,  generally  speaking,  instituted  by  direct  authority  of  the 
belligerent  Government,  but  by  competent  ofKcers,  and  which  are  not 
notified  (lij/lomaticaUy  to  foreign  powers;  the  latter  being  blockades  which 
are  instituted  bv  the  belliy;erent  (Jovernment  itself,  and  of  wliicli  notice  is 
given  diplomatically  to  neutral  Governnu'nts.  A\'heu  the  Ijlockade  is  de 
facto,  neutral  merchant  vessels  approaching  the  closed  port  are  entitled  each 
to  a  notice,  which  is  endorsed  on  the  ship's  papers  (Vrouw  Judith,  1  C.  liob. 
151).  Liability  to  capture  is  only  incurred  f(jr  sul)sequent  breaches  of 
blockade.  It  is  otherwise  with  ships  issuing  from  the  port :  they  cannot 
claim  the  privilege  of  a  s])ecial  warning,  if  the  oflicer  instituting  the  blockade 
has  notified  it  to  the  authorities  in  tlie  i)ort,  or  it  has  been  in  existence  for 
any  length  of  time.  Even  in  the  case  of  vessels  approaching,  it  would  seem 
that  when  the  blockade  dc  facto  has  heen  so  long  in  existence  as  to  be 
notorious,  the  necessity  of  a  special  warning  is  superseded,  though  the  onus 
of  proving  knowledge  would  be  with  the  captor  (The  Franciska,  10  ^loo. 
V.  C.  C.  ::!7). 

When  the  blockade  lias  been  notified  diplomatically  to  neutral  Govern- 
ments, no  individual  warning  is  given  to  ingoing  ships  sailing  subsequently 
to  the  tune  at  which  it  may  be  reasonabh'  su})posed  that  such  notification 
has  become  matter  of  public  knowledge,  for  notification  to  a  Government 
includes  all  the  individuals  of  the  nation,  and  "a  neutral  master  can  never 
be  heard  to  aver  against  a  notification  of  blockade  that  he  is  ignorant  of  it," 
unless  his  ignorance  is  the  result  of  misinformation  by  otiicers  of  the 
blockading  belligerent's  fleet  (T/ic  Ncptuniis,  2  C.  liob.  111). 

On  the  other  hand,  France  and  some  other  States  do  not  distinguish 
between  l)lockades  dc  facto  and  notified  blockades  in  the  matter  of  si)ecial 
warning  to  ingoing  vessels.  According  to  French  practice,  a  public  notifica- 
tion does  not  supersede  the  necessity  of  a  private  notice  to  each  neutral 
trader  ap])roaching  the  blockaded  port.  The  notice  is  endorsed  on  the  ship's 
papers,  with  date  and  ])lace,  and  it  is  only  for  subsequent  attenqits  to  enter 
that  the  vessel  is  liable  to  seizure.  It  seems  doubtful  whether  France 
extends  the  privilege  of  special  warnhig  to  outcoming  vessels  (cf.  The  Eliza 
Cornish,  Pistoyc  ct  Duvcrdi),  i.  .'587,  witli  the  Instructions  of  1S70  and 
Negrin,  p.  213). 

3.  It  is  a  violation  of  a  blockade  to  enter  or  to  attempt  to  enter  a 
closed  port  even  in  ballast;  or  to  approach  a  port,  when  the  blockade  is 
notified,  for  the  purpose  of  inquiry ;  but  a  blockade  dc  facto  may  be 
approached  for  that  purpose  {Nai/lor  v.  Tai/lor,  4  Man  &  l\.  531). 
When  the  l)lockade  has  been  di])lomatically  notified,  tlie  mere  act  of  sailing 
for  a  blockatled  })ort  is  sullicient  to  constitute  tiie  offence,  anil  a  breach  is 
committed  the  moment  the  voyage  begins,  and  prior  to  any  attempt  to 
enter  (The  jVeptunus,  1  C.  IJol).  ill).  Where,  however,  doubt  exists  as  to 
the  intention  to  actually  l)reak  l)lockade,  even  though  the  destination  of  tlie 
vessel  is  the  blockatled  port,  in(iuiry  will  be  made  into  all  the  acts  of  the 
vessel ;  and  according  as  tliese  are  favourable  to  innocence  or  the  reveree, 
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she  will  be  acquitted  or  condemned ;  and  vessels  sailing  knowingly  for  a 
blockaded  destination,  but  from  a  port  at  a  great  distance,  are  not  regarded 
as  having  violated  the  blockade  by  tlie  mere  fact  of  sailing ;  for  the  pre- 
sumption is  less  that  the  blockade  will  be  in  continuance  when  they  arrive ; 
and  they  are  held  entitled  to  inquire,  but  not  at  the  blockaded  harbour 
{The  Betsey,  1  liob.  oS4).    Dining  the  American  Civil  AVar,  vessels  captured 
while  vovaging  from  one  neutral  port  to  another  were  in  some  cases  con- 
dennied  \vhere  an  ulterior  ])lockaded  destination  was  suspected,  under  the 
doctrine  of  continuous   vuyages.      But  this  would  seem  to  have  been  an 
unjustifiable    extension    of    that    doctrine    (see    Continuous    Voyages). 
Vessels  driven  into  a  blockaded  i)ort  by  stress  of  weather   or   want   of 
provisions  are  not  regarded  as  guilty  of  Ijreach  of  blockade.      It  is  also 
a  violation  of  blockade   to  go   out  or   to  attempt  to  go  out  of  the  port; 
but  as  a  rule  neutral  vessels  lying  in  the  port  when  it  is  i)laced  under 
blockade  are  allowed  a  certain  period — usually  fifteen  days — within  which 
to    depart   in   ballast,    or   with    a   cargo   bond  fide    bought   and    shii)ped 
before   the   commencement  of  the  blockade.      Bermission  is  also  usually 
granted   to  a  Minister  of  a   neutral  State   resident  in  the  country  of  the 
blockaded   port   to   despatch   from   it   a  ship  conveying  home   distressed 
mariners.     When  a  vessel  has  violated  Ijlockade,  the  offence  is  held   to 
attacli  until  the  end  of  the  voyage,  includhig  the  return  journey,  and  the 
vessel  is  taken  in  delicto  if  she  is  taken  in  any  part  of  the  voyage  (The 
Welwaart  van  Pillmv,  2  C.  Bob.  128).      The  offence,  however,  is  purged 
should  the  blockade  be  raised  during  the  voyage  (The  Lisette,  6  C.  Bob.  395). 
Pcncdty. — As    a  general  rule  both    ship  and   cargo  are  confiscated  for 
breach  of  blockade ;  but  when  the  owners  of  the  cargo  are  not  identical 
with  the  owners  (jf  the  ship,  the  cargo  is  not  confiscated  if  the  blockade 
was  not  known  at  the  time  of   shipment,  or  if  tlie  master  has  deviated 
t(j   a   blockaded   port,   unless    the   blockade   was   known   when   the   ship 
sailed,  when  the  deviation  is  assumed  to  be  in  the  service  of  the  cargo 
{The  Alejxindcr,  iv.  C.  Bob.  93;  The  Adunis,  v.  C.  Bob.  258;  The  Fanagia 
Ehomha,  xii.  Moo.   B.  C.  C.  183). 

Contracts  in  Blochade-Running. — It  has  been  laid  down  in  England  that 
agreements  entered  into  between  neutral  subjects  for  the  purpose  of 
violating  a  blockade  are  not  an  offence  against  the  laws  of  the  neutral 
State,  and  can  be  enforced  {ex  imrte  Chavasse  re  GrazelrooJc,  11  Jurist 
(N.  S.)  400  :  The  Helen,  1  L.  B.  A.  &  E.  1 ;  cf.  Clements  v.  Macaulay, 
4  M.  583). 

[Orotius,  De  Jure  Belli  ae  Faeis,  III.  i.  v.  3  ;  Bynkershock,  Q.  J.  B.  i.  4 ; 
Vattel,  III.  vii.  117;  Bhillimore,  iii.  473;  Hall,  718;  Wheaton  (Dana's  ed.), 
668  ;  The  Armed  Neutrcdities,  1780  and  1800,  C.  de  Marten,  Recueil,  i.  193,  and 
ii.  215;  Declaration  of  Faris,  1856;  Heffter,  155;  Ortolan,  ii.  328;  Calvo, 
2567 ;  Gessner,  179.] 

BlOOdwit. — This  term,  which  is  now  obsolete,  signifies  a  riot  in 
which  blood  is  spilt.  The  suffix  wit  or  wyte  is  Saxon,  and  in  our  ancient 
Statutes  signified  "  Idame" ;  cf.  1426,  c.  75.  Stair  points  out  (ii._  3.62)  that 
a  barony  grant  comprehended  a  civil  jurisdiction  and  a  jurisdiction  in 
l^loodwits,  or  lesser  crimes,  but  not  in  those  offences  which  were_  capital. 
A  baron  might,  by  a  subaltern  grant,  confer  upon  his  vassal  a  jurisdiction 
in  liloodwits,  })ut  not  a  jurisdiction  of  a  higher  character  (Bankt.  i.  567). 
The  Sheriff  is  vested  with  a  jurisdiction  cumulative  witli  that  of  the  justices 
in  all  riots,  breaches  of  the  peace,  and  bloodwits  (Ersk.  i.  4.  4). 
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Board  of  Lunacy. — See  Lunacy  Acts. 


Board  of  Supervision.— "Tlie  Board  of  Supervision  for  relief 
of  the  pour  in  .SctAlanJ  "  was  esLublisheJ  by  the  Boor  Law  (Scotland)  Act, 
1845  (8  &  9  Vict.  c.  83,  s.  2).  It  consisted  of  the  Lord  Provost  of  Edinhur</h, 
the  Lord  Brovost  of  Glasgow,  the  Solicitor-General  for  Scotland,  the  Sheritls- 
Depute  of  Berth,  Benfrew,  and  B(jss  and  Cromarty,  together  with  three 
niemljers  nominated  by  the  Crown,  one  of  whom  was  salaried,  and  was  in 
practice  chairman  of  the  Board.  The  Sheritls  also  received  additions  l<> 
their  salaries  in  respect  of  their  services.  The  Board  was  further  intrusted 
with  the  enforcement  of  the  Vaccination  Act  (2G  &  27  Vict.  c.  108,  ss.  5  and 
27),  with  the  oversight  of  sanitary  administration  (.30  &  31  Vict.  c.  101),  and 
with  duties  as  to  the  regulation  of  dairies  (49  &  50  Vict.  c.  32,  s.  9).  The 
Board  of  Supervision  ceased  to  exist  in  September  1894  (57  &  58  Vict,  c  58, 
s.  3),  its  powers  and  duties  being  transferred  en  Hoc  to  the  newly  created 
Local  Government  Board  for  Scotland  (q.v.). 


Board  of  Trade— See  Trade  (Board  of). 
Board  (Fishery). — See  Sea  Elsiieries. 


Board  (Parochial). — See  Barochlvl  Board;  Local  Govern- 
ment Board. 


Board  (School). — See  Education;  School  Board. 


Bona  fide  possessio,  in  Roman  Law. — Under  one  of 

the  heads  of  the  famous  I'ublician  edict,  legal  recognition  was  for  the  first 
time  granted  to  the  position  of  a  loud  fide  transferee  of  a  thing  by  purchase 
or  other  sufficient  title,  who  subse([uently  discovered  that  his  transferor  had 
not  been  owner,  and  had  no  right  of  alienation.  It  w^ould  have  been  inequit- 
able, indeed,  to  have  given  to  such  a  transferee  an  action  against  the  true 
owner,  whoso  pr(i])erty  had  been  disposed  of  Ijy  a  stranger  behind  his  back. 
But  as  against  all  the  world,  except  the  true  owner,  the  better  right  of  the  hand- 
fide  transferee  was  recognised  by  the  pnetor.  The  hond  fide  possessio — or,  more 
correctly,  perhaps,  loncefidei  possessio — thus  introduced  by  the  praetors,  was 
greatly  developed  by  the  jurists  of  the  empire,  and  in  the  Justinian  law, 
when  the  term  of  prescription  had  been  lengthened,  and  the  difficulty  of 
proving  property,  as  distinguished  from  hond  fide  possession,  was  conse- 
quently much  increased,  the  position  of  hond  fide  possessors  was  carefully 
defined  and  regulated. 

A  person  who  possesses  another  man's  property  in  good  faith  acquires 
absolute  ownership  in  those  fruits  of  the  property  whicli  he  has  consumed 
(fructus  consumpti).  This  rule  finds  expression  in  the  maxim,  hand  fide 
2wssessor  faeit  fructus  consump)tos  suoSy  which  is  an  adaptation  of  the  sUite- 
ment  by  Africanus  in  Dlr/.  41.  1.  40.  In  other  words,  if  the  true  owner 
subsequently  brings  an  action  against  the  hond  fide  possessor,  the  latter, 
though  evicted,  cannot  be  compelled  to  restore  the  fruits  he  has  consumed 
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in  good  faith.  If,  however,  the  true  owner  is  successful  in  vindicating  his 
property,  the  bond  fide  possessor,  in  addition  to  restoring  the  principal 
thing,  is  also  bound  to  restore  such  fruits  as  are  extant,  i.e.  which,  tliough 
gathered,  have  not  been  cousumed  {Di[i.  xxii.  1,  xxv.  1.)  From  the  moment 
that  the  action  is  commenced  the  possessor  must  have  his^  suspicions 
aroused  as  to  whether  he  is  not  in  possession  of  another  man's  property. 
Accordingly,  from  the  date  of  litis  confesiafio,  he  is  bound  to  apply  the 
utmost  care' {urn ui.^  diligentia)  in  cultivating  the  fruits  ;  and  the  true  owner, 
on  establishing  liis  title,  can  claim  restoration  of  all  the  fruits  gathered 
during  the  action  (frudus  joercepti),  as  well  as  damages  for  such  fruits  as 
the  bond  fide  possessor  could  have  gathered  by  the  exercise  of  due  care 
(frnetiis  pcrcipicndi).  In  a  question  with  third  parties  other  than  the  true 
owner,  on  the  other  hand,  it  seems  to  be  the  better  opinion  that  a  bond  fide 
possessor  became  owner  of  the  fruits  by  the  mere  fact  of  separation  (Dig,  7. 
4.  13.  ;  l)i(/.  41.  1.  48  j?r. ;  cf.  Just.  Inst.  ii.  1.  35.),  not  even  perception  or 
ingathering  Ijeing  necessary  (Bir/.  7.  4.  13. ;  22.  1.  25.  1).  No  distinction 
is 'taken  between'the  natural  fruits  of  the  earth  and  industrial  fruits,  such 
as  rents  paid  by  tenants  or  the  interest  paid  by  debtors  (Inst.  2.  135 ;  B. 
22.  1.  45).  The  bo7id  fide  possessor  had  an  actio  in  factum  against  all  who 
harmed  the  moveable  property  in  his  possession,  even  if  it  were  the  true 
owner  himself  {Difj.  9.  2.  17).— [See  Pothier,  Propria,  ss.  334,  342.]  For 
the  Scots  Law  of  bond  fide  perception  and  bond  fide  possession,  see  Bona 
Fides. 


Bona  fides — Good  faith,  honesty,  straightforward  and  upright 
acting.— It  is  defined  in  the  Bills  of  Exchange  Act,  1882,  s.  90,  thus:  "A 
thing  is  deemed  to  be  done  in  good  faith  within  the  meaning  of  this  Act 
where  it  is,  in  fact,  done  honestly,  whether  it  is  done  negligently  or  not "  ; 
and  this  definition  is  repeated  in  sec.  62  (2)  of  the  Sale  of  Goods  Act, 
1893  (see  Jones,  1877,  2  Aijp.  _Ca.  616,  per  L.  Blackburn,  at  p.  629). 
Where  the  words  bond  fide  occur  as  qualifying  words  in  a  Statute, — 
e.fj.  sec.  14  of  the  Eeform  Act  of  1868,  "&07ic&  fide  engaged  as  partners"; 
Bankruptcy  Act,  1856,  "expenses  bond  fide  incurred";  Burgh  PoHce  (Scot- 
land) Act,  1892,  s.  356,  "goods  .  .  .  bond  fide  the  property  of,"— they  mean 
actually,  really,  and  exclude  presumptions  horn  2^rimd  facie  appearances. 

The  doctrine  of  bona  fides  arose  and  was  developed  in  the  Roman  law  as 
an  element  modifying  and  correcting  the  evils  consequent  on  the  rigour  of 
the  strietum  jus.  Its  earliest  evidence  is  to  be  found  in  the  history  of  the 
rnancipatio,  which,  contracted  fiducia;  causa,  became  a  useful  method  of 
entering  into  a  great  variety  of  transactions.  But  the  Eoman  system  of 
legal  procedure  forbade  the  consideration  by  the  Court  of  any  latent 
sub-contract  or  understanding,  any  pactum  conventum,  by  which  the  form  of 
the  contract  as  pubhcly  executed  was  qualified.  Thus  injustice  might  be 
suffered  for  which  there  was  no  remedy.  One  party  might  fail  to  act  ex 
fide  bond,  relying  on  the  words  of  the  agreement,  to  which  the  Court  must 
give  effect,  and  the  other  party  was  left  entirely  at  his  mercy.  So  a  new 
class  of  actions  arose,  called  actioncs  bonce  fidei,  which  were  in  their 
inception  tried  not  by  judices,  but  by  arbitri.  In  these  the  fullest  liberty 
was  given  to  the  Court,  by  the  insertion  in  the  formula  of  such  words  as 
"  ut  inter  bonos  bene  agier  oportet  et  sine  fraudatione,"  of  inquiring  into 
the  whole  circumstances,  of  exercising  its  discretion,  and  giving  decree  for 
a  sum  accordingly.  All  bonce  field  actions  were  founded  upon  contract, 
.and  the  contracts  which  might  give  rise  to  them  were  distinguished  as 
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honce  fidei  contracts.  Unlike  stricli  jiiris  contracts,  the  parties  to  those 
hotice  fidei  were  bound  to  perform,  not  that  whicli  was  defined  in  the 
promises  they  made,  but  whatever  could  be  reasonaljly  required  in  the 
circumstances.  Thus  a  perfect  elasticity  was  given  to  the  law,  and  a  model 
has  been  furmed  for  all  succeeding  systems  of  jurisprudence. 

In  the  law  of  Scotland,  the  doctrine  of  huna  fiilm  is  usually  found  as  a 
plea  in  defence  to  a  charge  of  responsibility  for  illegal  or  wrongous  acting. 
Tlie  defence  is  that  the  act  jnoceeded  on  an  honest  misapprehension  of 
something  which  it  was  nut  within  the  duty  of  the  person  so  acting  to 
know.  Where  malice  is  involved  in  the  doing  of  an  act,  liona  fides  can  be 
no  defence  to  a  charge  of  liability  therefor.  But  malice,  otherwise 
presumed,  may  in  some  cases  be  eliminated  by  the  fact  of  privilege  or 
special  interest  or  duty  to  act,  the  essence  of  which  as  a  plea  in  defence  is 
bona  fides.  In  these  cases  an  averment  of  malice  will  l)e  re(|uired  to  meet 
such  a  plea.  Non-compliance  with  a  statutory  obligation  can  never  be 
excused  by  the  good  faith  of  the  person  on  whom  it  is  laid. 

Bonafidis,  being  a  mental  state  or  condition  which  is  not  the  subject 
of  physical  perception,  is  to  be  inferred  from  facts  and  circumstances ;  and 
the  onus  of  proving  these  is  decided  by  the  rule  that  lona  fides  is  presumed 
in  all  acts  which  are  pi' imd  facie  legal,  mala  fides  in  those  which  are  primd 
facie  illegal. 

Boy  A  FIDE  PossESSiox. — A  person  possesses  property  in  Ion  A  fide 
who,  although  his  title  be  radically  bad,  possesses  in  the  belief,  founded 
upon  reasonable  grounds,  that  he  has  an  unquestionable  right  so  to  do.  It 
is  the  duty  of  the  person  seeking  to  oust  the  possessor  to  prove  in  himself 
a  better  title ;  but  with  regard  to  moveables  it  is  not  sufficient  to  prove  that 
the  property  had  been  his,  he  must  show  that  its  possession  was  lost  in 
such  a  way  as  "  to  elide  the  presumption  arising  from  possession  "  on  the 
part  of  the  holder  (More).  "What  constitutes  a  reasonable  ground  or  Justus 
titulus  to  establish  hona  fides  is  a  question  of  circumstances,  e.g.  a  lease  from 
one  infeft,  a  decree  of  Court  subsequently  reversed,  or  the  honest  and 
unsuspecting  purchase  of  an  article  which  had,  in  fact,  been  acquired  by 
theft  or  fraud.  The  possessor  is  bound  to  restore  to  the  rightful  owner ; 
and  if  one  has  come  bond  fide  into  possession  of  stolen  goods,  but  has  parted 
with  them  before  his  right  is  challenged,  he  must  restore  the  price  he  has 
received  so  far  as  it  exceeded  what  he  paid  (Ersk.  iii.  1.  10 ;  Bell,  Prin. 
s.  527 ;  Scott,  1704,  ]Mor.  9123).  In  the  case  of  encroachments  upon  the 
minerals  of  another,  bona  fides  will  be  effectual  to  avoid  penal  consequences 
in  an  action  for  damages  (Livingstone,  1880,  7  B.  (H.  L.)  1  ;  cf.  Davidson's 
Trs.,  1895,  2.'-*)  B.  45).  The  amount  payable  by  the  encroacher  will  only  be 
the  actual  value  of  the  minerals  to  their  owner.     See  ]\Iinekals. 

The  bona  fides  of  the  possessor  gives  rise  to  certain  rights,  which  cease 
on  the  emergence  of  mcda  fides. 

(1)  Bond  fide  possessor  faeit  fructus  consumptos  suos  was  a  Boman  maxim 
which  does  not  completely  express  the  Scots  law  right.  With  us,  separa- 
tion of  the  fruit  of  the  subject  makes  it  the  property  of  the  bond  fide 
possessor — consumption  is  not  necessary.  But  the  separation  must  be  in 
due  course,  not  in  anticipation  of  lieing  dispossessed.  ^foreover,  vicssis 
scmcntem  serjuitu)' — crops  belong  to  him  who  has  sown  them.  The  rule 
that  fruits  belong  to  the  bond  fide  possessor  includes  industrial  and  civil 
fruits  as  well  as  natural  fruits ;  and  rents,  interests,  etc.,  are  reckoned  as 
belonging  to  the  bo7id  fide  possessor  from  the  time  when  they  become  due, 
althougli  their  payment  may  be  in  arrear.  In  virtue  of  the  Apportionment 
Acts,  tlie  civil  fruits  would  seem  to  accrue  to  the  bond  fide  possessor  from 
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day  to  day  i^luiukine,  Landowiicrshqj,  80).  A  maid  fide  possessor  must 
make  good  to  the  rightful  owner  not  only  those  fruits  which  he  actually 
reaped,  but  also  those  which  his  carelessness  or  lack  of  industry  prevented 
him  from  reaping  {Woohnd,  1G62,  ]\Ior.  IToO).  In  the  case  of  civil  fruits, 
he  will  have  to  restore  with  interest,  running  from  a  time  fixed  by  the 
Court,  according  to  circumstances  {Sinclair,  1847,  10  D.  190  ;  Macpherson, 
1850,  12  D.  486).  The  reason  of  the  rule  in  regard  to  non-restoration  of 
frudus  percept  i  hy -A  bond  fide -possessor,  is  stated  by  Stair  (i.  7.  12)  to  be 
"  to  secure  and  quiet  men's  enjoyments,  that  they  may  freely  use  and  enjoy 
that  which  bund  fide  they  have,  and  shun  the  hazard  of  their  ruin  by 
answering  for  the  bygone  fruits"  (Stair,  i.  7.  10-11,  ii.  1.  23-4;  More's 
Xotes,  50  ;  Ersk.  ii.  1.  25-7  ;  liankine.  Land ovmer ship,  pt.  i.  ch.  4). 

Tlie  rule  can  have  no  application  where  the  consumer  admits  the  sole 
title  to  the  property  to  be  in  another  {Macrae,  1894,  21  U.  1080).  But  the 
plea  bond  fi/de  percepta  et  conmmpta  has  been  allowed  effect  in  answer  to  a 
claim  for  repetition  of  money  paid  in  error,  where  there  was  no  possessory 
relation  on  the  part  of  the  consumer  to  the  principal  subject  of  which  she 
had  consumed  the  fruits  {Hunters  Trs.,  1894,  21  B.  949). 

(2)  The  bond  fide  possessor  is  entitled  to  be  recompensed  for  meliora- 
tions by  which  the  value  of  the  property  is  enhanced,  according  to  the 
maxim  nemo  debet  lociipletari  alicnd  jacturd.  He  is  not  entitled  to  recom- 
pense for  what  lie  has  spent  in  keeping  the  subject  in  as  good  condition  as 
he  found  it,  his  occupancy  and  the  fruits  being  accounted  a  full  return 
therefor,  but  only  in  so  far  as  the  permanent  value  of  the  property  has 
been  increased  {Binniufj,  1676,  Mor.  13401 ;  Eutherford,  1782,  Mor.  13422). 
The  amount  of  recompense  is  measured  by  the  enhanced  value  of  the 
property  when  it  comes  into  the  hands  of  the  rightful  owner,  but  must  not 
exceed  the  amount  expended.  It  is  important  to  note  that  where  posses- 
sion has  been  partly  bond  fide  and  partly  maid  fide,  recompense  is  only  due 
in  respect  of  what  has  been  expended  during  the  bond  fide  possession 
(Mag.^.  of  Selkirlc,  1830,  9  S.  9).  Contrary  to  the  opinion  of  Stair  (i.  8.  6), 
it  is  now  settled  that  a  7riald  fide  possessor  is  not  entitled  to  recompense  for 
any  melioration  whatever  (Ersk.  iii.  1.  11;  Barbour,  1840,  2  D.  1279; 
D.  Hamilton,  1877,  14  S.  L.  E.  298) ;  but  it  has  not  been  decided  whether 
he  may  claim  to  be  refunded  impensa:.  necessarice  expended  on  the  pre- 
servation of  the  subject  (Rankine,  Land  owner  sliipi,  84),  nor  whether  he 
may  remove  from  the  ground  the  materials  of  buildings  he  has  erected 
{Barbour  and  D.  Hamilton,  supra).  The  bond  fide  possessor  alone  has  a 
right  of  retention  in  security  until  he  is  paid  what  is  due  to  him  (More's 
Notes  to  Stair,  70  ;  Bell,  Com.  ii.  99). 

The  cesser  of  bona  fides  and  emergence  of  onala  fides  is  coincident  with 
the  conscientia  rei  aliena:;  and  the  opinion  of  Stair  (ii.  1.  24),  that  legal 
diligence  of  some  sort  is  necessary  to  induce  this,  seems  to  be  accepted  in 
preference  to  Erskine's  (ii.  1.  28)  dictum,  that  private  knowledge  is  sufficient 
(Ptankine,  Land ovmer ship,  76).  The  point  during  judicial  proceedings  at 
which  bona  fides  will  be  held  to  cease  must  depend  on  the  particular  circum- 
stances of  each  case.  Erskine  (ii.  1.  29)  says:  "If  (the  possessor's)  title  appear 
by  the  nature  of  the  action  to  be  lame  or  inefficient,  the  citation  must  induce 
mala  fides.  Where  the  question  still  continues  AovkAivX,  mala  fides  is  not 
presumed  till  litiscontestation,  which  was  at  least  the  general  rule  of  the 
Roman  law.  And  in  instances  in  which  the  possessor's  case  appears 
uncommonly  favourable,  he  will  not  be  obliged  to  restore  any  of  the  fruits 
reaped  or  received  by  him  prior  to  the  sentence  pronounced  in  the  suit."^ 
L.  (J.  C.)  Moncreiff  {Houldsivortk,  1876,  3  R.  304)  stated  the  principal 
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rules  applicable  thus :  "  First,  when  the  possession  has  commenced  in  good 
faith,  it  lies  with  the  true  owner  to  show  when  it  ceased  to  be  so,  before 
the  right  to  demand  violent  profits  can  prevail.  Secondly,  when  possession 
has  been  continued  during  a  litigation  regarding  the  title  of  the  possessor, 
it  is  sulUcient  to  support  the  i)0.ssessor's  plea  of  bona  fides  that  be  liad 
probabilis  causa  litif/andi;  and,  third,  that  the  principle  is  equally  applic- 
able whether  the  possession  be  challenged  in  respect  of  want  of  title  in 
the  possessor's  author,  or  in  respect  of  the  nature  and  conditions  of  his  own 
right."  See  Violknt  ruOKiTS.  A  lease  of  land  granted  Ijy  a  bond  fide 
possessor  cannot,  on  assignation  to  tlie  true  owner,  be  enforced  against  the 
lessee  {Reid's  Trs.,  1896,  33  S.  L.  R.  443).     See  Lease. 

Unlike  the  Roman  law,  the  law  of  Scotland  does  not  consider  bona  fides 
requisite  to  the  ])ossession  necessary  to  found  prescription  (L.  Balgray  in 
D.  Bucclciich,  1826,  5  S.  57) ;  nor  is  it  necessary  to  give  right  to  a  possessory 
judgment,  except  in  a  question  with  the  possessor's  author  (Rankine,  Land- 
ownership,  11).  See  Bona  Fide  Possessio  in  Roman  Law;  Possession; 
Possessory  Judgment;  Pkescription  ;  Recompense;  Retention;  Teinds. 

Bona  fidr  Payment. — The  rule  bona  fides  non  'patitur  ut  bis  idem 
exiijatur  applies  wherever  a  debt  has  been  paid  to  one  who  the  debtor  "  had 
probable  ground  to  think  had  a  right  to  the  debt,  but  had  not"  (Ersk.  iii. 
4.  3 ;  SommervilU,  1823,  2  S.  509).  Where  the  debtor  could  not  know 
{Tersie,  1711,  Mor.  1783  ;  Laidlaw,  1841,  2  Rob.  490  ;  Judicial  Procedure  Act, 
1856,  s.  1),  or  was  under  no  duty  of  knowing  {Hume,  1632,  Mor.  848  ;  Home, 

1666,  1  B.  S.  522 ;  MGill,  1716,  Mor.  1783 ;  Alexander,  1826,  5  S.  185 ; 
Donaldson,  1833,  11  S.  740),  that  he  was  not  in  safety  to  pay,  the  plea  of 
bona  fides  will  be  sustained.  A  material  factor  in  support  of  tlie  plea  is 
the  negligence  of  the  true  creditor  in  omitting  to  make  his  right  known  to 
the  debtor  {Lyon,  1610,  Mor.  1786 ;  E.  Strathmore,  1888,  15  R.  364).  If  he 
refrain  from  acting  upon  his  rights,  so  as  to  lead  the  debtor  to  the  belief 
that  they  no  longer  exist,  he  will  be  barred  from  exacting  a  double 
payment  (IioberL<:on,  1755,  5  B.  S.  838;  Garden,  1757,  5  B.  S.  855).  As 
a  safeguard  to  those  in  right  of  the  rents  of  land,  it  is  accounted  proof  of 
mala  fides  that  the  rent  has  been  paid  before  the  legal  term  {Traquair, 

1667,  Mor.  10024);  but  tliis  rule  does  not  hold  in  the  case  of  forehand 
rents  {ILncjfiart,  1838,  16  S.  1058),  nor  does  it  benefit  the  trustee  in  bank- 
ruptcy of  the  person  to  whom  it  has  been  paid  {Davidson,  1868,  7  ^I.  77). 
Payment  as  here  used  means  satisfaction  of  the  debt  either  in  terms  or  by 
an  equivalent ;  an  acknowledgment  of  payment  where  none  has  been  made 
is  ineffectual  (Stair,  i.  18.  5 ;  Ersk.  iii.  4.  8).  See  Extinction  of  Obliga- 
tions ;  ACCEI'TILATION. 

Bona  fides  as  affecting  Status. — Although  bona  fides  will  not  make 
a  union  entered  into  during  the  subsistence  of  a  prior  marriage  a  good  and 
valid  marriage,  it  seems  certain  that  the  bona  fides  of  either  parent  will  be 
effectual  to  legitimate  the  children.  This  was  first  stated  to  be  the  law  of 
Scotland  by  Craig  (ii.  18.  18-19),  who  has  been  followed  by  Balfour 
(p.  112),  Bankton  (i.  5.  51),  Bell  {Prin.  s.  1625),  and  Eraser  {P.  &  C.  22 
et  seq.),  while  Stair  and  Erskine  quote  Craig's  opinion  without  dissent.  The 
doctrine  as  stated  by  Craig,  is  that  all  children  conceived  while  either 
parent  remains  in  buna  Jides  are  legitimate,  and  that  mala  fides  can  only 
emerge  on  decree  of  declarator  of  nullity  (see  also  Campbell,  1747,  M. 
10456;  Ih'II,  Report  of  a  Putative  Marnarje;  Purves's  Trs.,  1895,  22  R. 
513).  In  the  case  of  Fedeoner  v.  Falconer,  5  December  1803  (unreported), 
a  declarator  of  nullity  of  marriage  and  of  legitimacy  of  the  offspring,  L(.>rd 
Wellwood  in  the  decree  declared  the  legitimacy  of  four  out  of  tlie  five 

VOL.  II.  11 


162  BONA  FIDES 

children.  The  eldest  of  the  five  had  been  born  before  the  marriage.  A 
decree  of  legitimacy  of  the  offspring  of  a  putative  marriage  was  also  pro- 
nounced in^he  case  of  Fdric  (189G,  4  S.  L.  T.  94).  Fraser  (P.  &  C.  28) 
thinks  that  in  order  to  legitimate  the  children  of  the  second  union  it  must 
not  be  an  irregular  or  clandestine  marriage,  but  must  be  entered  into  in  a 
public  manner  with  proclamation  of  banns.  This  has  not  been  the  subject 
of  authoritative  decision  by  the  Court,  but  the  case  of  Pctrie  (siqyra)  was 
one  of  marriage  jh'''  verba  de  2>''''cs.cnti.  The  only  difference  is  the  difficulty 
in  irregular  marriages  of  proving  lona  Jide>i,  where  there  is  no  publicity 
such  as  a  regular  marriage  ensures  (see  Bell,  Report,  supra ;  also,  Cam.j)bdl 
and  Lapslcy,  infra).  "  Bona  fides,"  says  Bankton  (1.  5.  51),  "  will  be  the  more 
easily  presumed  if  the  marriage  was  publicly  solemnised  than  when  it  was 
clandestine." 

The  bona  fides  may  be  on  the  part  of  the  spouse  who  is  deceived  and 
kept  in  ignorance  of  the  prior  marriage,  or  of  the  spouse  who  honestly 
believes  that  his  or  her  previous  marriage  has  been  dissolved  by  death, 
or  a  decree  of  divorce  which  is  subsequently  reversed  on  appeal. 
The  presumption  of  law  being  that  all  who  are  not  the  children  of  a 
lawful  marriage  are  illegitimate,  the  onus  of  proving  bona  fides  is  laid  on 
the  party  pleading  legitimacy,  who  must  prove  circumstances  to  which  bona 
fides  can  reasonably  be  ascribed.  The  error  under  which  the  X)arty  alleged 
to  have  been  in  bond  fide  laboured  must  be  Justus  error  (Craig),  i.e.  "  There 
must  be  such  circumstances  as  plainly  to  show  that  the  innocent  party  had 
no  reasonable  cause  of  suspicion  "  (L.  Glenlee  in  Bell,  Repiort,  supra  ;  Lapshy, 
swpra).  Mere  absence  can  never  establish  a  presumption  of  death  founding 
bona  fides,  unless  it  be  for  "  a  very  considerable  number  of  years,  combined 
with  other  circumstances  of  probability "  (L.  Moncreiff'  in  Lapslcy,  infra, 
60).  The  error  must  also  be  an  error  facti,  not  an  error  juris.  In  Furves's 
Trs.  {supra),  a  case  of  marriage  within  the  prohibited  degrees  of  relationship 
in  which  opinions  were  given  by  the  whole  Court,  the  joint  opinion  of  the 
Lord  President  and  other  four  judges  contains  the  following  passage 
(p.  536) : — "  On  the  question  whether  the  child  of  the  pretended  marriage 
can  make  a  claim  founded  on  the  supposed  bona  fides  of  the  parents,  we 
think  that  theoretically  it  is  impossible  to  admit  that  anyone  can  be  in 
bond  fide  in  violating  the  positive  prescriptions  of  the  Statute  law,  or  that 
any  civil  rights  can  How  from  such  a  violation.  Everyone  is  bomid  to  know 
as  much  of  the  law  as  is  necessary  to  regulate  his  conduct  in  the  ordinary 
relations  of  life,  and  it  cannot  be  said  in  this  that  there  was  a  popular 
sentiment  or  opinion  that  such  marriages  were  legal,  which  might  have 
induced  the  parties  to  think  that  they  were  not  disobeying  the  law 
when  they  entered  into  this  marriage."  The  case  of  a  second  marriage 
following  on  a  decree  of  the  Court  under  the  Presumption  of  Life 
Act,  finding  that  the  aljsent  spouse  died  upon  a  certain  day,  has  not 
yet  occurred.  Although  the  children  of  this  second  marriage  might 
be  legitimate,  it  is  submitted  that  no  bona  fides  could  validate  this 
union,  and  that  the  rule  remains  unchanged,  that  nothing  but  actual  death 
or  a  decree  of  divorce  can  dissolve  a  marriage.  A  finding;  under  the 
Presumption  of  Life  Act  is  only  ad  certum  efi'eetum,  namely,  to  regulate  the 
disposal  of  the  absentee's  property,  and  cannot  affect  his  status.  A 
question  was  raised  in  Lapshy  (1841,  1  CI.  &  Fin.,  N.  S.  498),  but  not 
decided,  whether  a  union  entered  into  by  a  spouse  in  the  bond  fide,  but 
erroneous  belief  in  the  death  of  a  previous  spouse  becomes  a  valid  marriage 
on  the  subsequent  death  of  the  latter.  It  is  thought  the  Court  would 
hold  the  marriage  good  after  removal  of  the  impediment,  following  the 
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analo;,^}'  of  tlie   iiuirriaf^e  of  a  pupil,  which  becomes  valid  Ijy  coutinued 
cohabitation  after  puberty  (see  also  Camphell,  1867,  5  M.  (H.  L.)  115). 

Fraser  {H.  &  W.  i.  152)  lays  down  the  rules,  applicaljle  where  one 
parent  is  in  bund  fide,  the  other  y'm  maid  fide,  that  the  spouse  in  maid  fide  has 
no  parental  authority  over  the  children  of  the  union  ;  and  also  tliat  the 
spouse  in  bund  fide  is  entitled  to  all  legal  rights  in  the  matter  of  property 
that  would  have  been  competent  if  the  marriage  had  not  been  void.  As  to 
the  last,  see  Wrvjld,  ISSO,  7  IJ.  460. 

It  has  not  been  decided  whether  tlie  fact  that  a  second  marriage  has 
been  entered  into  in  the  bond  fide  belief  in  the  death  of  a  previcnis  spouse,  is 
a  good  defence  to  an  action  of  divorce  for  adultery.  See  Legitimacy  ; 
Makriage. 

Bigamy. — Bona  fides  is  a  good  defence  to  this  charge.  It  completely 
negatives  the  element  of  dolus  mains  essential  to  the  nature  of  a  crime 
(Hume,  i.  461 ;  Alison,  i.  539  ;  Macdonald,  201.)  It  must  be  proved  by  the 
panel  upon  substantial  grounds  (case  of  John  Camj^bcll  in  Hume).  ]^>ut  a 
greater  readiness  will  be  shown  to  infer  bona  fidrs  in  a  criminal  charge  than 
where  civil  rights  are  concerned  (L.  Moncreiff  in  Lapsley,  1845,  8  D.  59). 
See  Bigamy. 

Bona  fides  in  Fiduciary  Relations. — The  liability  of  trustees  is 
regulated  by  the  standard  of  diligence  required  of  them  in  the  administra- 
tion of  the  trust.  The  lack  of  such  diligence,  crassa  negligent ia  or  culpa 
lata,  is  equivalent  to  mala  fides,  and  no  conventional  indemnity  clause  in 
the  deed  constituting  the  trust  will  aflbrd  protection  {Knox,  1888,  15  E. 
(H.  L.)  83 ;  Raes,  1889,  16  E.  (H.  L.)  31).  P,ut  where  trustees  have  to 
account  to  the  |)ublic  interested  in  a  trust,  a  greater  leniency  is  admitted  in 
judging  their  administration  than  where  they  have  to  account  to  private 
beneficiaries.  In  the  former  case,  "if  the  administration  of  the  funds, 
though  mistaken,  has  been  honest  and  unconnected  with  any  corrupt 
purpose,  the  Court,  while  it  directs  for  the  future,  refuses  to  visit  with 
punishment  what  has  been  done  in  the  past"  (L.  Eldon,  quoted  by  L. 
Watson  in  Andreus,  1886,  13  E.  (H.  L.)  69,  where  the  plea  of  bo7ia  fides 
was  upheld).  Trustees  will  not  be  saved  from  liability  for  investment  of 
trust  funds  on  insufficient  security  by  having  acted  honestly  and  in  perfect 
bona  fides,  if,  as  a  matter  of  fact,  they  had  failed  to  make  those  inquiries 
which  were  requisite  or  proper  in  the  circumstances  {Learoyd,  1887,  L.  E. 
12  App.  Ca.  727).  Where  the  security  is  property,  they  may  provide  for  their 
own  safety  by  bond  fide  acting  within  the  terms  of  sec.  4  of  the  Trusts 
(Scotland)  Amendment  Act,  1891. 

Where  trustees,  acting  in  bond  fide  and  in  the  ordinary  course  of 
administration,  have  paid  away  all  the  trust  funds,  they  will  not  be  liable 
for  outstanding  debts  of  whose  existence  they  were  not  aw'are  {Stewart's 
Trs.,  1871,  9  M.  810).     See  Trustee. 

The  powers  of  factors  and  agents  are  determined  by  the  scope  of  their 
employment.  AVhcre  an  agent  acts  bond  fide  within  tlie  limits  so  defined, 
he  will  not,  apart  from  questions  of  defective  skill,  be  personally  liable  in  a 
question  with  his  principal.  What  he  does  outside  his  commission  he  does 
<at  his  own  peril,  and  the  fact  that  he  was  acting,  as  he  honestly  believed,  in 
the  interests  of  his  principal,  will  not  save  him  from  liability  for  loss.  But 
he  may  show  that  he  was  compelled  to  act  by  some  "  unexpected  and 
unforeseen  emergency,"  or  "  to  prevent  a  greater  loss,  or  absolute  ruin,  to  his 
principal"  (Story  on  Agency,  279),  and,  in  so  far  as  he  has  done  so 
honestly,  he  will  bo  protected  by  his  bona  fides.  Although  an  advocate  is 
in  a  dill'erent  position  to  that  of  an  agent  for  a  principal,  "  what  he  does 
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hond  fide  according  to  his  own  judgment,  will  bind  liis  client,  and  will  not 
expose  him  to  an  action  for  what  he  has  done,  even  if  the  client's  interests 
are  thereby  prejudiced" ;  and  a  law  agent  is  "  bound  to  act  according  to  his 
(counsel's)  directions,  and  will  not  be  answerable  to  his  client  for  what  he 
does  hond  fide  in  obedience  to  such  directions  "  (L.  V.  Inglis  in  Batchdor, 
1876,  8  E.  91-4),  although  these  are  not  in  accordance  with  his  client's 
instructions ;  but  a  hond  fide  belief  in  the  hopelessness  of  a  case  is  no 
defence  to  a  law  agent  for  throwing  it  up  without  communicating  with  his 
chent  {Urquharf,  1857,  19  D.  853). 

In  questions  with  third  parties,  the  application  of  the  principle  of  hona 
fides  is  restricted.  Where  an  agent  acts  in  the  hond  fide  belief  that  he  has 
authority  to  do  so,  when  in  fact  he  has  none,  he  alone  will  be  bound,  and 
will  be  personally  liable  for  the  damage  caused.  The  innocence  of  the 
mistake  is  no  excuse  (Story,  p.  312).  Thus  ho7ia  fides  will  not  save  a  law 
accent  who  carries  on  an  action  without  his  client's  mandate,  from  being 
found  personally  liable  in  expenses  {Covjan,  1836, 14  S.  634;  Rohertson,  1873, 
11  M.  910).  Mandate  is  of  course  recalled  by  the  death  of  the  principal; 
but  if  the  agent  continues  to  act  hond  fide  in  ignorance  of  that  event, 
he  will  not  be  held  personally  liable  {Smout,  1842,  10  M.  &  W.  1).  See 
Agency. 

Directors  and  promoters  of  companies  are,  by  the  Directors  Liability 
Act,  1890,  made  liable  to  compensate  those  who  subscribe  for  shares  on  the 
faith  of  any  prospectus  or  notice  issued  by  the  company,  and  sustain  damage 
through  any  untrue  statement  contained  therein.  A  hond  fide  belief  in  the 
truth  of  the  statement  will  only  exclude  liability  on  the  part  of  the 
director  or  promoter  provided  such  belief  comes  within  the  limits  of  sec.  3 
of  that  Act.     See  Joint  Stock  Company. 

Bona  fide  Traveller. — The  w^ords  hond  fide  do  not  occiu"  in  the 
Statutes  or  form  of  certificate  applying  to  Scotland  as  they  do  in  those 
applying  to  England  and  Ireland.     See  Public  House  Statutes. 

Mercantile  Contracts  generally. — A  transferee  may,  by  virtue 
of  hona  fides,  acquire  a  title  to  goods  where  the  transferor  had  no  power  to 
grant  one ;  or  he  may  acquire  an  unrestricted  title  where  the  transferor 
was  only  empowered  to  convey  subject  to  restrictions  (Sale  of  Goods  Act, 
1893,  ss.  25,  47;  Factors  Act,  1889,  ss.  2  (1),  8,  9,  10).  A  purchaser  or 
pledgee  of  goods  may,  by  virtue  of  hona  fides,  acquire  a  good  title  where  the 
title  in  the  seller  is  voidable  (Sale  of  Goods  Act,  s.  23 ;  Bell,  Com.  i.  261,  n.; 
Brovrn,  1880,  7  E.  427).  In  this  last  case  hona  fides  is  excluded  by  the 
knowledge  that  the  seller  of  the  goods  is  insolvent,  but  not  by  knowledge 
merely  that  he  has  not  paid  the  price  to  a  previous  purchaser  (Brown  on 
Sale  of  Goods  Act,  228).     See  Sale  ;  Agency. 

Apart  from  contract,  an  action  is  not  maintainable  for  a  statement  made 
honestly  and  in  good  faith,  on  the  ground  that  it  has  been  acted  upon  with 
the  result  of  causing  damage  (Addison  on  Torts,  xii.  738).  Where 
essential  error  or  misrepresentation  enters  into  a  contract,  hona  fides  is 
essential  to  a  claim  for  restitution,  rescission,  or  damages ;  and  it  is  no 
answer  in  a  claim  for  rescission  for  the  party  whose  misrepresentation 
induced  the  other  to  contract,  to  say  that  he  was  acting  honestly  and 
according  to  his  own  belief  in  making  it  {Menzies,  1893,  20  E.  (H.  L.)  108). 
See  Fraud.  A  peculiar  emphasis  is  laid  upon  the  application  of  this 
latter  rule  to  the  particular  facts  involved  in  contracts  of  insurance,  such 
contracts  being  regarded  as  v.herrimcc  fidei.  But  no  action  for  reduction 
of  a  contract  induced  by  fraud  can  be  maintained  if  a  third  party  has  in 
good  faith  and  for  value  acquired  rights  under  it  (Clovgh,  1871,  L.  IL 
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7  Ex.  26;  Jda,n,  1888,  13  App.  Cu.  308).  Thus  the  Act  of  1621  against 
fraudulent  ahenations  to  conjunct  and  confident  persons,  cannot  be  used  to 
oust  a  bona  Jidc  onerous  acquirer  of  the  goods  from  the  original  disponee 
{Alldii,  1730,  M.  1022).  If  there  has  been  a  breach  of  contiact,  hirna  Jidcn 
can  never  be  pleaded  as  a  defence  to  its  consequences  {Houlihicorth,  1876, 
3  R  304,  per  L.  (iillbrd). 

Where  a  debtor  pays  a  debt  load  Jidc  to  a  bankrupt,  or  a  lond  JUle 
purchaser  of  moveables  leceives  the  go(»ds  from  a  bankrujit,  in  ignorance  of 
the  sequestration,  the  transaction  is  valid  and  ellectual.  Where  the  holder 
of  a  bill,  promissory  note,  or  security  hand  Jidc,  in  ignorance  of  the  seques- 
tration, gives  it  up  to  the  bankrupt  in  return  for  payment  of  his  debt,  he 
will  not  be  allowed  to  sutler  loss  or  damage  through  such  parting  with  his 
adminicle  of  debt  (liankruptcy  Act.  1856,  s.  Ill  :  Ilark/icss,  1836,  14  S. 
1015). 


Bonae  fidei,  actionCS. — In  Iloman  law  the  effect  of  some 
contracts  was  to  produce  liability  which  was  precisely  determined  and 
accurately  defined;  the  effect  of  others  was  to  produce  lialjility  which 
was  neither  precisely  determined  nor  accurately  defined.  Contracts  of  the 
former  kind  were  nejjotia  stricti  Juris,  and  were  enforced  by  adioncs  stridi 
J  Kris;  contracts  of  the  latter  kind  were  ncrjotia  bonce  Jidei,  and  were  enforced 
by  adiones  bonce  Jidci. 

In  the  earlier  law,  all  the  obligations  recognised  by  law  w^ere  created  by 
definite  and  precise  words,  and  were  literally  interpreted.  With  the  rise  of 
conmierce,  importance  became  attached  more  to  the  spirit  tiian  to  the 
letter  of  the  engagement,  more  to  the  intention  of  the  parties  than  to  the 
form  of  their  agreement.  Accordingly,  under  the  formulary  system  (see 
Actio)  it  became  common,  especially  in  actions  which  owed  their  origin  to 
theJiLS  honorarium,  to  vest  the  judge  with  full  discretion  to  determine  what 
was  fair  and  equitable  in  the  circumstances  of  the  particular  case.  Such 
actions  were  known  as  bonce  Jidci  cidioncs,  the  name  being  derived  from  the 
words  ex  bona  Jidc,  which,  in  actions  of  this  sort,  were  added  in  the  intentio 
of  the  fornuda  delivered  to  the  Judcj.  The  effect  of  the  addition  of  these 
words  was  immense.  The  judge  was  thereby  given  power  to  go  Ijehind  the 
strict  letter  of  the  agreement  and  discover  the  real  intention  of  the  parties. 
Thus  he  could  take  cognisance  of  pada  adjeda,  informal  subsidiary  under- 
standings between  the  parties  {Die/.  2.  14.  7.  5);  or  hold  local  and  trade  usages 
to  be  iuiplied  terms  in  a  contract  (Dif/.  21.  1.  31.  20).  In  boner  Jidci  actions 
the  formula  always  contained  a  dcmonstratio  (see  Actio)  setting  forth  the 
circumstances  in  which  the  action  was  brought,  and  further,  the  intentio 
was  always  uncertain  {inccrta),  the  nature  of  the  defender's  liability  being 
expressed  in  the  words,  (piidquid  dare  facerc  oportet  ex  bond  Jidc.  It  was 
therefore  the  duty  of  the  judge,  though  not  expressed  in  the  formula,  to 
take  account  of  any  counter-claims  of  the  defender,  and  to  give  full  effect 
to  all  equitable  considerations.  Thus  what  was  due  to  the  pursuer  might 
be  compensated  by  a  debt  due  by  the  pursuer  to  the  defender,  the  judg- 
ment being  only  for  the  balance  (Gains,  iv.  64  d  scij.).  All  the  great 
commercial  actions  of  tlie  later  Empire  were  bonce  Jidci,  such  as  sale, 
liire,  partnership,  deposit,  etc.  (Fur  an  enumeration  of  the  bona-  fdci 
adioncs,  vide  Gains,  iv.  62  ;  Just.  Inst.  iv.  6.  28).  Justinian  in  some  degree 
broke  down  the  distinction  between  adioncs  stridi  Juris  and  actioncs  bona: 
Jidci  (Just.,  Ind.    iv.  6.   29,  30).      See    Stair,   iv.    3.    41.      Sthicti   JUins, 
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Bona  vacantia. — Roman  Lav-. — The  property  of  a  deceas&l  person, 
who  had  not  disposed  of  his  estate  by  will  and  who  left  no  //crcs  nh  intestato, 
either  civil  or  pra-torian,  was,  in  lioman  law,  bona  vacantia  {Di<j.  49.  14.  1. 
2 ;  44.  3.  10.  1).  Such  property  was  open  to  ocaqiatio,  and  it  does  not 
appear  that  the  State  originally  claimed  it.  Under  the  Lex  Julia  caducaria, 
however,  the  claim  of  the  Treasury  to  bona  vacantia  was  established  (Gaius, 
ii.  150;  Ulpian,  xxviii.  7).  The  State — that  is,  in  the  early  period,  the 
ai'arium,  and  afterwards,  t\\e^fisc7is — acquired  such  property ^^rr  imivcrsitatcni, 
but  did  not  take  as  heir.  It  entered  on  the  ho/ia  vacantia,  however,  loco 
heredis,  and  as  such  was  responsible  to  creditors  of  the  deceased,  as  well  as 
for  Jidiicommissa  charged  on  his  estate  {Dig.  30.  96.  1).  Certain  classes  of 
persons  had  the  privilege  ot"  claiming  lo)ia  vacantia  before  the  fisc,  e.g.  a 
legion  had  such  a  preferential  claim  over  the  estates  of  soldiers  belonging 
to  it,  and  various  corporate  bodies  had  a  like  preference  in  respect  to 
propertv  left  by  members  of  the  corporation,  who  died  without  heredes 
{Cod.  x.'lO). 

Scots  Lcor. — The  Crown,  as  vltimus  lucres,  takes  the  property,  both 
heritable  and  moveable,  of  any  subject  dying  intestate  on  the  failure  of 
heirs  connected  by  blood  with  the  defunct  (Ersk.  Inst.  iii.  10;  Finnic, 
1836,  15  S.  165).  The  most  common  case  is  that  of  l)astards,  since  a 
bastard  in  the  eye  of  the  law  can  have  no  heirs  except  his  own  children 
(Stair,  iv.  12.  1 ;  Ersk.  Inst.  iii.  10.  8).  Where  the  property  so  devolving 
upon  the  Crown  consists  of  heritage  which  is  held  of  a  subject  superior, 
it  is  necessary  to  interpose  a  donatory,  as  the  sovereign  cannot  hold  of  a 
subject.  The  Crown,  or  donatory,  must  pay  the  debts  of  the  deceased, 
so  far  as  the  value  of  his  estate  goes;  but  their  liability  fur  debts 
is  limited  to  the  amount  of  the  estate  (Ersk.  iii.  10.  4).  The  right  of  the 
Crown  to  bona  vacantia  is  rather  a  caduciary  right  tlian  a  right  of  succes- 
sion ;  and  the  Crown  cannot  succeed  as  conditional  institute  under  a 
destination  to  "  heirs  "  (7Vmr,  1832,  10  S.  597).  Savigny's  view  is  that 
the  right  to  bona  vacantia  is  to  be  regarded  as  supplementary  to  the  law  of 
succession,  and  belongs  to  the  fisc  of  the  defunct's  last  dondcile  (Savigny, 
Droit  llomain,  toni  8,  p.  311).  Lord  M'Laren  supports  this  view, 
subject  to  the  necessary  correction  for  the  case  of  immoveable  property 
(M'Laren  on  Wills  awl  Succession,  3rd  ed.,  vol.  i.  p.  22).— [See  Stair,  iii.  3. 
43 ;  iv.  12.  2.]     See  Ultimus  H^i'TvES. 


Bond  is  the  name  used  to  describe  the  deed  (or  clause  or  clauses  in  a 
deed)  1j\'  which  an  obligation  is  imdertaken.  The  obligation  may  l)e  of  any 
kind,  as  to  pay,  or  to  do,  or  to  abstain  from  doing.  These  distinctions  may 
seem  sufficiently  clear  and  oltvious;  liut  in  point  of  fact  and  law  it  is  some- 
times a  difficult  question,  and  one  attended  witli  very  important  conse- 
qiiences,  to  determine  whether  the  true  legal  nature  of  the  obligation  is  to 
pay  or  to  perform  (p.  175. infra).  The  circiuustances  under  which  an  ol)liga- 
tion  may  be  granted  for  payment  of  money  are  various.  A  few  of  the  most 
outstanding  cases  are :  obligations  for  rei)ayment  of  borrowed  money,  which 
may  1)0  the  obligant's  own  deljt,  or  truly  the  (le])t  of  a  third  party;  for 
indenaiity  by  sucli  third  party — the  true  debtor — to  the  person  so  inter- 
posing his  credit ;  for  payment  of  family  provisions,  and  for  payment  of 
annual  or  other  periodical  sums  for  a  life  or  lives  or  other  term.  These 
obligations  are  respectively  eniljodied  in  ordinary  personal  bonds,  bonds  of 
caution,  bonds  of  relief,  bonds  of  provision,  and  bonds  of  annuity.  See 
Cautioxaky  Obligations  ;  Eelief  ;  Provisions  ;  Annuities. 
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The  form  of  uu  (jixUiiury  unsecured  personal  bom  I  for  borrowed  money 
runs  thus : — 

I,  A.  />.,  grant  me  to  have  instantly  borrowed  and  received  from  C.  D.  the  sum  of 
£  ,  wliich  Huni  I  bind  myself,  and  my  heirs,  executors,  and  rejiresontatives  whom- 

soever, all  jointly  ami  .severally,  without  the  necessity  of  discussing  ihem  in  their  order, 
to  repay  to  the  said  C  J),  or  his  executors  or  assignees  at  the  term  of  [  ]  within 

the  [jjlacc],  with  a  lifth  part  more  of  liquidate  i)enalty  in  case  of  failure,  and  the  interest 
of  the  said  i)rincii)al  sum  at  the  rate  of  per  centum  per  annum  from  the  date 

hereof  to  the  sai<l  term  of  ]>ayment,  and  half-yearly,  tcrndy,  and  proportionally  there- 
after during  the  non-payment  of  tlic  .said  jirincipal  sum,  and  that  at  two  terms  in  the 
j'ear,  Whitsunday  ana  Martinma.s,  by  equal  portions,  beginning  the  first  term's  ])ayment 
of  the  .said  interest  at  the  term  of  next  for  the  interest  due  preceding  that 

date,  and  the  next  term's  jiaymcnt  thereof  at  following;  and  so  forth,  half- 

yearly,  termly,  and  ])ro])ortionally  thereafter,  during  the  non-jiayment  of  the  said 
principal  sum,  with  a  lifth  part  more  of  the  interest  due  at  each  term  of  liquidate 
penalty  in  case  of  failure  in  the  punctual  payment  thereof  [ohliijation  for  expenses,  if 
desired  (see  itifnt)]  :  And  I  consent  to  registration  hereof  for  preservation  and  execution. 
— In  witness  whereof. 

With  reference  to  tliis  Un-ia  Lliere  are,  of  course,  many  practical  details 
wliich  need  to  be  attended  to,  and  which  may  necessitate  alterations  in 
jiarticular  cases.  Thus  the  money  may  have  been  advanced  some  time  before, 
(»r  the  bond  may  be  not  for  borrowed  money  in  the  ordinary  sense,  but  for 
money  due  on  an  accounting,  or  it  may  be  intended  that  the  money  should 
not  be  payable  till  after  a  period  of  years;  in  each  case  the  necessary 
alterations  on  the  style  will  be  briefly  made,  so  as  to  have  a  correct  state- 
ment of  the  facts  and  oi  the  contract.  In  fixino;  the  place  of  payment,  it  is 
to  be  rememltered  that  it  rco'ulates  the  liability  of  the  parties  for  bank 
remittino-  ehargus. 

The  legal  questions  arising  on,  or  in  connection  with,  the  usual  i)ersonal 
bond  include  the  following:  How  compound  interest  may  be  obtained; 
what  is  covered  ])y  the  penalty  clause ;  the  rights  of  both  parties  in  the 
nuitter  of  compelling  the  making  or  acceptance  (jf  repayment ;  the  trans- 
mission of  the  debt  in  the  succession  of  the  creditor ;  and  its  incidence  iii 
the  succession  of  the  debtor. 

Interest  (q.v.). — It  has  been  laid  down  (Ersk.  iii.  3.  81 ;  Bell,  Con- 
vey.  256)  that  there  can  l)e  no  valid  obligation  for  compound  interest. 
The  Act  founded  on  by  Erskine  (1621,  c.  28)  is  repealed,  and  it  is  difficult 
to  see  any  ground  for  tbi-  dictiuu.  It  is  admitted  that  such  accumulation 
may  be  expressly  agreed  to  by  the  creditor  under  a  bond  of  corrol)oration  as 
regards  arr(>ars  existing  at  tliat  date  (])ell,  fmpra) ;  the  Act  1  &  2  Vict.  c.  114 
(ss.  5  and  10)  provides  nuichinery  for  reaching  the  same  result  from  time  to 
time  without  the  (lel)tor's  consent ;  and  see  the  express  terms  of  the  judgment 
of  the  Court  hi  Molleson  (1802,  19  II.  581). 

Poia/fi/. — The  jienalty  covers  only  actual  expense,  loss,  and  damage 
incurred  by  tlie  cretlitor  tbrougli  the  debtor's  default.  As  to  expenses 
which  are  included,  see  the  cases  of  Gordon,  1761,  Mor.  10050,  and  Young, 
1796,  Mor.  1005;').  It  will  observed  that  even  if  liability  for  such  expenses 
as  are  covered  by  the  penalty  clause  could  be  established  otherwise,  as  by 
a  PCjiarate  action,  still  the  presence  of  the  clause  in  the  bond  has  the  advant- 
age of  giving  the  creditor  the  benefit  of  any  security  constituted  ])y  the  bond 
for  such  ex])enses,  as  well  as  for  principal  and  interest.  The  usual  form  of 
l)ersonal  bond  includes  no  obligation  for  expenses.  This  appears  to  be 
;in  omission;  and  if  wished,  an  express  clause  can  be  adapted  from  the 
clause  in  form  of  bond  and  assignation  in  security  on  p.  172,  in/ro. 

Repayment. — In  the  absence  of  any  agreement  to  the  contrary,  the  debtor 
under  a  personal  bond  is  entitled  to  repay  the  loan  at  any  time  after  the 
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term  of  payment  without  notice ;  and  in  like  manner  the  creditor  can  call 
it  up  at  any  time  after  the  term  of  payment,  giving  the  usual  charge  for 
payment,  or  proceeding  by  action  if  the  bond  should  contain  no  consent 
to  registration  for  execution.  When  a  fixed  endurance  has  been  agreed  to 
on  both  sides,  the  debtor  cannot  insist  on  making  repayment,  against  the 
■will  of  the  creditor,  otherwise  than  in  terms  of  the  agreement,  any  more  than 
the  creditor  can  in  such  a  case  force  payment  before  the  agreed-ou  term 
(Ashhioion,  1892,  20  E.  187). 

Creditor's  Succession. — Originally  all  bonds  with  a  clause  of  interest 
were  heritable  after  the  first  term  of  payment  of  interest  or  if  the  term  of 
payment  of  principal  was  distant  or  uncertain  with  interest  running  in  the 
meantime.  The  test  is  the  interest.  Thus  a  bond  without  a  clause  of 
interest  was  always  moveable  (Ersk.  ii.  2.  9).  And  no  matter  whether  the 
first  term  of  payment  of  interest  was  earlier  or  later  than,  or  simultaneous 
with,  the  term  of  payment  of  principal,  the  bond  remained  moveable  until 
the  first  term  of  pavment  of  interest  had  arrived  (Bajrlciys,  1G82,  Mor. 
5777;  Grai/,  1859,  2i  D.  709;  Bownie,  1866,  4  M.  1007).  Again,  while 
a  bond  with  a  distant  or  uncertain  term  of  payment  of  principal  was 
heritable  from  the  first  if  it  bore  interest  {Gray,  1666,  Mor.  3629),  on  the 
other  hand  such  a  bond  remained  moveable  if  it  bore  no  interest  until  the 
distant  or  uncertain  date.  Grays  (1859,  supra)  case  was  an  instance  of  a 
bond  of  this  kind.  It  was  payaljle  on  the  death  of  a  third  party,  until 
whose  death  it  l)ore  no  interest ;  and  accordingly  it  was  found  to  Ije 
moveable. 

This  state  of  tlie  law  resulted  practically  in  sending  all  personal  bonds 
to  the  heir  along  with  the  landed  estates  or  other  heritable  property  in 
intestate  successions.  The  law  w^as  altered  in  1641  (c.  57)  and  1661 
(c.  32).  These  Statutes  do  not  touch  bonds  with  heritable  security  or 
bonds  excluding  executors.  The  1661  Act  provides  that  other  bonds, 
granted  after  16th  Nov.  1641,  are  to  be  moveable  except  as  regards  (1) 
the  fisk,  and  (2)  the  rights  of  husband  and  wife.  The  clause  as  to  the  fisk 
prevents  such  bonds  falling  to  the  Exchequer  under  single  escheat  {q^.v.). 
The  second  exception  excludes  such  bonds  from  (1)  the  jus  mariti,  (2)  the 
his  relictce,  and  (3)  the  jus  relieti.  It  is  to  be  understood,  however,  that  the 
Act  of  1661  does  not  exclude  those  conjugal  rights  further  than  they 
were  excluded  before  1641 ;  the  Act  merely  prevents  such  rights  extend- 
ing further  than  previously.  Thus,  as  before  1641,  so  after  that  date  and 
down  to  the  present  time,  the  jus  rclictcv  (and  now  the  jus  rclicti)  include 
personal  bonds  where  tlie  first  term  of  payment  of  interest  has  not  arrived 
at  the  death  of  the  spouse  whose  succession  is  in  f|uestion,  unless  the  term 
of  payment  of  principal  l)e  distant  or  uncertain,  and  even  then,  if  no  interest 
runs  till  such  term.  And  as  regards  the /us  mariti,  down  to  the  Married 
Women's  Property  Act,  1881,  it  included  personal  bonds  where  the  first 
term  of  payment  of  interest  had  ncjt  arrived  at  the  date  of  the  marriage,  or 
at  the  date  of  the  acquisition  of  the  bond  by  the  wife  after  marriage,  with 
the  same  exception  and  sul)-exception  as  just  stated  with  reference  to 
distant  or  uncertain  terms.  And  even  yet  in  tliose  marriages  contracted 
before  the  Act  of  1881,  in  which  th&  jtis  mariti  remains  in  force  as  regards 
subsequent  acquisitions,  it  includes  personal  bonds  acquired  by  the  wife 
before  the  first  term  of  payment  of  interest,  but  again  under  the  same 
exception  and  sub-exception. 

It  is  not  unconnnon  to  find  special  Acts  of  I*arliament  declaring  certain 
bonds  to  be  "moveable  or  personal  estate,"  witliont  iei)eating  the 
exception  found  in  the  1661  Act  applicable  to  the  rights  of  luisband  and 
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wife.  Tlie  question  then  arises  wliether  the  jKni-repetitiou  of  this 
exception  results  in  its  repeal  as  regards  the  honds  to  which  such  special 
Acts  apply. 

lionds  excluding  executors  are  in  a  ])eculiar  position.  Tiie  Act  <jf  IGGl 
declares  that  they  are  "  to  he  lieritahle  and  to  jtertain  to  tlie  heir."  It  has 
been  doubted  whether  tliis  makes  them  heritable  as  rewirds  the  rights  of 
husl)and  and  w  ifc,  luit  it  is  ditticult  to  see  how  any  other  conclusi<ni  could 
be  readied.  Such  bonds  continue  heritable  in  the  j)erson  of  the  heir  of 
the  original  creditor  {Mackaij,  17-!.'),  ^lor.  Wl'lA).  Ikit  it  is  another  ([uesti<ni 
whether,if  such  a  bond  isassigned  without  repeating  theexclusionof  executors, 
it  thereby  becomes  personal  in  the  new  creditor,  or  remains  heritable.  If 
it  were  assigned  to  the  new  creditor  "  ami  In's  rjccntors''  it  would  manifestly 
be  rendered  personal;  and  the  same  would  result  if  the  new  destination 
were  to  him  "and  his  heirs  and  executors"  (Sandilanfls,  1680,  Mor.  5498). 
]]ut  if  it  were  assigned  to  the  new  creditor  sim})ly,  or  to  him  "and  his 
heirs,"  tlicre  would  be  room  for  (iuestion  {Kennedy,  1747,  Mor.  5499 : 
Ersk.  ii.  2.  12).  It  will  be  observed,  however,  tliat  the  exclusion  of 
executors  is  applical)le  only  to  the  executors  of  the  original  creditor,  and 
it  would  seem  to  follow  tliat  in  the  succession  of  the  new  creditor  there  is 
no  exclusion  of  executors,  and  therefore  that  the  bond  is  personal.  That  is 
the  rule  recognised  in  the  case  of  heritable  securities  (Consolidation  Act, 
s.  117).  See  /l'('.s^s,  4  July  1809,  F.  C.  Personal  bonds  excluding  executors 
are  practically  unknown. 

"Without  an  express  exclusion  of  executors,  a  bond  may  be  made 
heritable  dcstinationc,  as  by  taking  it  to  the  creditor  and  his  heir  in 
heritage,  or  his  heir  of  line  or  nearest  heir-male.  But  a  destination  to 
heirs  of  the  body  has  not  that  effect  {Duff,  1745,  Mor.  5429).  That 
follows  from  the  consideration  that  a  destination  to  "  heirs "  leaves  the 
bond  personal,  and  the  addition  of  the  words  "  of  the  body  "  merely  limits 
the  selection  within  the  same  class,  i.e.  personal  representatives.  It  is 
very  common  to  find  the  oliligation  running  in  favour  of  "  heirs,  executors, 
and  assignees";  but  " executors  and  assignees "  is  both  shorter  and  more 
correct. 

Even  where  l)onds  are  heritable  altogether  or  to  certain  eflects,  the 
interest  to  date  of  death  or  other  event  in  (question  is  movealde  (IGGl,  c.  o'l). 

Debtors  Sueeession. — Even  thougli  the  bond  do  not  contain  a  re- 
nunciation of  the  benefit  of  discussion,  the  creditor  has  rii2;ht  of 
action  aganist  the  successors  in  both  the  persoiuil  and  heritable  estates, 
and  he  can  proceed  against  the  latter  in  the  first  instance :  but  whether 
he  do  so  first  or  not,  he  must  ol)serve  a  certain  order,  i.e.  in 
attacking  the  successors  in  the  heritable  estate.  The  order  is:  (1)  the  heir 
specially  bound  or  taking  the  property  relative  to  which  the  ol)ligation 
is  granted,  (2)  heir  of  line,  (:'))  formerly  heir  of  con(]uest,  (4)  heirs- 
male,  (5)  other  heirs  of  provision,  and  of  these  apparently  the 
heir  of  a  marriage  is  liable  last  (Bell,  Convey.,  247,  and  authorities 
cited;  r.ell,  Prin.  s.  19.S5 ;  M'Laren,  Wilh,'  l^'li)).  The  dillerence 
residting  from  a  rentuiciation  of  the  benefit  of  division  is,  that  not  only 
may  the  creditor  attack  the  heritable  successors  before  he  sues  the  personal 
representatives  (as  he  always  may),  but  he  may  take  the  former  in  any 
order  he  eliooses.  The  opinion  has  been  expressed  that  an  obligation  on 
"heirs  and  executors  jointly  antl  severallv,"  ini])orts  an  exclusion  of  the 
right  of  discu.ssion  (per  L.  Watson  in  Barm,  1887,  14  K.  (H.  L.)  20).  It 
would  not  be  iirudent  to  rely  u})on  this,  and  there  is  no  occasion  to  do  so. 

Althougli  a   bond  may  be    heritable  in    the  creditor's  succession    (see 
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above),  it  does  not  follow  that  it  is  lieritable  in  the  debtor's  succession 
also.  Thus  there  is  no  authority  for  holding  that  a  l)ond  excluding 
executors  is  heritable  in  the  debtor's  succession.  The  cHstinction  is 
obvious,  for  the  creditor  has  power  and  control  over  the  destination,  and 
the  debtor  has  not.  The  converse  case  of  heritable  securities  is  in  point ; 
these  are  moveable  in  tlie  creditor's  succession,  but  herital)le  in  that  of  the 
debtor.  But,  as  regards  Jks  rclida!.,  bonds  which,  if  due  to  the  deceased, 
woidd  not  increase  the  widow's  share,  are  not  to  be  reckoned  against  her 
if  due  by  the  estate  {Boss,  U  Nov.  1816,  F.  C:  Fraser,  980). 

As  to  questions  between  creditors  under  l)ouds  on  the  one  liand,  and 
legatees  and  other  beneficial  successors  on  the  other,  and  the  duties  and 
liabilities  of  the  debtor's  trustees  in  that  connection,  see  Forhcs,  189o,  31 
S.  L.  E.  225,  and  cases  cited;  and  Miller,  1893,  20  II.  075. 

Variations  in  the  form  and  effect  of  bonds  arise  from  the  parties  by  and 
to  wliom  they  are  granted.  Amongst  others  the  following  may  be  referred 
to,  namely,  bonds  by  (1)  two  or  more  persons,  (2)  princijial  and  cautioner, 
or  (3)  trustees  or  others  in  a  fiduciary  capacity ;  and  bonds  to  (1)  trustees, 
etc.,  or  (2)  two  persons  in  liferent  and  fee. 

Two  or  more  Ohliyants. — The  princi^jal  points  are  whether  they  are  to  be 
liable  in  solidum  or  only  j^ro  rata,  and  the  risk  which  the  creditor  runs 
from  giving  time,  parting  with  securities,  etc.  If  it  he  intended  that  they 
should  be  liable  in  solidum,  the  proper  expression  is  "jointly  and  sever- 
ally"; l)ut  the  same  result  follows  from  the  word  "  severally,"  or  "  all  as 
full  debtors,"  or  if  it  is  a  case  of  partnership,  or  if  the  ol)ligation  be  ad 
factum  ])ra'standu)n  ;  the  effect  of  "conjunctly"  is  doul)tful  (Bell,  Frin.  ss. 
54-61,  and  cases  cited).  Principal  and  cautioner  are  also  jointly  and 
severally  liable  {Grant,  1721,  Mor.  14633;  Bell,  Prin.  s.  245).  For  other 
specialties  in  bonds  of  caution,  see  Cautioxahy  Obligations. 

The  Bankruptcy  Act,  1856  (s.  56),  provides  that  when  one  of  the 
obligants  is  bankrupt,  the  creditor  does  not  release  a  co-ol)ligant  by 
drawing  a  dividend  from  the  estate  of  tlie  l)ankrupt,  and  consenting  to  a 
discharge  or  to  any  composition.  This,  however,  does  not  meet  the  case  of 
private  arrangements,  and  it  is  connnon  to  insert  special  clauses  dealing 
with  these  and  similar  matters,  as  well  as  with  the  case  of  any  of  the 
obligants  not  signing,  or  of  some  of  the  signatures  not  being  genuine.  The 
following  clauses,  though  somewhat  lengthy,  are  exhaustive : — 

And  we  do  each  herel\y  agree  and  declare  as  follows,  namely  :  (First)  That  the 
oliligations  undei-taken  liy  us  res])ectively  shall  l)e  effectual  against  us  respectively  and 
our  foresaids,  notwithstanding  tlie  non-existence  of  the  other  [others],  or  any  defect  or 
nullity  in,  or  any  faihire  or  e.xtinction  of,  the  oldigations  undertaken  or  intended  to  be 
undertaken  by  the  other  [others'],  or  in  c>r  of  any  of  the  securities  constituted  or 
intended  to  be  constituted,  and  that  the  securities  constituted  by  us  respectively  shall 
remain  in  full  force  notwitlistanding  such  non-existence  as  aforesaid,  ov  any  defect  or 
nullity  in,  or  any  failure  or  extinction  of,  the  ol)ligations  undertaken  or  intended  to  be 
undertaken,  or  in  or  of  any  (jf  tlie  other  securities,  the  said  A',  [creditor]  being  nowise 
responsible  for  the  validity,  sulticiencv,  or  coutiiuiance  of  any  of  the  oliligations  or 
securities  ;  (second)  that  in  any  case  the.se  presents  shall  be  in  all  respects  binding  and 
effectual  as  regards  any  one  or  more  who  do  subscrilie,  even  though  one  or  more  should 
not  subscribe,  or  though  any  of  the  other  signatiu-es  .should  not  be  genuine  or  should  be 
null  or  reducible,  or  should  otherwise  lie  or  liecome  ineli'ectual  ;  and  (fhird)  that  we  are 
both  [all]  jirincij)al  debtors  to  the  said  A'.,  and,  further,  that  he  and  his  foresaids  shall  be 
entitled  to  treat  each  one  of  ns  as  if  siich  one  were  solely  and  alone  liable,  and  as  if 
the  security  constituted  by  such  one  were  tlu^  only  security  ;  and  particularly,  but 
without  ](rejxulice  to  the  .said  generality,  the  said  A',  and  his  foresaids  shall  be  entitled 
not  only  to  all  the  rights  and  powers  competent  to  creditors  at  common  law  and  under 
Statute,  l)ut  also  to  the  following  rights  and  powers,  all  in  be  exercised  or  not  in  their 
sole  discretion  without  the  consent  of  us  or  either  [any]  of  us  or  our  representatives, 
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namely  :  (a)  To  a(( ciit  a  dividend  umlcr  any  inivate  arrangement  with  reference  to 
tlie  atlairs  (jf  eitliL-r  ("/(//]  of  us,  and  tliiMeii))on  to  discharge  the  ol)ligant  from  \vh(jse 
estate  or  on  wliose  Ijolialf  siudi  dividend  in  paid  ;  (h)  to  give  time  ;  (c)  t(j  jiart  with 
securities  witli  or  williuut  con.sideration  ;  and  {d)  to  discharge  any  obligations  or 
securities  with  (jr  without  consideration — all  without  prejmlice  to  the  continuing  full 
liahility  (jf  us  and  our  foresaids  so  far  as  not  expressly  discharged,  and  also  without 
prejudice  to  tlie  securities  lield  by  the  said  X  and  his  foresaids  so  far  as  not  expressly 
renounced. 

Bonds  1)1/  Triififrrs. — The  important  points  are  the  trustees'  ])Owcr  to 
borrow,  and  whether  they  are  or  are  not  to  he  perscjiiall}'  liable.  If 
personal  lialjility  Ije  not  intended,  tlie  Ijond  ought  to  be  anxiously  framed 
so  that  the  granters  Imid  themselves  "oidy  as  trustees  foresaid,  and  not 
personally  or  indi\'iduaiiy,"  and  the  consent  to  registration  ouglit  to  he  for 
execution  against  tlie  granters  in  the  same  qualified  terms  (M'Ljiren,  Jf  "ills, 
1334,  1339).  lUit  in  any  case  the  trustees  will  he  liable  if  they  part  witli  the 
trust  estate  without  making  proper  provision  for  the  debt  (Thoitison,  1829, 
7  S.  787 ;  Millfv,  1893,  20  IJ.  G75).  All  the  trustees  ought  to  sign  the  bond 
(Scott,  1822,  1  S.  (332)  :508). 

Bonds  to  2Vustccs. —  Tho  obligation  ought  to  nm  in  faxour  of  the  named 
trustees  "  and  the  survivors  and  survi\T)r  of  them."  A  clause  is  sometimes 
inserted  to  the  effect  tliat  neither  the  del)tor  nor  any  assignee  is  to  be  con- 
cerned witli  the  a})plication  of  any  money  which  he  may  pay  to  the  trustees. 
But  even  without  such  a  clause  there  is  no  authority  f(jr  charging  the 
debtor  or  any  assignee  with  any  duty  to  see  to  the  application  of  the  money 
by  the  trustees ;  and  if  such  a  duty  did  exist,  it  is  diliicult  to  see  how  such 
a  clause  could  afford  protection. 

Bonds  to  Ufcrcntcr  and  fiar  are  very  inconvenient.  l>oth  liferenter  and 
liar  must  concur  in  assigning  or  discharging.     A  trust  is  more  appropriate. 

Assignations  of  Bonds. — The  rule  of  the  connuoii  law  (still  recognised 
in  many  contracts ;  see  Assignation)  was  that  neither  party  could  sub- 
stitute another  in  liis  place,  and  therefore  it  was  held  incom])etent  for  a 
creditor  to  assign  his  bond  to  a  new  lender  without  the  delator's  consent. 
Tills  difficulty  was  overcome  by  the  creditor  giving  the  new  lender  an 
irrevocable  mandate  to  recover  principal  and  interest.  The  next  stage  was 
a  direct  assignation,  sup]>leniented  1)y  a  clause  of  mandate.  Finally,  the 
Transmission  of  ^loveables  Act,  18G2,  left  the  direct  assignation  without 
the  mandate.  The  Act  introduced  two  new  forms,  the  one  to  be  written 
separately,  and  the  other  to  be  annexed  to  the  bond.  In  the  statutory 
forms  the  destination  is  to  the  assignee  "and  his  heirs  or  assignees."  but  it 
is  better  to  substitute  "executors."  If  the  granter  is  not  the  t)riginal 
creditor,  his  title  will  be  brielly  deduced ;  and  if  the  assignation  is  partial 
only,  the  exact  extent  must  be  stated. 

The  statutorv  forms  of  assignation  contain  no  clause  of  warrandice, 
which,  however,  is  a  matter  of  great  importance  in  such  assignations.  If 
the  assignation  is  gratuitous,  there  is  inii»lied  simple  warrandice,  i.e.  against 
future  acts  and  deeds.  The  warrandice  implied  in  a  sale  of  a  debt  is  from 
fact  anil  ileed,  and,  further  (the  transaction  being  onerous),  there  is  implied 
warrandice  that  the  del  it  exists  and  is  due  to  the  assigner,  i.e.  dehitum 
suhcssr  (Sinclair,  1820,  7  S.  401).  This  is  the  rule  even  though  the  price 
fall  short  of  the  debt,  and  in  that  case  the  warrandice  extends  to  the  full 
debt,  and  is  not  limited  to  the  price  (Houstouu,  1717,  Mor.  10619).  Even 
express  warrandice  from  fact  and  deed  does  not  exclude  the  im])lied 
warrandice  dthitinn.  suhcssc.  "The  warrandice  e.\]iressed  left  the  warrandice 
implietl  from  the  nature  of  the  transaction  untouched"  (i-Vrr/cz-.l 828,0  S.  818). 
But  there  is  no  implied  warrandice  of  the  solvency  of  the  debtor,  nor  has 
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absolute   ^valTandice   that   effect   {Barclay,  1671,  Mor.  16591).      Cf.  Bell, 

Prill,  s.  1469. 

The  assignee  of  a  personal  bond  is  exposed  to  all  exceptions  pleadable 
against  the'^assigner.  Thus  the  debt  may  have  been  wholly  or  partly 
repaid,  or  there  "may  be  compensating  claims.  The  new  lender  is  not  in 
safety 'to  take  an  assignation  without  first  making  inquiry  of  the  debtor 
whether  the  whole  debt  still  remains  due  and  unaffected  in  any  way. 

Discharge. —Th\s  may  take  the  form  of  a  deed,  tlnis: — 

I,  A.  B.,  in  consideration  of  the  sum  of  £  ,  instantly  paid  to  me  by  C.  D.,  do 

hereby  discharge  a  bond,  dated  ,  granted  by  the  said  0.  D.  in  my  favour 

for  £'  ,  and  all  interest  due  thereon. — In  witness  whereof. 

But  a  receipt  on  the  bond  is  sufficient. 

Bond  and  Assif/nation  in  Security. — Tliis  is  the  form  of  deed  used  when 
security  for  the  debt  is  constituted  over  personal  property,  such  as  life 
policies,  legacies,  shares  of  trust  estates,  etc. ;  also  over  leases,  recorded  or  un- 
recorded (see  Lease)  ;  also  sub-securities  over  heritable  securities,  which  are 
not  uncommon.  Contining  attention  to  the  first  of  these  classes,  it  is  to  be 
observed  that  there  are  as  yet  no  statutory  facilities  for  sucli  securities. 
The  consequence  is  that  either  unduly  wide  powers  must  be  given  to  the 
creditor,  enabling  him  to  deal  with  the  security  as  if  it  were  his  own  property, 
as  in  the  form  "in  the  Juridical  Styles  (ii.  351),  or  the  deed  is  greatly 
lengthened  by  the  insertion  of  clauses  giving  powers  of  sale  and  other 
powers,  and  regulating  their  exercise ;  and  in  the  case  of  securities  over  life 
policies,  there  must  also  be  obligations  for  keeping  them  in  force  and  renew- 
ing them,  which  might  also  be  regulated  by  short  statutory  clauses.  The 
fuilowin"  is  a  very  full  form  of  a  bond  secured  over  a  life  policy : — 


I,  A.  B.  \rei)eat  receipt  clause  and  ohliijation  for  principal,  interest,  and  penalties,  as  rn. 
form  of  unsecured  j)ersonal  bond  on  j).  167,  supra)  :  And  in  security  of  the  obligations  here- 
inbefore and  hereinafter  undertaken,  I  assign  to  the  said  C.  D.  and  his  executors  and 
assignees  whomsoever,  but  redeemably  as  after  mentioned,  yet  irredeemably  in  the  event  ot 
a  sale  by  virtue  hereof,  the  policy  of  assurance  granted  by  the  A'.  Assurance  Company 
in  mv  favour  on  my  own  life  for  the  sum  of  £  ,  numliered  and  datecl 

,  on  which  there  is  a  premium  of  £  ,  payable  on  the  chiy  of 

in  each  year  :  Together  with  the  said  sum  contained  in  the  said  policy  of 
assurance,  and  all  bonus  additions  which  have  accrued  and  which  may  accrue  thereon,  and 
my  whole  right,  title,  and  interest,  present  and  future,  in  or  to  the  said  policy  of  assurance, 
and  in  or  to  any  claims,  bonuses,  advantages,  or  benefits  which  have  arisen  or  which  may 
arise  therein- in  any  manner  of  way  :  With  full  power  to  the  said  C.  D.  and  his  foresaids 
in  their  sole  discretion,  without  th'e  consent  of  me  or  my  foresaids,  and  before  as  well  as 
after  default,  to  do  everything  in  relation  to  the  said  policy  of  assurance,  and  any  i)olicy 
or  policies  which  may  be  substituted  therefor,  or  for  recovery  of  the  sums  therein  con- 
tained and  i>roceeds  thereof,  which  I  could  have  done  before  granting  these  presents  or 
which  I  or  mv  foresaids  may  come  to  have  right  to  do,  and  particularly,  but  without  pre- 
judice to  the  said  generality,  with  power  to  the  said  C.  I),  and  his  foresaids  to  recover  the 
sums  contained  in  the  said^  original  and  substituted  policies  of  assurance  and  proceeds 
thereof,  and  to  give  valid  and  effectual  discharges  therefor  :  And  also  with  power  froni  time 
to  lime  to  exercise  all  options  wliich  are  or  may  become  availaljle  under  the  said  original 
and  substituted  policies  of  assurance,  and  to  carry  out  the  same  and  to  recover  all  sums 
pavable  in  respect  thereof,  and  to  give  valid  and  effectual  discharges  therefor  :  And  also 
with  power  from  time  to  time  to  make  total  or  partial  surrenders  of  bonus  aclditions 
accrued  or  to  accrue,  or  ]>oth,  and  that  in  exchange  for  cash  payments  which  the  said  C.  D. 
and  his  foresaids  shall  have  power  to  receive  and  discharge,  or  in  2>avnient  of  premiums, 
or  towards  reduction  of  premiums,  permanent  or  temporary,  or  in  extinction  of  premiums, 
or  otherwise  ;  and  generally  with  power  from  time  to  time  to  arrange  for  and  carry  out 
sucli  changes  as  they  may  think  jjroper  in  the  terms  of  the  said  original  and  substituted 
policies  of  assurance,  and  in  the  amount  payable  thereunder,  and  in  the  nature  and  con- 
ditions of  the  assurance  itself,  and  in  the  amount  of  premiums  payable  therefor  :  And  I 
bind  myself  and  my  foresaids,  all  jointly  and  severally  as  foresaid,  to  fulfil  all  the  con- 


BOND  173 

ditions  necessary  for  the  upkeep  of  the  said  original  and  substituted  policies  of  assurance, 
and  to  keep  the  said  original  and  suljstituted  policies  of  assurance  in  force  ;  and  for  tliat 
purpose,  inter  alia,  to  make  jjaynient  to  the  respective  assurance  otKces  in  each  ■v  car 
of  the  iireniiunis  and  extra  or  increased  preniiiinis  which  may  become  payable  in 
respect  then-of,  ami  that  so  long  as  the  siim.-^  due  or  to  become  due  under  these  presents  or 
any  part  thereof  shall  remain  uiij)aid,  and  to  exhilnt  discharges  thereof  to  the  said  V.  IJ. 
and  his  foresaids  14  days  at  least  l)efore  the  last  day  of  gi-ace  for  payment  of  each  such 
])reiiiiuiii ;  and  in  c;ise  the  said  <irigiiial  or  substituted  ixijiciesof  assuraix-e,  oranv  of  them, 
shall  fniiii  any  cause  become  void  or  expire,  then  1  liiiid  myself  and  my  foresaids,  all  joinllv 
and  severally  as  aforesaid,  to  renew  the  same,  and  to  pay  all  tines  and  make  all  other 
l)aymonts  necessary  for  that  jjurjiose,  or  to  effect,  in  name  of  the  s;iid  <J.  IJ.  or  his  foresaids, 
and  deliver  to  them,  a  new  jiolicy  or  new  ]iolii;ies  of  assurance  upon  my  life  in  place 
thereof  with  an  assurance  comjiany  approve(I  of  by  the  said  ''.  J),  or  liis  foresaids,  ancf  that 
for  such  sum  or  sums,  ])ayable  in  such  event  and  on  such  terms  and  conditions,  as  niav  be 
required  by  the  said  (J.  I),  or  his  foresaids  :  And  should  the  sjiid  C.  D.  or  his  foresaids  at 
any  time  advance  the  ])reiiiiums  or  extra  or  increased  premiums  necessary  for  the  ujjkeep 
of  the  said  (iri^'inal  and  substituted  jiolieiesof  assurance  or  any  of  then),  or  beat  the  cost 
of  renewing  any  of  the  said  original  or  substituted  policies,  or  paying  tines  or  making  other 
])ayments  necessary  for  these  purjjoses,  or  of  ettecting  a  new  policy  or  new  j)olicies  on  niv 
life,  all  of  which  they  are  hereby  in  their  sole  discretion  empowered,  but  shall  not  lie 
Ixjund  to  do,  I  herein-  bind  myself  and  my  foresaids,  all  jointly  and  severally  as  afores;ud, 
to  re])ay  on  demand  all  sums  so  disbursed,  with  a  fifth  i)art  more  of  liquidate  ])enalty  in 
case  of  failure  in  jjunctual  repayment,  and  with  interest  thereon  respectively  at  the  rate 
of  per  centum  per  annum  from  the  date  of  advance  till  rei)aynient  :  Declaring, 

as  I  hereby  agree,  that  the  amount  due  at  any  time  shall  be  sutliciently  and  conclusively 
ascertained  and  constituted  by  a  certificate  under  the  hand  of  the  said  C.  D.  or  his  fore- 
saids or  their  agent  ;  and  that  no  susj)ension  of  a  charge  or  threatened  charge  for  pav- 
ment  of  any  sum  so  ascertained  shall  lie  applied  for  or  jiass  except  on  consignation  onlv  : 
And  it  is  hereby  provided  and  declared  tliat  in  the  event  of  failure  in  payment  of  the 
principal  sum,  interest,  advances  hereby  authorised,  and  interest  thereon,  all  as  before 
provided,  and  expenses  as  after  mentioned,  or  any  of  them  or  any  part  thereof,  within 
[state  'period],  after  a  written  denumd  of  payment  addressed  to  me  or  any  of  my  foresaids 
at  my  present  or  at  my  or  their  last  known  address  by  or  on  behalf  of  the  said  C.  1).  or 
his  foresaids,  and  posted  in  ordinary  course  (a  certificate  signed  by  the  said  CD.  or 
any  of  his  foresaids  or  their  agent  being  sufficient  evidence  of  such  demand  and  postage, 
and  the  validity  of  such  demand  and  of  any  sale  folhnving  thereon  being  nowise  affected 
by  the  jiupillarity,  minority,  or  legal  inca])acity  of  the  person  to  whom  such  demand 
may  be  addressed),  then  and  in  that  case  it  shall  Ije  lawful  to  and  in  the  power  and  option 
of  the  said  C.  D.  and  his  foresaids,  at  any  time  after  the  expiration  of  the  said  period  of 

,  and  without  anj*  other  intimation  or  procedure,  to  sell  the  said  original 
and  substituted  jiolicies  of  assurance  in  whole  or  in  lots,  and  that  either  by  public  vo\\\t 
or  private  bargain,  and  with  or  without  advertisement,  and  I  hei-eby  grant  power  of 
sale  accordingly,  declaring  that  the  foresaid  power  of  sale  may  be  exercised  by  way  of 
surrender  to  the  respective  assurance  companies  :  And  I  warrant  the  said  policv  of 
assurance  and  conveyance  thereof  absolutely  :  And  I  reserve  power  of  redemption  at  any 
term  of  "Whitsunday  or  Martinmas  after  the  said  term  of  ])ayment,  on  three  months' 
notice  in  writing,  and  that  by  payment  or  consignation  in  the  said  Bank  in 

of  the  said  princijial  sum,  penalties  if  incurred,  interest,  advances,  interest 
thereon,  and  expenses  :  And  I  bind  myself  and  my  foresaids,  all  jointly  and  severally  as 
aforesaid,  for  the  exjienses  which  may  be  incurred  by  the  said  C.  I),  and  his  fores;\ids  in 
enforcing  or  endeavouring  to  enforce  the  obligations  hereby  undertaken,  or  in  exercise  of 
the  powers  hereby  conferred,  or  otherwise  in  consequence  hereof  or  in  relation  hereto,  or 
to  the  premises  in  any  manner  of  way,  and  for  the  expenses  of  assigning  and  discharg- 
ing this  si'curity  :  And  I  consent  to  registration  hereof  for  preser\ation  and  execution. — 
In  witness  whereof. 

The  bond  will  be  followed  by  intimation  to  the  insurance  company,  and 
it  is  necessary  to  ascertain  beforehand  tliat  the  company  liave  no  claim 
against  the  policy,  and  what  notices  they  have  received  allectiny;  it.  The 
insured's  age  shoitld  also  be  admitted  by  the  company.  Any  assignation  of 
the  bond,  and  the  discharge  of  it,  will  in  like  manner  be  intimated  to  the 
company,  and  assignations  will  also  l)e  intimated  to  tlie  debtor  under  the 
bond.  No  assignation  sliould  ever  be  taken  without  first  making  inquiries 
both  of  the  debtor  and  of  the  company  (see  INSUKA^•CE). 
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The  fdllowing  are  forms  of  assignatiun  and  discharge  of  such  a  bond 
and  assignation  in  security  : — 

Assignation. 

I,  C.  D.,  in  consideration  nt  the  sum  of  £  instantly  paid  to  me  by  E.  F.,do 

hereby  assign  to  the  said  E.  F.  and  liis  executors  and  assignees  the  bond  and  assignation 
in  security,  dated  ,  granted  by  .4 .  B.  in  my  favour  for  the  sum  of  £  ,  with 

interest  from  ,  and  all  the  other  obligations  therein  contained  ;  and  also  (in 

f^ecuritv  as  therein  expressed)  the  policy  of  assurance  [describe  it  as  in  homi]. — In  witness 
wliereof. 

Discharge. 

I,  C.  IK.  in  consideration  of  the  sum  of  £  paid  to  me  by  A.  B.,  do  hereby 

discharge  the  bond  and  assignation  in  security,  dated  ,  granted  by  the  said 

A.  B.  in  mv  favour,  and  all  interest  due  tliereon,  and  all  obligations  therein  contained  : 
And  I  re-assign  to  tlie  said  A.  B.,  and  his  executors  and  assignees,  the  policy  of 
assurance  [(/t'.srn7>e  if  as  in  bond]  ;  and  I  warrant  the  foregoing  discharge  at  all  hands, 
and  the  foregoing  retrocession  from  my  own  facts  and  deeds  only. — In  witness  whereof. 

[Ersk.  ii.  2.  9:  Menzies,  186;  Bell,  Convey,  244;  Fraser,  717;  Juridical 
styles,  ii.  308,  349.] 

Bond  and  DisposStion  in  Security.— This  is  the  usual 

form  in  which  securities  f<<r  money  are  created  over  heritable  property.  The 
form  is  statutory,  and  the  effect  of  the  different  clauses  is  declared  by 
Statute  (1868  Act,  Schedule  FF.,  and  s.  119).  The  personal  oldigation  for 
principal,  interest,  and  ])enalties  is  the  same  as  in  a  personal  bond  (see 
Bond),  and  tlien  the  statutory  form  proceeds  thus : — 

And  in  securitv  of  the  personal  obligation  before  written,  I  dispone  to  and  in 
favour  of  the  said  I'.  D.  and  his  foresaids,  heritably  but  redeemably  as  after  mentioned, 
yet  irredeemablv  in  the  event  of  a  sale  by  virtue  hereof,  All  and  Whole  [description  or 
statutory  reference],  but  always  with  and  under  the  burdens  [refer  to  these  if  necessary]  : 
And  that  in  real  security  to  "C.  IJ.  and  his  foresaids  of  the  whole  sums  of  money  above 
written,  principal,  interest,  and  penalties  :  And  I  assign  the  rents  :  And  I  assign  the 
writs  :  And  I  grant  warrandice  :  And  I  reserve  power  of  redemption  :  And  I  oltlige 
mvself  for  the  expenses  of  assigning  and  discharging  this  security  :  And,  on  default 
in  payment,  I  grant  power  of  sale  :  And  I  consent  to  registration  for  preservation  and 
execution.— In  witness  whereof. 

The  clauses  are  thus:  (1)  Keceipt  and  obligation,  (2)  disposition,  (3) 
assignations  of  rents  and  (4)  writs,  (5)  warrandice,  (6)  redemption,  (7) 
obligation  for  expenses,  (8)  power  of  sale,  (9)  registration,  (10)  testing  clause. 
Observations  are  necessary  on  those  clauses,  except  the  9th  and  10th. 

1.  Bcceijyt  and  Obligation. — There  can  be  no  heritable  security  for  money 
unless  it  is  (1)  definite  in  name  of  creditor,  (2)  definite  in  amount, 
and  (3)  advanced  at  or  prior  to  the  delivery  of,  or  infeftment  on,  the  bond, 
whichever  may  be  later  in  date.  The  Act  1696,  c.  5,  annuls  securities  for 
debts  "  to  be  contracted  for  the  future,"  so  far  as  regards  any  deljt  "  con- 
tracted after  the  infeftment "  (see  authorities  in  Eoss,  L.  C.  L.  E.  632,  et  seq.). 
But  where  the  creditor  had  insisted  on  having  the  deed  recorded  before  he 
advanced  the  loan,  and  it  was  established  that  the  bond  was  not  dcdiverecl, 
nor  the  loan  paid  over,  until  after  hifeftment,  it  was  held  that  the  Act  did 
not  apply.  Nor  will  the  Act  apply  where  there  is  an  absolute  obligation 
on  the  part  of  the  lender  to  make  the  advance.  But  the  mere  fact  that, 
instead  of  an  indefinite  obligation  for  future  advances,  the  bond  is  written 
for  a  specified  sum,  will  not  protect  the  security  as  regards  future  advances. 
In  this  connection  the  rule  of  law  applicable  to  debit  and  credit  entries 
in    an    account    current    must    be   kept   in   view.       Tlie  Act   applies  to 
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securities  over  redeemable  as  well  us  over  irredeeniiible  rights.  For  these 
propositions,  see  Ross,  cit.  An  exception  is  made  by  Statute  to  meet  the 
case  of  cash-credits  and  oljligations  of  relief  to  cautioners  (54  Geo.  in. 
c.  137  ;  19  &  20  Vict.  c.  91,  s.  7),  but  tlie  security  is  limited  to  a  definite  sum, 
which  must  be  syjeciticd  in  the  bond,  and  three  years'  interest  at  5  percent. 
Another  way  of  getting  over  the  same  difliculty  is  Ijy  an  Absolute 
Disposition  {q.r.),  with  or  without  a  back-bond.  The  common-law  rule, 
requiring  the  specification  of  a  definite  sum,  does  not  prevent  the  constitu- 
tion of  securities  for  ol)ligations  ad  fiuiiim  'prcrataaihi'ia.  Accordingly,  it 
sometimes  becomes  of  great  importance  to  determine  whether  a  jjarticular 
obligation  is  to  lie  regarded  as  one  for  payment  or  adf.'p-  In  Edmonstone, 
1888,  16  R.  1,  the  ol)ligation  was  to  purchase  and  transfer  to  the  creditor  a 
certain  amount  of  floveniment  Stock.  Tliis  was  an  ol)ligatioii  wliich  could 
be  implemented  only  1)y  payment  of  money,  and  tliat  of  an  indeiinite  amount ; 
but  it  was  held  to  be  an  obligation  adf.j'-,  and  therefore  well  secured. 

2.  Dis2)osition  in  Security  (see  Disposition). — In  jtrinciple  there  is  no 
difference  between  d(»s('ri])tions  in  permanent  titles  and  in  securities;  and 
tlie  Conveyancing  Statutes  neither  recognise  nor  suggest  any  variation  in 
practice.  It  is  always  desirable  in  securities  over  buildings  to  convey  the 
fittings,  etc.     The  clause  may  run — 

Together  willi  all  grates,  Lliuds,  gas-fittings,  and  oilier  fittings  and  fixtures  wliich 
now  are  or  which  may  hereafter  be  in  or  upon  the  sul)jects,  so  far  as  the  same  do  or 
may  belong  to  me  or  my  foresaids. 

Such  a  clause  may  in  certain  events  materially  improve  the  creditor's 
position. 

3.  Assignation  of  Rents. — Tliis  clause  is  declared  (s.  119)  to  import — 

.  .  .  An  assignation  to  the  creditor  and  his  representatives  in  mohilihus  or  his  heirs,  as 
the  case  may  be,  and  to  his  assignees,  to  the  rents  to  become  due  or  payable  from  and 
after  the  date  from  which  interest  on  the  sum  in  the  security  commences  to  run  .... 
including  therein  a  power  to  the  creditor  and  his  foresaids  to  insure  all  buildings  against 
loss  by  fire  ;  and  on  default  in  payment,  to  enter  into  possession  of  the  lands  disjjoned  in 
security,  and  u])lift  the  rents  thereof,  or  to  uplift  the  rents  thereof  if  the  lands  are  not 
<lisponed  in  security,  and  to  make  all  necessary  rejjairs  on  the  buildings,  subject  to 
accounting  to  the  debtor  for  any  balance  of  rents  actually  recovered  beyond  what  is 
necessary  for  ])ayment  to  such  creditor  and  his  foresaids  of  the  sums,  principal  interest 
and  penalty,  thie  to  him  or  them  under  such  security,  and  of  all  expenses  incurred  by 
him  or  them  in  reference  to  such  possession,  including  the  expenses  of  management, 
insurance,  and  rejiairs.  .  .  . 

If  the  security  embraces  superiority-rights,  the  clause  will  run — 

And  I  assign  the  rents,  feu-duties,  and  casualties  of  superiority,  and  sums  in  lieu 
thereof  and  arrears  thereof. 

The  assignation  of  rents  is  completed  by  recording  the  bond  without  the 
necessity  of  intimation  to  tlie  tenants,  and  is,  without  such  intimation, 
preferable  (as  regards  the  rents  included  in  the  assignation  in  the  bond,  and 
excepting  arrears)  to  a  more  assignation  or  arrestment,  even  though  inti- 
mated or  used  before  the  infeftment  on  the  bond  (IJell,  Convey.  641).  If  it 
were  otherwise,  no  one  could  lend  on  land  on  the  faith  of  the  records ;  he 
would  also  need  to  make  inquiries  of  all  the  tenants  as  to  assignations 
or  arrestments.  But  the  tenants  are  entitled  to  pay  to  the  proprietor  imtil 
they  are  interpellcd  by  the  bondholder.  To  jirevent  such  payment,  all 
that  is  required  is  actual  notification  by  the  creditor  to  the  tenants ;  but  to 
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trive  the  creditor,  in  turn,  an  active  title  to  uplift  the  rents,  the  procedure 
?s  by  action  of  Maills  and  Duties  {(j.i:). 

Wherever  buildings  are  a  material  part  of  the  security,  they  (and  also 
the  rents  thereof)  ought  from  the  first  to  be  insured  against  fire  in  the 
name  of  the  lender  primo  loco  and  the  borrower  in  reversion.  The  Act 
authorises  fire  insurance  by  the  lender  before  enterhig  into  possession,  but 
it  does  not  appear  to  create  security  for  the  premiums  until  possession  is 
taken ;  and  in  any  case,  there  may  be  differences  as  to  amount  of  hisurance 
if  not  sjiecially  arranged.  Accordingly,  it  is  usual  to  insert  a  special  clause 
before  the  disposition'in  security.     It  may  run  thus — 

And  in  respect  the  said  C.  D.  and  his  foresaids  may,  if  they  think  fit,  effect  and 
maintain  (but  without  anv  liability  on  their  part  to  effect,  or,  if  effected,  to  maintain)  an 
insurance  against  loss  bv  tire  over"  the  buildings  erected  on  the  subjects  after  disponed, 
to  the  extent  of  £  '  on  buildings,  and  £  on  rents,  I  bind  myself  and 

rav  foresaids  to  repay  to  the  said  C.  D.  and  his  foresaids,  at  the  term  of  Whitsunday 
yearly  the  sum  of  £  ,  or  such  other  sum,  more  or  less,  as  may  be  the  amount  of 

the  annual  premium  disbursed  by  them  for  the  upkeep  of  such  insurance,  with  interest 
at  the  rate  of  5  per  cent,  per  annum  on  each  premium  from  the  date  of  disbursement 
till  repaid. 

It  will  be  observed  that  the  Act  does  not  authorise  glass  insurance. 
That  is  now  very  common,  and  may,  if  wished,  be  specially  sanctioned  in 

the  bond. 

The  Heritable  Securities  Act,  1894  (57  &  58  Vict.  c.  44),  authorises 
(s.  6  and  7)  a  creditor  in  possession  to  grant  leases  not  exceeding  7  years  ; 
and  he  may  apply  to  the  Sheriff  for  power  to  lease  for  longer  periods,  up  to 
31  years  for  minerals  and  21  years  in  other  cases. 

"Until  1894,  if  the  proprietor  was  in  personal  possession  he  could  not  be 
removed  summarily,  but  only  by  an  action  of  declarator  in  the  Court  of 
Session  (Rome,  1881,8  R.  737);  and  he  cannot  be  made  to  pay  rent  for 
his  own  property  (Smith,  1890,  17  E.  1088).  Now,  under  the  1894  Act 
(s  5),  if  interest  is  due  and  unpaid,  or  if  the  principal  is  unpaid  after 
formal  requisition,  the  proprietor  in  such  a  case  is  deemed  to  be  in 
possession  without  a  title,  and  may  be  summarily  ejected. 

The  Act  does  not  lay  down  the  lines  on  which  the  accounting  betw^een 
the  creditor  who  has  been  in  possession  and  the  debtor  or  postponed 
creditor  is  to  proceed.  In  what  instalments  is  the  creditor  bound  to 
impute  any  "  balance  of  rents  "  to  the  principal  of  his  debt  ?  Authority 
is  wanting ;  but  the  Act  is  very  careful  to  protect  the  creditor  against  the 
debtor  redeeming  the  security  without  ample  and  convenient  notice  (see 
EecleinjJtion  below),  and  it  would  be  only  equitaljle  and  consistent  that  the 
creditor  should  not  be  bound  to  apply  rents  to  principal  except  in  reason- 
able amounts  (what  is  reasonable  being,  as  usual,  a  question  of  circum- 
stances), all  sums  unapplied  l)eing  of  course  kept  in  baidv  at  interest. 

4.  Assirjnation  of  Writs. — This  clause  is  (s.  119)  declared  to  import — 

An  assignation  to  the  creditor  and  his  foresaids  to  writs  and  evidents  to  the  same 
effect  as  in  the  fuller  form  generally  in  use  in  a  bond  and  disposition  in  security  with 
power  of  sale  prior  to  30th  September  1847. 

An  important  practical  matter  arising  on  this  clause  is :  Who  is  to 
have  the  custody  of  the  title-deeds  ?  If  the  creditor  wishes  the  custody,  he 
must  specially  stipulate  for  it.  It  is  usual  to  do  so  in  the  case  of  securities 
over  house  properties ;  in  the  case  of  landed  securities,  the  reverse  is  the  rule. 
But  in  any  case  there  ought  to  be  a  discharge  of  lien.  One  way  is  to 
deliver  the  writs  to  the  lender,  and  to  receive  them  back  on  borrowing 
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receipt.     If  the  writs  are  to  be  delivered,  whether  with  or  without  such 
an  arruiigciiieut  f(jr  borrowing  them,  the  clause  may  run — 

And  I  assign  the  writs,  and  have  delivered  those  in  my  possession. 

5.    Wmrandice. — This  clause  imp<jrts — 

AVisolute  warrandice  as  regards  the  kinds  and  the  title-deeds  thereof,  and  warran- 
dice from  fact  and  deed  as  regards  the  rents. 

If  the  obligation  of  warrandice  is  granted  only  by  the  borrower,  it 
adds  notliing  to  tlu^  creditor's  security.  It  is,  however,  a  convenient  clause 
in  wliicli  to  specify  prior  or  j'^ri  p(tssa  securities  l)y  way  of  excejitions. 
But  such  exceptions  will  not  axatc  a  prior  ov  j^ri  2)ctssii,  ranking  in  favour 
of  the  excepted  securities. 

G.  Brdemjjtion.—VndGT  sec.  119  of  the  1868  Act,  and  sec.  49  of  the  1874 
Act,  the  effect  of  the  clause  reserving  ])owerof  redenqiticju  is  as  folhjws : — 

(1)  The  creditor  is  entitled  to  insist  that  rei)ayment  be  (a)  full,  not 
partial,  (b)  at  the  term  of  payment,  or  a  term  of  Whitsunday  or  Martinmas 
thereafter,  and  (c)  after  three  months'  notice. 

(2)  The  notice  is  given  by  the  debtor  or  his  procurator,  in  presence  of 
a  notary  public  and  two  witnesses.  It  is  given  to  the  creditor  ]jersonally 
or  at  his  dwelling-place,  or,  if  he  be  furth  of  Scotland,  then  edictally. 

(3)  If  the  creditor  be  absent  or  refuse  payment,  the  debt  is  consigned  in 
the  baidv  s]>ecified  in  the  bond,  or,  if  none  specified,  tlien  in  an  incorporated 
iScots  bank  having  a  branch  at  the  place  of  payment,  the  redemption  being 
in  such  branch. 

(4)  If,  from  any  cause,  a  discharge  cannot  be  obtained,  then,  following  on 
such  consignation,  the  debtor  obtains  a  certificate  expede  by  a  notary  public 
(1874  Act,  Sched.  L.  2),  wliich  is  recorded  in  the  llegister  of  Sasines ;  and 
the  effect  of  the  consiunation  and  recorded  certificate  is  to  disencumber  the 
lands  of  the  security.  A  postponed  bondholder  wdio  has  sold  the  property 
imder  his  own  bond  is  entitled  to  give  notice  for  redemption  of  prior 
securities  (Bclford,  1895,  22  Iv.  975). 

7.  Ohlhjation  for  Expenses. — By  tlie  1868  Act  (s.  9),  this  clause  is 
declared  to  mean — 

That  any  discharge  and  renunciation,  disposition  and  assignation,  or  other  deed 
necessary  to  be  granted  by  the  grantee,  upon  the  grantor  making  jjayment  and  redeem- 
ing as  aforesaid,  and  also  the  recording  thereof,  should  always  be  at  the  expense  of  the 
grantor. 

Tlie  clause  does  not  cover  the  expense  of  assignations  carried  through 
without  reference  to  the  debtor ;  if  the  expense  of  assignations  is  to  be 
thrown  on  the  debtor,  an  arrangement  must  be  made  with  him,  or  the 
loan  must  be  called  up.  Again,  if  the  loan  is  split  up  without  the  debtor's 
•consent,  it  does  not  appear  that  he  is  liable,  when  he  comes  to  pay  oil'  the 
loan,  for  more  than  one  set  of  expenses  as  for  one  discharge  of  the  whole 
debt.  If  still  wider  liability  is  desired,  such  a  clause  as  that  on  p.  173,  supra, 
may  be  inserted  ;  but  that  is  quite  unknown  in  ordinary  heritable  securities. 

8.  Power  of  Scdc.—^J\u\ex  sec.  119  of  the  1868  Act;  sec.  48  of  the  1874 
Act;  and  sec.  16  of  the  1894  Act,  the  effect  of  the  clause  is  as  follows: — 

(1)  The  creditor  gives  three  months'  notice  to  the  debtor  or  his 
successor.  The  notice  need  not  (as  in  the  case  of  redemption)  be  for  a 
term  of  Whitsunday  or  Martinmas.  It  is  to  be  remembered  that  this 
ihree  months'  notice  is  required  only  as  a  preliminary  to  a  realisation  of 
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the  secnriUj:  the  personal  liability  may  be  enforced  at  any  time  at  or  after 
the  term  of  payment,  on  a  six  days'  charge,  eyen  thongh  a  re(inisition  with 
view  to  sale  may  liaye  been  served  and  be  current  {M'Whirter,  1887,  14 
II.  918;  M'Xab,'l889,  IG  11.  610). 

(2)  The  notice  is  by  a  procurator  for  tlu'  creditor  in  presence  of  a  notary 
public  and  two  witnesses.  For  form,  see  Sched.  FF.  2  of  1868  Act.  It  is 
o-iven  to  the  debtor  personally,  or  at  his  dwelling-place;  or  if  furth  of  Scotland, 
then  edictallv.  If  the  grantor  of  the  bond  have  sold  the  property,  he  or 
his  representatives  shmdd  get  notice,  and  also  the  new  proprietor ;  l)ut  this 
does  not  extend  to  encumbrancers  on  ex  facie  absolute  titles  (Stewart,  1882, 
10  li.  192).  ru])illarity,  minority,  or  legal  incapacity  does  not  affect  the 
notice.  Sec.  16  of  the  1894  Act  ])rovides  for  three  special  cases, 
namely :  (a)  Debtor  dead,  no  title  completed  l)y  heir,  and  name  and  address 
of  hefr  unknown ;  (h)  debtor's  address,  and  whether  he  is  still  alive, 
unknown  :  (r)  address  unknown  of  person  entitled  to  the  notice.  In  each 
of  these  cases  the  creditor  may  apply  to  the  Sheriff  of  the  county  in  which 
any  porticni  of  the  security  is  situated,  for  warrant  for  edictal  intimation 
to  the  debtor  in  such  manner  as  the  Sheriff  may  prescribe. 

(3)  Six  weeks'  advertisement  (after  the  expiry  of  the  three  months)  in  (a) 
newspaper  published  in  Edinlmrgh  or  Glasg<jw,  and  (h)  a  newspaper  pub- 
lished in  the  county  in  which  the  security  is  situated,  or  if  none,  then  in 
the  next  or  a  neighlxjuring  county.  There  must  be  the  full  period  of  six 
weeks  between  the  first  advertisement  and  the  sale  {Ferguson,  1895,  22  E. 
643). 

(4)  Exposure  in  whole  or  in  lots  in  Edinljurgh  or  Glasgow,  or  at  the 
head  burgh  of  the  county,  or  at  the  nearest  parliamentary  or  police  burgh 
w'hether  within  the  county  or  not, 

(5)  If  necessary,  adjourned  exposure  after  three  weeks'  advertisement. 
If  there  is  a  sale,  but  the  purchaser  fails  to  carry  it  out,  and  in  consequence 
there  is  a  re-exposure,  the  original  requisition  holds,  l)ut  there  must  be  six, 
not  three,  weeks'  advertisement  {Howard,  1890,  17  E.  990).  That  case  is 
instructive  also  on  the  question  of  what  will  be  considered  such  delay  as  to 
infer  abandonment  of  the  requisition.  The  interval  betw^een  requisition 
and  sale  was  six  years,  and  between  the  sale  and  last  precedhig  exposure,  three 
years.  The  sale  was  held  effectual.  It  was  also  indicated  that  the  debtor's 
proper  remedy  is  by  interdict ;  and  that  if  he  allow  the  sale  to  proceed,  he 
cannot  attack  the  purchaser  or  his  title,  the  remedy  then  being  in  damages 
against  the  selling  creditor. 

(6)  If  tliere  is  any  surplus,  it  is  consigned  in  bank  specified  in  articles  of 
roup,  in  names  of  seller  and  purchaser ;  and  consignation  and  disposition 
have  effect  of  disencumbering  the  property  of  the  seller's  and  all  posterior 
securities  and  diligences  (1868  Act,  s.  123).  If  there  is  no  surplus,  a 
certificate  may  be  expede  and  recorded  in  terms  of  sec.  48  of  1874  Act. 

The  Heritalde  Securities  Act,  1894,  deals  with  the  following  matters, 
namely:  (1)  simxDlification  of  action  of  maills  and  duties;  (2)  ejection  of 
proprietor  in  personal  possession;  (3)  creditor's  powers  of  leasing;  (4) 
power  to  creditor  to  purchase  the  property;  (5)  power  to  j)ari  imssu 
creditor  to  force  sale ;  (6)  assimilation  of  leasehold  securities ;  and  (7) 
requisition  of  ^myment  where  party  cannot  be  found.  Of  these,  the  second, 
third,  and  seventh  have  already  been  treated ;  for  the  first,  see  Maills  and 
Duties,  and  for  the  sixth,  Lease. 

Pov:cr  to  Purchase. — This  is  the  introduction  of  the  foreclosure  j)rinciple. 
The  procedure  is — 

(1)  Exposure  (after  requisition  and  advertisement  as  before  explained) 
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at  u  [)iic(;  nut  exceeding  the  amount  due  iiii(hr  the  bond  and  under  any 
j)rior  and  pari  j^cissu  securities,  but  not  including  expenses  of  exposure  or 
prior  exi)osures. 

(2)  Fiiiliiig  a  sale,  an  ap])lication  to  the  Sheriff  for  a  decree  forfeiting  the 
right  of  redemption,  and  declaring  the  creditor  to  be  absolute  jjroprietor  at 
a  price  named,  i.e.  the  price  at  which  the  ])roperty  was  last  exposed. 

(3)  Decree  may  be  granted  acconhngly,  which,  being  recorded,  disencum- 
bers the  ])ro]terty  of  all  securities  and  diligences  posterior  to  the  security  of 
the  purchasing  crechtor. 

(4)  Or,  instead  of  granting  decree,  the  Slieriff  may  order  re-exposure  at  a 
price  fixed  by  him ;  the  creditor  may  then  bid  and  purchase ;  and  if  he 
jiurchases,  he  may  grant  an  absolute  dis])osition  to  himself  as  if  he  were  a 
stranger,  or  he  may  obtain  decree  in  the  terms  above  mentioned. 

(5)  Any  suriJus  is  consigned  in  terms  of  1868  Act;  or  if  none,  a 
certificate  to  that  effect  is  recorded. 

(6)  The  personal  oljligation  of  tlie  debtor  remains  in  force  for  any  unpaid 
balance  of  the  debt. 

>ya/c  by  pari  passu  Ijondholdcr. — Until  1894,  though  the  holder  of  a,  pari 
2)assu  security  had  a  title  to  exercise  the  power  of  sale,  he  could  not  force  his 
co-creditor  ranking  j'lari  passu  to  discharge  his  security  for  less  than  full  ])ay- 
ment  (AHcholsoti,  1891, 19  U.  49) ;  and  so  it  resulted  tliat  a  sale  under  such  cir- 
cumstances was  {practicable  only  on  condition  that  a  price  was  oljtained  suffi- 
cient to  pay  off  both  loans  in  full,  otherwise  the  whole  loss  (and  not  only  half 
of  it)  would  have  fallen  on  the  selling  creditor.  Now,  by  sec.  11  of  the  1894 
Act,  under  such  circumstances  the  Sheriff  may  grant  warrant  to  sell  on  the 
ap])lication  of  a  ^)ari /^a-ssw  bondholder,  "  if  in  his  opinion  it  is  reasonable  and 
(expedient  that  such  sale  should  take  place  " ;  the  Sheriff  fixes  the  price  in  case 
of  difference  in  opinion ;  the  expenses  are  the  first  charge ;  and  the  balance 
of  the  price  is  "  paid  to  the  creditors  in  the  securities  charged  upon  the 
lands  according  to  their  just  riglits  and  preferences." 

JJack  Lctfcm. — It  is  very  connnon  to  insert  the  rate  of  5  per  cent, 
interest  in  the  bond,  and  to  regulate  the  actual  rate  by  a  separate  back 
letter  or  agreement  of  that  nature.  This  saves  expense  on  the  occasion  of 
clianges  in  tlie  rate  of  interest ;  and  besides,  if  a  lower  rate  were  specified, 
and  if  it  were  subsequently  wished  to  raise  it,  the  existence  of  postponed 
bonds  might  prevent  security  being  given  for  such  higher  rate.  Such  an 
agreement  may  also  regulate  the  duration  of  the  loan.  If  not  attested,  it 
ought  at  least  to  be  adopted  as  holograpli.     The  following  is  a  form : — 

Agreement  between  A.  B.,  agent  for  X.,  tlie  lender,  and  0.  I).,  agent  for  F.,  the  bor- 
rower.    Notwitlif^tandinp  the  terms  of  the  bond  and  disposition  in  secnrity  for  £ 
by  Mr.  Y.  in  favour  of  Mr.  A'.,  dated  ,  it  is  agreed  as  follows  : — 

1.  Mr.  X.  is  not  to  be  asked  to  accept  repayment  at  an  earlier  term  than 

2.  Provi<led  the  interest  is  ])unctually  paid,  and  provided  tlie  princijial  sum  is  repaid 
when  reipiired  in  terms  of  the  hond  as  modi  lied  hy  this  agreement,  and  provided  the 
other  obligations  in  the  bond  are  duly  fultilled,  the  rate  of  interest  will  be  restricted  to 

l)et  cent,  per  annum. 

3.  Provided  the  interest  is  punctually  paid,  and  provided  the  other  ol)ligations  in  the 
liond  are  duly  fultilled,  and  provided  no  material  change,  in  Mr.  X.'s  opinion,  takes  j'lace 
in  the  circumstances  of  Mr.  F.,  or  in  the  security,  the  loan  will  not  be  Ciilled  uji  for 
Iiayment  at  an  earlier  term  than 

Special  Clauses  are  necessary  in  the  bond  under  a  great  variety  of 
circumstances,  including  arrangements  for  ]irior,  pari  passu,  or  postponed 
ranking;  obligations  for  nuiintenance  of  life  policies:  and  power  to  feu. 

Tiankinrj. — If  the   bond  is   to   rank   before,  or  pari  jx^^n  with,  bonds 
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already  recorded,  by  virtue  of  a  power  to  that  effect  contained  in  such  latter 
securities,  the  new  bond  should  briefly  state  the  power  and  expressly  bear 
to  be  granted  in  exercise  of  it.  There  are  two  ways  in  which  a  pari  passu 
ranking  may  be  secured :  (1)  by  clauses  in  the  bonds ;  (2)  it  is  provided  by 
the  18G8  Act  (s.  142),  that  when  two  or  more  writs  transmitted  by  post  to 
the  Keeper  of  the  Eegister  are  received  at  the  same  time,  they  shall  be 
deemed  to  be  presented  and  registered  contemporaneously ;  but  this  is  not 
a  motliod  to  be  recommended ;  for  one  thing,  the  result  does  not  appear 
plainly  upon  a  search.  A  clause  of  postponed  ranking  either  refers  to  some 
specified  security  about  to  be  granted,  or  it  takes  the  form  of  a  power  to 
the  debtor  to  create  preferable  debt  not  exceeding  a  certain  sum.  In  the 
latter  case,  the  chief  point  is  to  make  it  clear  wliether  the  proprietor's 
power  is  Imiited  to  the  single  constitution  of  the  preferable  debt,  or  whether 
it  authorises  successive  reborrowings  and  reconstitutions  of  securities  from 
time  to  time,  so  long  as  the  maximum  is  not  exceeded. 

Premiums,  etc. — In  framing  obligations  for  the  maintenance  of  life 
policies  in  heritable  securities,  it  is  necessary  to  have  regard  to  the 
rule  that  there  can  be  no  indefinite  money  burden  on  heritage.  The 
expedient  is  to  specify  an  annual  sum,  subject  to  accounting  {Juridical 
Styles,  i.  469). 

Poivcr  to  Feu.  —A  minimum  feu-duty  will  be  specified,  and  clauses  are 
annexed  prohibiting  the  discharge  of  any  security  or  remedy  for  recovery  of 
the  feu-duties,  etc.  It  may  also  be  necessary  to  regulate  the  class  of 
buildings  to  be  allowed.  In  all  feus  consented  to  by  the  creditor,  whether 
under  such  a  general  clause,  or  under  a  general  deed  of  consent,  or  by 
special  consent  to  the  particular  feu,  there  is  this  risk,  that  if  the  obliga- 
tions incimibent  upon  the  debtor-superior  are  not  duly  fulfilled,  the  creditor 
cannot  enforce  payment  of  the  feu-duties  {Amot,  1881,  9  E.  89). 

Assignation,  Restriction,  Discharge. — Forms  are  given  respectively  in 
Schedules  GO.  00  and  NN.  of  the  1868  Act. 

In  connection  with  assignations,  the  main  point  is :  How  is  the  new 
lender  to  satisfy  himself  that  he  is  getting  a  good  title  both  to  the  debtor's 
personal  obligation  and  the  real  security  ?  It  is  laid  down  that  as  the 
security  is  merely  accessory  to  the  debt,  it  follows  that  if  there  is  no  debt 
there  can  be  no  security ;  and  that  therefore,  though  the  Sasine  Eegister 
shows  the  bond  and  disposition  in  security  in  its  full  original  force,  the  fact 
may  be  that  it  may  prove  worthless  to  an  assignee  owing  to,  e.g.,  payment 
having  been  in  part  made  by  the  debtor  (Ersk.  ii.  8.  34;  Bell,  Cowcey. 
1185).  Accordingly,  it  is  recommended  that  the  consent  of  the  debtor 
should  be  obtained  to  the  transfer  (Stair,  ii.  3.  22  ;  Juridical  Styles,  4th  ed.,  i. 
676).  But  if  these  views  are  correct  in  their  present  application,  it  is  clear 
that  tlie  debtor's  consent  or  admission  is  not  enough,  as  is  pointed  out 
by  Bell  {Convey.  1185).  It  will  bind  him,  but  it  will  not  prejudice  post- 
poned creditors  or  others  interested  to  dispute  the  real  security.  It  is 
suggested  that  there  is  room  for  a  distinction  in  this  respect  between  the 
personal  obligation  and  the  real  security.  It  is  to  be  ol)served  that  the 
former  may  Ijc,  and  often  is,  expressly  discharged  by  a  deed  which  is  rarely 
recorded,  the  real  security  remaining  in  force  (1874  Act,  s.  47).  It 
would  be  reasonable  and  consistent  with  principle  to  hold  that  if  an 
assignee  relies  on  the  personal  obligation,  he  must  make  inquiry  of  the 
debtor,  but  that  as  regards  the  real  security  he  is  entitled  to  deal  on  the 
faith  of  the  records  (Bell,  Frin.  s.  14). 

The  matter  of  personal  searches  against  heritable  creditors  is  sometimes 
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rai.secl.  It  iu;iy  ail'ect  an  assignee,  tlic  debtor,  or  a  purchaser  of  the 
property.  The  only  perfectly  safe  method  is  to  have  such  searches  from 
the  date  of  the  creditors'  resjjectively  acquiring  right ;  at  the  same  time  it  is 
most  unusual  to  insist  uj)on  this.  Tii  the  case  of  a  discharge,  the  debtor 
himself  a])])ears  to  be  safe  without  su('h  a  search,  except  against  the  risk 
of  an  a(lju(hcation  not  yet  feudalised.  See  Act  of  Sederunt,  10th  February 
1G80,  as  regards  inhibition,  and  Bankruptcy  Act  (s.  Ill)  as  regards 
sequestration. 

Creditor  a  Succcfiaion. — Until  18G8  lieritable  securities  taken  in  favour  of 
the  creditor,  or  the  creditor  "  or  his  heirs  and  assignees  whomsoever " 
(Securities  Act,  1847,  Sched.  A.),  were  heritaljle  as  regards  the  succession  of 
the  creditor.  This  was  altered  by  sec.  117  of  the  1868  Act.  It  is  provided 
that  from  and  after  81st  December  18G8  all  heritable  securities,  whether 
granted  before  or  after  that  date,  and  "in  wliatever  terms  the  same  may 
be  conceived,  except  in  the  cases  hereinafter  ])rovided,"  shall  be  movealjle  in 
the  succession  of  the  creditor,  and  belong  to  the  executors  or  representatives 
in  mohiiihus.  The  exceptions  are:  (1)  that  if  executors  are  exj)ressly 
excluded,  the  security  is  heritable  and  goes  to  the  heir ;  and  in  all  cases, 
even  though  executors  are  not  excluded,  the  security  is  heritable  as  regards 
(2)  the  fisk,  {:^)  rights  of  husband  and  wife,  and  (4)  legitim.  The  words 
"  in  whatever  terms  the  same  may  be  conceived  "  are  peculiar.  Take  the 
case  of  a  security  (l(\stined  to  the  creditor  "  and  the  heirs-male  of  his  body." 
It  cannot  be  doubted  that  this  destination  would  receive  etl'ect  notwith- 
standing that  it  can  scarcely  be  said  that  there  are  words  "  expressly 
excluding  executors,"  and  that  the  Act  provides  that,  in  the  absence  of 
such  words,  the  security  "  in  whatever  terms  conceived  "  .  .  .  "  shall  belong 
to  tlie  representatives  in  mohiiihus."  But  if  the  destination  failed  to  take 
effect,  the  bond  would  be  moveable.  The  exclusion  of  executors  may  be  in 
the  bond  or  in  an  assignation  (Sched.  GG.)  or  in  a  recorded  minute.  It  may 
be  removed  by  recorded  minute  or  "  by  assigning,  conveying,  or  bequeath- 
ing such  security  to  himself  or  to  any  other  ])erson  without  expressing 
or  repeating  such  exclusion."  Apparently  the  exclusion  if  contained  in  the 
bond  or  in  an  assignation,  and  the  removal  of  the  exclusion  if  resulting 
from  the  terms  of  an  assignation,  are  completed  Ijy  delivery  of  the  deed ; 
whereas  if  either  the  one  or  the  other  is  intended  to  be  effected  by  minute, 
it  would  appear  that  the  exclusion,  or  the  removal  of  the  exclusion,  is  not 
complete  until  the  minute  is  recorded,  and  there  does  not  seem  to  be  any 
warrant  for  recording  it  after  the  creditor's  death,  when  rights  at  once 
emerge.  Quccre,  Whether  a  bond  is  heritable  or  moveable  in  the  person  of 
the  heir  after  he  has  succeeded  to  it  by  virtue  of  executors  having  been 
excluded  i  Apparently  it  is  heritable,  for  the  Act  provides  that  where 
executors  are  excluded  in  the  security  or  Ijy  minute,  "  the  security  shall 
continue  to  be  heritable  as  regards  the  succession  of  the  creditor /o?-  the  time 
holding  such  heritaldc^  securitv"  until  the  exclusion  is  removed  (cf.  J/'Kat/, 
1725,  Mor.  :;224). 

The  exception  regarding  the  rights  of  husband  and  wife  excludes  all 
heritable  securities  from  the  Ji's  rclictcc  and  jus  rclidi,  except  only  interest 
to  date  of  death.  But  the  rights  of  terce  and  courtesy  attach,  subject  to 
the  ordinary  rules  affecting  these  rights. 

Debtor's   ^:^Nccession.  —  Heritable    securities   continue    heritable    in    the 

succession  of  the  debtor.     This  holds  even  thougli  the  security  may  not 

have  been  recorded  l)y  the  creditor  till  after  the  debtor's  death  (M'l^iren, 

Wills,  ss.  384,  ."uSG),  the  question  depending  not  upon  what  might  be  the 

result  in  a  competition  of  creditors,  but  upt)n  the  intention  of  the  debtor. 
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So  it  was  held  {Bell,  1884,  12  I\.  85)  that,  though  there  might  be  doubt  as 
to  the  validity  of  the  heritable  security,  still  the  fact  of  such  security 
having  been  constituted  showed  an  intention  to  burden  the  lieir  wliich 
must  receive  effect  as  between  liim  and  the  executors.  If  the  specific 
heritage  disponed  in  security  is  insutUcient  to  meet  the  debt,  the  debtor's 
other  heritage,  if  any,  is  liable  for  the  balance  in  relief  of  his  moveable 
succession  {Bell,  supra).  When  two  or  more  ])roperties  are  charged  with 
the  same  debt,  and  these  properties  descend  to  diilerent  heirs,  the  incidence 
of  the  debt  as  between  tlie  heirs  is  in  proportion  to  the  value  of  the 
proj)erties  (Sinclair,  1798,  Hume,  176).  If  a  projierty  which  is  l)urdened 
with  a  bond  is  bequeathed,  the  legatee  takes  it  with  its  burden ;  and  this 
rule  is  not  disturbed  by  a  general  direction  to  trustees  to  pay  all  debts 
{Henderson,  1858,  20  D.  473;  Brand,  1892,  19  II.  768). 

Completion  of  Title. — Those  acquiring  right,  whether  Ijy  testate  or 
intestate  succession,  to  heritable  securities  in  which  the  deceased  was  infeft, 
may  complete  their  titles  as  follows : — 


Testate 


Intestate 


Moveable 


1 


Heritable 


Moveable 


Heritable 


Writ  of  Acknowledgment ' 

or 
Notarial  Instrument  ^ 

Notarial  Instrument  ^ 
Notarial  Instrument  ^ 

Writ  of  Acknowledgment  ^ 

or 
Notarial  Instrument  ■• 

or 
Special  Service^ 


If  the  deceased  was  not  infeft,  then,  whether  he  died  testate  or  intest- 
ate, and  whether  the  succession  is  herital)le  or  moveable,  the  only  method 
is  by  notarial  instrument  (1868  Act,  s.  130,  sch.  MM). 

Before  expeding  notarial  instruments,  executors  (proceeding  as  such) 
must  be  confirmed,  and  an  heir  requires  service,  which  may  be  general  or 
special ;  but,  as  above  stated,  special  service  recorded  is  itself  a  title  to  an 
heir  if  the  ancestor  was  infeft.  An  heir  of  provision  completes  title  by 
service  {Hare,  1889,  17  R.  103). 

For  adjudication  of  lieritable  securities,  see  Adjudication  for  Debt 
(p.  107). 

Bonds  of  Annuity  with  heritaljle  security.  The  chief  points  to  be  kept 
in  view  are — that  unless  terms  of  redemption  are  arranged  in  the  bond, 
the  annuity  cannot  be  got  rid  of,  and  its  existence  may  create  great 
difficulty  in  the  event  of  a  sale ;  the  ascertainment  of  the  sum  for  which 
the  annuitant  is  to  rank  in  the  event  of  a  sale  by  a  prior  creditor  or  by 
himself,  if  power  of  sale  is  conferred  (Bell,  Convey.  1176);  and  whether  an 
assignee  of  the  annuity  can  be  infeft  (Stair,  iii.  2.  6 ;  Ersk.  ii.  9.  41,  43 ; 
Menzies,  819).  A  creditor  ranking  after  the  annuity  ought  from  thne  to 
time  to  call  for  evidence  that  the  annuity  is  being  paid. 

(Menzies,  801 ;  Bell,  Prm.  s.  896;  Bell,  Convey.  1158;  M'Laren,  Wills, 
1309;  Juridical  Styles,  i.  401). 

1  1874  Act,  s.  63  ;  1868  Act,  sch.  II. 

2  1874  Act,  s.  64  ;    1868  Act,  sell.  KK  ;  1868  Act,  s.  19,  sch.  L  ;    1874  Act,  s.  53, 
sch.  N.  3  isfjs  Act,  s.  126,  sell.  .IJ. 

*  1868  Act,  s.  128,  sch.  JJ.  ^  Juridical  Stijles,  i.  534. 
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Bond  for  Cash   Credit   in   a   Bank.— Bonds  for  cash 

credits  in  u  hunk  wx-re  inUuducud  l»y  l\n^  li<»y;il  Bunk  of  Scotland,  and  have 
been  in  existence  and  daily  use  since  shortly  after  the  foundation  of  that 
bank  (see  ]5ank).  A  cash  credit  is  simply  an  ordinary  drawing  account 
upon  which  the  person  in  whose  favour  it  is  granted  may  operate  as  on  an 
ordinary  current  bunk  acccnuit,  with  this  advantage,  that  interest  is  only 
charged  on  the  sums  that  may  from  time  to  time  be  standing  at  the  debit 
of  the  account,  and  not  on  the  amount  stated  in  the  bond.  In  j^ractice 
never  less  than  two,  and  fre(iuently  more,  persons  are  taken  bound  con- 
junctly and  severally  with  the  person  in  whose  favour  the  account  is  to  be 
kept,  to  repay  to  tlu;  Ijank,  up  to  the  amount  of  the  specified  sum  and 
interest,  such  sum  as  may  be  due  to  the  bank  on  the  account,  including 
interest,  whether  tlie  amount  have  been  drawn  out  by  the  holder  or  be  due 
by  him  in  respect  of  l)ills,  drafts,  cheques,  etc. 

It  was  at  one  time  doubted  whether,  if  a  banker  did  not  enter  a  bill  t'-> 
the  debit  of  a  cash  credit  at  the  time  of  discounting  it,  he  could  afterwards 
do  so ;  or  if  the  bill  was  not  truly  for  the  benefit  of  the  holder  of  the  credit, 
whether  this  could  be  done  at  all.  It  has,  however,  been  decided  that  a 
bunker  is  entitled  to  debit  the  account,  with  the  whole  obligations  oi  the 
principal  debtor,  whether  such  advance  has  been  made  directly  on  the 
security  of  the  bond,  or  was  not  at  the  time  specifically  brought  into 
the  account  {Liddd,  1820,  Bell,  Com.  (M'L's.  ed.,  i.  386)).  A  Ijank  is 
entitled  to  bring  the  credit  to  an  end  at  any  time,  provided  it  gives 
due  notice  to  the  holder  and  does  not  act  capriciously,  even  although  the 
credit  may  not  have  been  operated  upon  to  its  full  extent  {Johnston,  1858, 
20  D.  790 ;  Parkinson,  1889,  5  T.  L.  li.  562). 

Form  of  liOiid. — The  following  is  the  form  of  a  bond  of  cash  credit  in 
name  of  an  individual,  with  a  firm  and  others  conjoined  as  co-obligunts : — 

We,  A.  Ik,  G.  D.,  E.  F.,  and  G.  H.  ^'  Company,  as  a  firm  or  com])any,  and  K.  L.  and 
M.  N.,  tlie  individual  partners  of  said  firm  or  c()in]iany,  as  sucli  ])artners  and  as  in- 
dividuals, having  olitained  a  credit  of  ])t)unds  sterling  with  the  on 
cash  account  in  name  of  me,  the  said  A.  B.,  do  therefore  hereby  bind  and  oblige  our- 
selves, our  lieirs,  executors,  and  successors  whatever,  and  all  co-partneries  under  said  firm 
of  G.  H.  Sf'  Cotiipdnij,  jiresent  and  future,  comjirehending  any  of  us  or  of  our  fi>resaids, 
with  or  without  any  other  jiartners,  and  notwithstanding  any  deaths,  retirements,  sub- 
stitutions or  additions  of  partners,  dissolution  of  co-i)artnery  or  change  therein,  all  con- 
junctly and  severally,  to  pay  to  the  or  to  their  assignees,  on  demand,  all  such  sums 
not  exceeding  jujunds  sterling  as  are  or  shall  be  due  to  the  said  from 
me,  the  said  A.  B.,  whether  drawn  out  on  said  cash  account  by  me,  or  liable  on  me  by  any 
drafts,  orders,  bills,  2)romissory  notes,  endorsements,  receipts,  lionds,  letters,  procurations, 
guarantees,  documents,  or  legal  construction  whatever,  Avith  interest  on  such  sums  sever- 
ally at  the  rate  of  five  ]ier  cent.,  or  at  such  other  higher  rate  as  shall  be  charged  by  the 
said  on  cash  accounts  for  the  time — the  said  being  hereby  allowed 
to  fix  the  rate  of  interest  from  time  to  time  without  notice  given — until  payment,  and 
which  with  pounds  sterling  of  li(iuidate  jH-nalty,  or  for  costs  or  charges; 
cash  account  may  be  kept  at  any  ollice  of  the  said  bank,  and  may  be  debited  with 
any  sums  such  as  aforesaid  whensoever  by  the  said  bank,  without  losing  any  right  or 
remedy  of  law  on  bills  or  otherwise  :  And  any  account  or  certificate  signed  by  the 
cashier  of  the  &iid  bank,  or  by  any  accountant  in  the  said  bank,  or  by  the  manager  or 
sub-manager  or  agent  or  accountant  for  the  office  where  the  said  cash  account  may  then 
or  before  be  kept,  shall  ascertain,  sj)ecify,  and  constitute  the  sums  or  balances  of  jirincipal 
and  interest  to  be  due  hereon  as  aforesaid,  and  shall  warrant  hereon  all  executorials  of 
law  for  such  sums  or  bahuu'cs  and  interest,  and  for  the  li<iuidate  penalty  afoiesaid, 
whereof  no  suspension  shall  pass,  but  on  ctmsiguation  only  :  And  all  costs  of  di>charges 
and  conveyances  hereof  shall  be  borne  l)y  us  and  our  foresaids,  jointly  and  severally  : 
And  we  consent 'to  the  registration  hereof,  and  of  the  s;iid  account  or  certificate,  for  pre- 
.'^ervation  and  execution. — In  witness  whereof. 

Liahilitij  of  the  Co-Ohlijniits. — So  fur  as  lial»ility  Itt  the  b^mk  is  con- 
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cerned,  all  the  parties  to  the  bund  are  liable  for  the  sums  drawn  out  by  the 
holder  in  the  same  way  as  if  the  drafts  had  been  signed  by  each  of  them, 
the  holder  of  the  account  being  in  law  considered  as  the  mandatory  of  the 
others  OVallace  and  M'Xeil,  Banlin;i  Lav,  243).  Althougli  those  who 
are  in  truth  cautioners  subscribe  as  principal  obligants,  and  the  technical 
term  cautioner  is  not  used,  they  are  nevertheless  entitled  to  the  equities  of 
cautioners,  though  not  to  the  benefits  of  their  legal  privileges,  such  as  the 
prescription  applicable  to  cautionary  obligations  {Flcininf/,  1825,  4  S.  &  D. 
224;  2  W.  &  S.  27;  M-Cartnci/,  5  W.  &  k  504;  Patcrsun,  1844,  6  1).  987. 
See  also  Cautionary  Obligations). 

The  death  of  the  holder  of  the  account  necessarily  brings  the  credit  to 
an  end.  It  is  otherwise  in  the  case  of  the  co-obligants.  Their  obligation 
is  a  continuing  one,  remains  l)inding  until  recalled,  and  transmits  to  their 
representatives,  and  that  although  the  representatives  have  no  knowledge  of 
its  existence  (British  Linen  Co.,  1858,  20  I).  557). 

Ufcct  of  Clause  in  Bond  as  to  Certificate  and  Consir/nation  in  the  Event  of 
a  Siispcnsion. — Any  of  the  sureties  has  the  right  to  call  in  question  the 
amount  of  his  liability  under  the  bond,  and  the  certificate  of  a  bank  ofticial 
is  not  conclusive  evidence  as  to  the  correctness  of  the  account.  Evidence 
prout  dejure  is  competent  to  prove  the  exact  amount  payable  {Gilmour, 
1831,  9  S.  907).  The  stipulation  that  no  suspension  is  to  pass  except  on 
consignation,  is  not  effectual,  and  it  is  in  the  discretion  of  the  Court  to 
order  consignation  or  not  as  may  be  thought  expedient  {Gilmour,  suj^ra). 
Bank  ;  Cureent  Deposit  Account. 


Bond  of  Bottomry.— See  Bottomry. 

Bond  of  Caution. — See  Cautionary  Obligations. 


Bond  of  Corroboration. — A  bond  under  which  an  existing 
obligation  is  corroborated  and  continued,  with  or  without  alteration.  The 
circumstances  are  many  under  which  such  a  bond  maybe  granted, including  the 
following:  (1)  to  avoid  prescription  or  limitation;  (2)  to  cure  some  defect; 
(3)  to  accumulate  interest ;  (4)  to  give  the  creditor  a  new  ol)ligant,  who  may 
be  a  cautioner,  or  (5)  a  purchaser  of  the  security-subjects,  or  (6)  an  heir  or 
other  successor  tlierein,  and  (7)  to  give  the  creditor's  successor  a  title  to  the 
debt  witliout  confirmation  or  other  procedure;  Ijut  tliis  does  not,  of  course, 
affect  liability  for  Government  duties. 

Bonds  of  corrol)oration  are  sul^stantive  obligations,  and  support  action 
or  diligence  without  reference  to  the  original  documents  of  (lel)t  (Ber/,  1663, 
Mor.  16091;  Johnston,  1676,  I\Ior.  1579 8 ). 

The  narrative  clauses  are  often  of  great  lengtli,  Init  that  is  unnecessary;  the 
prior  obligation  may  be  very  Ijriefly  set  out,  and  there  is  no  occasion  for  a 
detailed  deduction  of  the  title  of  either  del)tor  or  creditor.  The  following 
is  a  form : — 

I,  A.  B.,  considering  that  I  am  now  iiifuft  in  tlie  lamU  of  A'.,  as  heir  to  the  late  C.  D.y 
conform  to  extract  flecree  of  special  service  Ijy  tlie  Sheriff  of  ,  dated  , 

and  recorded  in  the  division  of  the  (ieneral  Register  of  Sasines  for  tlie  county  of 
on  :  Further  considering  that  tlie  said  estate  is  burdened  with  a  bond  and 

disposition  in  security  for  £1000,  granted  by  the  said  C.  D.  in  favour  of  E   F.,  dated 
,  and  recorded  in  the  said  division  of  the  General  Ke<fister  of  Sasines  on 
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,  to  which  U.  11.  has  now  riglit  by  variuu.s  trausuiissicjiis  :  Further  considering 
that  as  at  the  term  of  Whitsunday  hist  tliere  were  arrwirs  of  interest  on  the  said  debt 
aniountiiig  ti)  £100,  making  a  total  debt  of  £1100  wliich  still  remains  due,  and  that 
under  tlu-se  circumstanct-s  1  have  been  requested  and  liave  ;igrefd  to  grant  these  j)resents  : 
Therefore,  without  ])rejudice  to  tlie  said  bond  and  disposition  in  security,  either  a* 
regards  the  j^ersonal  ol>ligation  or  the  security  thereby  constituted,  liut  in  corroboration 
thereof  d  dccuin  idando  jura  jurihus,  1  Itind  niyst-lf,  my  heirs,  executors,  and  rei^resentative.s 
whomsoever,  without  tlic  necessity  of  discussing  them  in  their  order,  to  [tsiy  tlie  said 
sum  of  £ll(io  to  the  said  (J.  H.  or  his  executors  or  assignees  whomsoever,  at  tlie  term  of 
Martinmas  next,  within  [flace  of  pnyment],  with  a  fifth  part  more  of  liquidate  penalty  in 
case  of  failure,  and  llie  interest  of  said  princijjal  sum  of  tllfXJ  at  the  rate  of 
per  centum  jier  annum  from  the  sjiid  term  of  Whitsunday  last  [liroceed  as  in  an  ordinary 
•personal  bond\ 

In  the  above  case  it  is  supposed  that  the  bond  will  give  a  personal  obli- 
gation only,  leaving  the  real  security  U)  rest  up(jn  the  original  bond  and  dis- 
position ;  but  if  the  cause  of  granting  is  the  existence  of  any  defect  in  the 
original  real  security,  of  course  the  new  deed  will  contain  a  c(jrrob(jrative 
dis})Ositi()n  in  security  as  well. 

The  Conveyancing  Act,  1874  (s.  47),  contains  provisions  intended  to 
obviate  the  necessity  for  bonds  of  corroboration  in  many  cases.  It  provides 
that  the  personal  oldigations  contained  in  an  lieritabk'  security  shall  "transmit 
against  any  person  taking  such  estate  by  successi(m,  gift,  or  bequest,  or  by 
conveyance,  when  an  agreement  to  that  effect  appears  in  grcmio  of  the  con- 
veyance .  .  .  without  the  necessity  of  a  bond  of  corrol)oration  or  other  deed 
or  procedure."  A  warrant  to  charge  is  obtained  in  the  Bill  Chamber.  But 
in  the  case  of  an  heir  it  is  diilicult  to  see  how  this  pr(jvision  can  be  relied 
on,  for  in  his  case  it  is  expressly  "  sul)ject  to  the  limitation  hereinbefore 
provided  as  to  the  liability  of  an  heir  for  the  debts  of  his  ancestor,"  that  is, 
he  is  not  lial)le  l)eyoTul  the  value  of  the  ancestor's  estate  (s.  12);  and 
questions  might  at  any  time  arise  as  to  its  value,  or  new  debts  might 
emerge.  In  the  case  of  an  heir,  therefore,  there  ought  always  to  be  an 
express  bond  of  corroboration;  and  this  api)lies  also  in  the  case  of  a 
gratuitous  disponee  in  the  absence  of  such  an  agreement  as  is  referred  to  in 
the  Act. 

In  the  case  of  an  onerous  disponee  (but  in  bis  case  only — Carrick,  1881, 
9  R.  242  ;  Wright,  1891,  18  E.  841)  the  Act  requires  an  agreement,  m  gremio 
of  the  conveyance,  that  the  security  and  personal  ol)ligations  are  to  transmit. 
An  obligation  l)y  the  disponee  "  to  free  and  relieve"'  the  disponer  of  the  debt 
has  been  held  not  to  satisfy  the  reipiirement  of  the  Act  {Carrick,  siqna), 
though  this  was  doubted  in  Wright's  case;  l)ut  it  is  submitted  that  Carrick's 
case  was  rightly  decided  {Kippcn,  1852,  14  D.  533;  Henderson,  1894,  22  B. 
51).  For  propel'  form  of  clause,  see  Jxridieal  Sfi/Irs,  i.  105.  The  dispoiuH> 
ought  to  sign  the  deed,  but  that  is  not  essential ;  nor  is  it  necessary  that  tlie 
creditor  should  be  a  party  to  the  agreement  (  Wright,  sujira).  But  the  deed 
ought  to  be  in  the  creditor's  custody. 

Tlie  same  section  (47)  of  the  Conveyancing  Act  declares  that  a  discharge 
of  tbe  original  or  any  subsequent  creditor  shall  not  atlect  the  security  if  the 
debt  exists.  But  the  "transmission"  of  the  obligation  in  terms  of  the  Act 
does  not  free  the  original  creditor  unless  a  discharge  is  granted  (ynill, 
1882,  9  R.  G43). 

In  taking  bonds  of  corroboration  it  is  necessary  to  ])ear  in  mind  that  they 
may  be  struck  at  as  securities  for  i)rior  del)ts  in  the  event  of  l)ankruptcy 
supervening  within  sixty  days  {Diinhar,  1793,  Mor.  1027  ;  Bell,  Com.  ii.  198). 

The  septennial  limitation  of  Ciiutionary  obligations  does  not  apply  even 
to  express  cautioiuM-s  in  l)onds  of  corroboration  {Gordon,  1748,  !Mor.  11025). 

The  stamp  duty  is  Gd.  per  cent,  if   the  original   obligation   bears   the 
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mortgage  stamp  of  2t;.  Gd.  per  cent. ;  otlierwise  the  mortgage  stamp  is  due. 
And  as  to  exemption  in  certain  cases,  see  the  Stamp  Act,  1891,  s.  87  (3). 
[Menzies,  229 ;  Bell,  Convey.  290  ;  Juridu-al  Styles,  i.  -ITo,  ii.  ;U0.] 


Bond     of     Presentation — A    cautionary    obhgation    entered 
into  for  the   purpose   of    gaining   for   a   debtor,   against   whom  personal 
dihgence  is  being  executed,  his  temporary  liberation,  and  time  to  implement 
his  obligation. — The  ordinary  form  of  bond,  which  ought  to  be  tested  and 
properly  stamped  (see  Juridical  Styles,  ii.  447),  proceeds  upon  the  narrative 
that  the  debtor  is  in   custody,  in  virtue    of   a   warrant,  for    not    making 
payment  to  the  creditor  of  a  certain  debt, — or  in  virtue  of  a  mcditatio  fuycc 
warrant, — and  the  creditor  has,  at  the  cautioner's  request,  agreed  to  delay  in- 
carcerating the  debtor,  upon  the  cautioner  granting  the  bond ;  and  thereupon 
the  cautioner  binds  himself  and  his  heirs  to  present  the  debtor  to  an  officer 
(who  is  named),  holding  the  warrant  against  the  debtor,  at  a  place  named 
upon  a  certain  date,  then  and  there  to  be  delivered  over  to  the  officer ;  and 
he  further  binds  himself   that  the  debtor  shall  then  be  in  the  condition 
in  which  he  is  at  the  granting  of  the  bond,  without  any  sist,  suspension,  or 
l)rivilege  of  any  kind  which  may  prevent  the  warrant  from  being  put  into 
full  execution  against  him ;  or  otherwise,  in  case  of  failure  to  present  the 
debtor,  or   in  case  he  shall   have   obtained  any  sist,  or  privilege,  which 
may  prevent  the  warrant  from  being  put  into  execution,  the  cautioner  binds 
himself  and  his  heirs,  etc.,  to  make  payment,  on   a  day  named,  of  the 
principal  sum  and  interest  contained  in  the  ground  of  debt,  and  the  whole 
expenses  that  may  have  been  disbursed,  and  interest  to  date.     The  alter- 
native obligation  in  the  case  of  a  mcditatio  fay  a:  warrant,  is  to  produce  the 
debtor  at  all  diets  of  Court  (Bell,  Did.).    It  would  appear  that  the  alternative 
obligation  in  each  case  would  follow  a  failure  to  produce  the  debtor,  even 
although  not  made  matter  of  express  covenant.     The  bond  should  also  con- 
tain a  clause  of  registration,  in  order  to  warrant  summary  diligence  should 
the  principal  oljligation  not  be  implemented.     In  practice  it  was  not  un- 
usual to  grant  a  simple  letter  of  presentation,  which,  if  liberation  followed 
thereon,  was  thus  set  up  rei  interventu,  even  though  not  tested  (Dunmore 
Coal  Co.,  1  Feb.  1811,  F.  C).     A  proudse  to  present  the  debtor,  or  other- 
wise to  pay,  being  a  cautionary  obligation,  cannot  be  proved  by  parole 
evidence  {Chaplin,  1842,  4  D.  616). 

In  early  times  a  certain  amount  of  latitude  was  permitted  in  im- 
plementing the  obligation  {E.  Southcsk,  1653,  Mor.  1806 ;  Kcnnoway, 
1672,  Mor.  1806;  Ockky,  1682,  Mor.  1807);  but  later,  since  the  debtor  was 
relieved  from  incarceration  solely  as  the  result  of  the  cautioner's  guarantee 
that  he  should  be  presented  at  the  appointed  place  and  hour,  which  might 
be  of  vital  importance,  the  creditor  was  held  entitled  to  rigid  compliance 
(Pitblado,  1695,  Mor.  1808).  At  the  same  time,  he  must  act  reasonably, 
and  the  bond,  though  strictly,  is  not  to  be  "  judaically  "  interpreted  {M'Gown, 
1829,  8  S.  142;  Ockky,  ut  supra;  MFaiiaiic,  1834,  12  S.  699;  Bell,  Pn?i. 
s.  278). 

The  cautioner  will  be  excused  from  presenting  l)y  the  debtor's  death ; 
while  the  sickness  of  the  debtor,  or  any  inevitable  accident,  will  entitle  the 
cautioner  to  delay,  provided  he  present  the  debtor  as  soon  as  the  impediment 
is  ritinovQ&  {Polstecul,  1681,  Mor.  1807;  Callander,  1704,  Mor.  1808).  On 
the  other  hand,  the  cautioner  will  not  be  excused  by  an  impediment  caused,  or 
contributed  to,  by  the  wilful  act  of  the  debtor.  For  example,  the  creditor 
was  hekl  liable  where  the  failure  to  present  was  due  to  the  enlistment  of 
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the  debtor  (Ilaidersoji,  1710,  Mor.  1809);  and  it  will  not  free  him  to  allege 
that  the  debtor  has  had  recourse  to  the  Sanctuary,  or  has  oljtained  a  sist  of 
the  diligence  {Header son,  ut  supra ;  Bell,  Pria.  s.  277).  It  has  been 
doubted,  however  (Bell,  Coyn.  ii.  402),  notwithstanding  the  early  case  of 
J'u/dcad  {lit  supra),  whether  the  cauti(jner  is  liable  where  the  debtor  mean- 
while is  imprisoned  for  another  debt,  "  for  this  is,  in  one  sense,  an  inevitable 
accident,  and  the  creditor  has  all  the  benefit  that  he  could  have  had  by  him- 
self imprisoning  the  debtor,  there  being  no  preference  by  prioiity  of  personal 
execution." 

Becent  legislation  has  made  this  form  of  cautionary  obligation  com- 
paratively rare,  since  the  Debtors  (Scotland)  Act,  1880  (4.':5  &  44  Vict.  c. 
:;4),  and  the  Civil  Imj^-isonment  (Scotland)  Act,  1882  (45  &  46  Vict.  c. 
42),  have  aljolished  civil  imprisonment  exce]>t  in  the  case  of  taxes,  fines  and 
penalties  due  to  the  Crown,  rates  and  assessments,  meditdtio  fuf/aj  warrants, 
and  decrees  (ul  factum  prcestandnm  (liell.  Cum.  ii.  402;  ]^)ell,  ]*rin.  ss.  277, 
278  ;  Bell,  Diet.  h.f. ;  Juridical  Sti/le.%  ii.  447).     See  Impuison.mknt  (Civil). 


Bond  of  Relief. — See  Cautionaky  Obligations;  Eelief. 
Bond  of  Respondentia.— See  Respondentia. 
Bonding  of  Goods.— See  Warehousing. 


Bonorum  possessio. — In  lloman  law  the  right  of  succession 
to  the  inheritance  of  a  deceased  person  under  the  jus  pratorium  was 
technically  known  as  honor uia  jiossessiu.  Under  the  pnetors  the  hard  and  fast 
rules  of  succession  sanctioned  by  the  oldjus  civile  were  gradually  muditied,  and 
the  way  was  paved  for  the  rise  of  a  system  of  inheritance  larger  in  its  scope 
and  more  equitable  in  its  application.  The  pnetor  had  no  power  to  make  a 
man  heir  (hcres),  but  he  could  give  him  possession  of  the  inheritance  (bo/iorum 
2wsscfisor).  Thus,  in  the  classical  law,  two  kinds  of  succession  were  recog- 
nised:  ^?-s^///,  a  person  might  have  a  right  of  succession  under  the  old  ^/^s 
civile  (hereditas) ;  secondly,  he  might  have  a  right  of  succession  nnder  the 
praetorian  law  {honorum.  jJossessio).  The  grant  of  honorum  possesdo  did  not 
necessarily  imply  that  the  lonorum  possessor  would  be  protected  against  one 
who  had  a  valid  civil  law  title,  for  the  honorum  jwsscssio  was  given  either 
cum  re  or  sine  re.  It  was  given  cum  re  when  the  person  to  whom  it  was 
granted  could  not  be  deprived  of  the  property  by  anyone  claiming  under  a 
superior  title ;  on  the  other  hand,  the  grant  was  sine  re  when  it  proved 
ineffectual,  by  reason  of  being  overridden  by  someone  claiming  the  in- 
heritance under  the  Jus  civile  (Ulpian,  2ieg.  28.  13;  cf.  (Jaius,  iii.  35-8). 
The  praetorian  right  of  succession  could  never  be  acqnired  otherwise  than 
by  an  application  {af/nitio)  to  the  pnvtor.  Ascendants  and  descendants  might 
make  this  claim  within  a  vear  of  their  beinrr  able  to  do  so ;  all  other  persons 
were  allowed  only  a  term  of  one  hundred  days.  By  means  of  the  interdict 
"  quorum  honorum''  a  honuj'um  possessor  was  enabled  to  acquire  possession  of 
the  property  left  by  the  deceased  {Bit/.  43.  2 ;  Cod.  viii.  2).  In  the  later 
period  of  Roman  law,  however,  the  civil  action  (jwsscssoria-  Iureditati'<  pdiiio) 
whieh  Jieredes  had  enjoyed  for  asserting  their  rights  under  the  jus  civile  was 
extended  to  honorum  posscssorcs  {Dig.  5.  5).     The   honorum  p)ossessor  only 
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acquired  a  bonitarian,  not  a  quiritarian,  title  to  the  property  which  con- 
stituted the  inheritance,  until  by  usucapion  his  possession  was  converted 
into  full  quiritarian  ownership. 

Bonoruni  jwsscssio  was  of  three  kinds: — (1)  Bonormn  j^osscssio  secundum 
tabulas,  based  on  the  provisions  of  a  will  which  was  invalid  under  the  jus 
civile  on  some  technical  ground  or  owing  to  some  defect  in  form.  (2) 
Bonorum  posscssio  contra  tabulas,  which  took  effect  in  opposition  to  the 
will  of  the  deceased,  and  was  instituted  for  the  benefit  of  emancipated 
children.  (3)  Bunorum  posscssio  ah  intcstato,  under  which  various  classes 
of  persons,  in  a  certain  order,  might  have  possession  of  the  estate  of  a 
defunct  intestate  awarded  to  them.  At  every  point,  in  short,  of  the  law 
of  inheritance  during  the  classical  period,  we  find  the  pra.'torian  edict 
face  to  face  with  the  _y«s  civile,  seeking  to  bring  the  ancient  traditional  law, 
in  its  practical  application,  into  harmony  with  the  requirements  of  later 
generations.  Finally,  Justinian,  by  his  115th  and  118th  novels,  established 
a  uniform  system  of  inheritance,  and  by  so  doing  almost  entirely  did  away 
with  honor um  posscssio.     (See  Di'j.  37.  1-5  ;  38.  6  ;  Puchta,  Inst.  316-20.) 


Bonus. — Any  payment  of  the  nature  of  an  honorarium,  more 
generally,  however,  applied  to  an  extra  dividend  or  allowance  to  the  share- 
holders of  a  joint-stock  company  or  to  the  holders  of  policies  in  an  insurance 
company.  Shares  given  free  from  calls  are  sometimes  called  bonus  shares 
{Imperial  Hotel  Co.,  1883,  49  L.  T.  149). 

As  between  a  transferor  and  transferee  of  shares,  in  the  absence  of 
special  contract,  the  right  to  a  bonus  accruing  thereon  is  governed  by 
the  same  rules  which  are  applicable  to  dividends:  the  bonus  remaining 
with  the  transferor  if  accruing  before  the  date  of  transfer,  if  subsequent 
thereto,  passing  to  the  transferee.  (See  In  re  Armstrong,  1857,  3  Kay  & 
J.  486.) 

The  same  principles  apply  as  between  a  specific  legatee  of  shares  and 
the  testator's  residuary  estate  (Lindley,  Company  Law,  5th  ed.,  544).  Thus 
a  bonus  declared  after  the  testator's  death  goes  to  the  legatee  (MLaren, 
1861,  3  De  G.  F.  &  J.  202  ;  Bates,  1862,  31  Beav.  280);  if  declared  before 
his  death,  it  falls  into  his  executry  (see  Daks,  1871,  40  L.  J.  Ch.  at  246 ; 
Norris,  1817,  2  Madd.  268),  even  although  the  actual  term  of  payment  may 
be  subsequent  to  the  date  of  death  {Loch,  1859,  27  Beav.  598;  Wright, 
1860,  1  John.  &  H.  266  ;  but  see  Thomson,  1836,  15  S.  32 ;  Paterson,  1838, 
1  1).  241 — cases  of  bank  stock,  in  which  the  term  of  payment,  not  the  date 
of  declaration,  was  held  to  define  the  rights  of  parties).  Bonuses  accruing 
upon  an  insurance  policy,  and  which  the  holder  has  not  elected  to  apply  in 
reduction  of  premiums,  pass  to  an  assignee  of  the  policy,  and  do  not  form 
part  of  the  corpus  of  the  holder's  estate  {CHI//,  1856,  22  Beav.  619). 

As  between  liferenter  and  fiar,  the  former  will  not  in  general  be  held 
entitled  to  extraordinary  profits  or  bonuses,  Ijut  only  to  interest  thereon 
(M'Laren,  Wills,  3rd  ed.,  i.  582,  ii.  837  ;  cf.  Bu-ing,  1872,  10  M.  678) ;  but 
a  limited  fiar  can  claim  a  bonus  {Cumnmig,  1824,  2  S.  743;  Cuming,  1852, 
14  D.  363,  affd.  19  D.  (H.  L.)  7). 

In  the  case  of  a  bonus  declared  upon  company  shares  or  stock,  the 
respective  interests  of  X'^^rties  are  determined  by  the  mode  in  which  the 
company  have  elected  to  deal  with  the  profits  or  other  source  from  which 
the  bonus  springs  {Bouch,  1887,  12  App.  Ca.  385,  at  397,  401  ;  In  re  Barton, 
1868,  5  Eq.  238,  at  244).  Accordingly,  a  bonus  distributed  by  the  company 
us  profits  is  regarded  as   income,  and  goes  to  the  liferenter  ;   if,  on   the 
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other  hand,  the  profits  or  other  fund  from  whicli  the  bonus  arises  have, 
by  the  action  of  the  company,  been  converted  into  capital,  they  will,  on 
distribution,  fall  U)  the  fiar,  the  liferenter  being  merely  entitled  to  interest 
thereon.  Whether  a  sum  di.stribuled  as  bonus  forms  capital  or  income 
in  the  hands  of  the  company  will  be  determined  upon  the  f(jllowing 
principles: — (1)  Profits  remain  income  until  legitimately  converted  into 
capital,  there  being  no  rule  by  which  sums  paid  out  of  accumulated  profits 
are  necessarily  to  be  treated  as  capital  (JJuuch,  1885,  29  Ch.  iJ.  G;)5).  (2) 
Conversion  of  profits  into  capital  is,  in  each  case,  a  question  of  fact, 
having  regard  to  the  circumstances  and  to  the  constitution  and  powers  of  the 
company.  Tlie  dedication  of  profits  to  capital  purpo.ses,  or  carrying 
undivided  profits  to  reserve  or  suspense  accounts,  although  important  (see 
Nicholson,  18G1,  oO  L.  J.  Ch.  017),  is  not  conclusive  evidence  of  conversion 
(I/i  re  Brichjeicater  Co.,  1891,  2  Ch.  327;  Boiich,  12  App.  Ca.  402).  The 
onus  of  showing  conversion  lies  in  such  cases  upon  the  fiar  {Dales,  v.s.). 
(3)  The  time  during  which  tlie  profits  have  been  earned  is  immaterial,  the 
riglits  of  parties  being  determined,  not  by  the  time  of  earning,  but  at  the 
time  at  which,  by  the  action  of  the  company,  they  become  divisible 
{Bouch,  29  Ch.  D.  658.  See  Lindley,  Comimny  Law,  545  ;  Buckley,  Company 
Ads,  Gth  ed.,  512). 

Summarising  the  various  Cases. — (a)  Where  a  company  having  power 
to  increase  its  capital  capitalises  its  accumulated  profits,  and  thereafter 
distributes  them  in  the  form  of  a  bonus,  the  bonus  is  regarded  as  a  capital 
payment,  and  falls  to  the  Har  (Bouch,  12  App.  Ca.  385;  In  re  Barton,  siqjra, 
conversion  of  undivided  profits  into  paid-up  capital  on  newly-created 
shares).  A  power  in  the  company  to  accumulate  profits  in  a  reserve  fund 
to  meet  contingencies,  or  for  equalising  dividends,  is,  in  this  connection, 
taken  as  equivalent  to  a  power  to  increase  capital  (In  re  Barton,  sujjra). 

(h)  Where  a  company  havhig  no  power  to  increase  its  capital  dc  facto 
uses  accumulated  profits  as  part  of  its  floating  capital,  and  thereafter 
divides  them  in  the  form  of  bonus,  the  fiar  is  entitled  thereto  (Irving, 
1803,  4  Pat.  521,  revg.  Bollo,  Mor.  8282;  Brander,  1799,  4  Ves.  jun.  800; 
followed  in  Faj-is,  1804, 10  Ves.  184a  ;  Witts,  1807, 13  Ves.  363.  Cf.  Ward, 
1836,  7  Sim.  634).  There  is,  however,  a  tendency  to  limit  the  applica- 
tion of  this  class  of  cases. 

Where  profits  have  been  capitalised  by  the  company,  it  makes  no 
difference  whether  the  bonus  subsequently  paid  takes  the  form  of  cash,  or 
of  new  shares  (Paris,  supra ;  Nicolson,  supra),  or  be  retained  by  the  company 
to  meet  calls  upon  the  shares  (Irving,  supra). 

(c)  Where  a  company  clearly  treats  a  bonus  as  a  payment  out  of 
income  (In  re  IIop)kins,  1874,  18  Eq.  696 — bonus  by  insurance  company 
upon  quinquennial  investigation),  or  as  an  increase  of  ordinarv  dividend 
(Barclay,  1807,  14  Ves.  66:  Price,  1847,  15  Sim.  473;  Pr,lton,  1848, 
16  Sim.  163;  Plumhe,  1860,  29  L.  J.  Ch.  618),  more  especially  where  a 
company  having  power  to  convert  profits  into  capital  fails  to  exercise  this 
power  (In  re  Alsbury,  1890,  45  Ch.  D.  237,  at  245  ;  In  re  Hopkins,  supra), 
the  liferenter  is  entitled  thereto,  to  the  exclusion  of  the  fiar.  An  option 
to  the  shareholder  either  to  receive  a  bonus  in  cash,  or  as  paid-up  capital 
upon  new  stock,  excludes  the  idea  of  appropriation  by  the  company  to 
capital ;  and  the  liferenter  accordingly  will  in  such  a  case  be  entitled  to 
the  bonus  (In  re  Northagc,  1891,  60  L.  J.  Ch.  488). 

The  operation  of  the  above  principles  is  limited  to  the  case  of  bonuses 
declared  upon  shares  in  going  companies.  Profits  arising  from  the 
realisation  of  shares  in  the  winding-up  or  amalgamation  of  a  company  fall 
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to  be  divided  under  the  ordinary  rules  applicable  to  the  distribution  of 
surplus  assets  (In  re  Armitage,  1893,  3  Ch.  337). 

The  Apportionment  Act  a]>plies  to  bonuses  (33  &  34  Vict.  c.  35,  s.  5  ; 
Carr,  1879,  12  Ch.  D.  C55).  What  has  been  said  above  must  therefore  be 
taken  as  subject  to  any  rights  arising  from  the  law  as  to  apportionment,  in 
cases  to  which  the  Statute  applies. 

Bonuses  paid  to  ])articipating  policy-holders  of  a  mutual  insurance 
company  are  not,  in  the  hands  of  the  company,  subject  to  income-tax 
under  the  Eevenue  Statutes  {Xcw  York  Life  Insurance  Co.,  1889,  14  App. 
Ca.  381);  it  is  otherwise  in  the  case  of  a  proprietary  company  (Last,  1885, 
10  App.  Ca.  438,  12  Q.  B.  D.  389). 

Book. — See   COPYKIGHT. 


Books. — (1)  Offieial  Books,  i.e.  books  forming  the  official  record  of 
matters  of  public  interest,  and  kept  by  persons  in  the  performance  of  a  duty 
imposed  by  Statute,  or  arising  ('.r  ojicio,  are  generally  admissible  without 
the  oath  of  the  person  who  prepared  them,  in  proof  of  facts  which  it  is 
their  function  to  record  ;  e.<j.  books  kept  at  Government  offices  (Kai/, 
1836,  10  S.  831 ;  Bmihar,  1820,  2  Bli.  351 ;  cf.  Tomhins,  1  Dow,  404),  by 
the  Bank  of  England  {Mortimer,  6  M.  &  W.  68),  the  log-book  of  a  man-of- 
war  {Watson,  4  Camp.  272),  and  the  daily  books  of  a  prison  {AicJdes, 
]  Leach,  391 ;  cf.  Salte,  3  Bos.  &  Pul.  188).  The  English  Admiralty  Court 
has  extended  this  privilege  to  entries  in  lighthouse  journals  and  coastguard 
books  {Maria  das  Dares,  32  L.  J.  P.  M.  &  A.  163 ;  Catherina  Maria,  L.  E. 
1  A.  &  E.  53;  cf.  Williams,  1884,  11  R  982).  Parole  has  been  held 
inadmissible  to  prove  facts  of  which  the  books  of  a  burgh  {Gardner,  1828, 
4  Murray,  438;  Black,  1819,  5  Dow,  23;  cf.  Ogilvy,  6  Feb.  1810,  F.  C), 
or  the  minutes  of  a  meeting  of  creditors  {Smith,  1828,  4  Murray,  404),  or 
of  road  trustees  {M'G/iie,  1850,  12  D.  442),  or  of  a  Senatus  Academicus 
{Hamilton,  1827,  4  Murray,  239),  are  the  proper  record.  The  books  them- 
selves may  be  recovered  under  a  diligence  {Mackintosh,  1828,  8  S.  184;  see 
Dickson,  s.  IQA^^  et  seq.\  Privileged  ^Communications).  Where  the  books 
are  public  books  (see  Sturla,  L.  K.  5  App.  Ca.  623),  copies  proved  to  be 
correct  are  generally  admissible  {Lynch,  3  Salk.  154 ;  Marsh,  2  Esp.  666  ; 
Scdte,  supra;  Dickson,  s.  1318;  Taylor,  s.  1598.  See  Best  Evidence; 
Copies).  In  some  cases,  books  are  made  by  Statute  lorimd  facie  evidence  of 
the  matters  therein  contained ;  and,  accordingly,  the  register  of  members 
under  the  Companies  Acts  is,  when  proved  by  an  official  to  be  the  company 
register,  the  proper  proof  of  its  contents  {Caledonian  and  Dumhartonshirc 
Junction  Rwy.  Co.,  1855,  17  D.  917  ;  Taylor,  ss.  1596-7  ;  cf.  City  of  Glasgow 
Bank  Liquidcdors,  1880,  7  E.  1196).  Public  books  are  inadmissible  to 
prove  the  terms  of  existing  and  accessible  documents  transcribed  in  them 
{Salte,  supra;  Smith,  1835,  13  S.  323;  cf.  A.  v.  B.,  1858,  20  D.  407);  nor 
can  they,  in  general  and  apart  from  Statute,  be  adduced  in  favour  of  the 
corporation,  etc.,  whose  they  are,  against  a  stranger  {M'Kenzie,  1693,  4  Bro. 
Supp.  54;  Lnglis,  1826,  4  Murray,  77;  Taylor,  s.  1781).  It  is  difficult  to 
say  what  mode  of  subscription  is  essential  to  the  admissibility  of  the 
minutes  of  public  bodies  {I<:ing,  1714,  M.  12537;  Oswald,  1828,  5  Murray, 
8;  Lvison,  1846,  9  D.  1039;  Great  Northern  Rwy.  Co.,  1850,  13  D.  1315; 
1852,  1  Macq.  112 ;  Forhes,  1851,  14  D.  134  ;  cf.  Lea,  1828,  6  S.  353).  The 
privilege  accorded  to  public  books  is  not  extended  to  private  registers,  or 
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to  the  minutes  of  private  bodies ;  and  the  ])roper  mode  of  proving  such 
minutes  is  by  the  oath  <jf  the  person  who  prepaied  them.  He  may  use 
tliem  to  refresli  his  memory  (Taylor,  s.  1592;  Dickson,  ss.  1210,  121f3,  1217; 
cf.  StiiiTvdc,  1849,  12  D.  IGG).  As  to  the  proof  of  minutes  of  ancient  date, 
see  Laudnrddlc  Pcerayc,  1885,  L.  R.  10  App.  Ca.  692. 

(2)  Mercantile  Books  are,  if  regularly  kept  and  presenting  the  appearance- 
of  a  hondfule  account,  admissiblt^is  evidence  of  matters  which  it  is  their 
function  to  recoril  {JJuchaudu,  1816,  noted  in  Hume,  422),  not  only  against 
him  (see  Ad.missioNS  (r),  (d))  whose  they  are,  but  in  his  favour,  provided 
they  be  sui)plemented  by  other  evidence,  e.g.  vouchers,  where  they  are  to- 
be  ex])ecte(l,  and,  in  any  case,  the  oath  of  the  creditor  that  the  account  is 
correct,  and  tliat  what  is  charged  for  was  su])])lied  (Ersk.  iv.  2.  4 ;  Ivori/,. 
1816,  4  Dow,  467  ;  L'ri/Uh  Linen  Co.,  1853,  15  D.  314;  Hatton,  1858, 15  D. 
574;  cf.  Piekard  tO  Curry,  1892,  19  W.  (H.  L.)  56.  Mercantile  Ijooks 
include  the  books  of  bankers  (British  Linen  Co.,  supra.  See  IjANK:  Banker), 
law  agents  {Macqiu'cn  cO  Mdckinfo.s/t,  1827,  4  Murray,  193),  toll-keepers. 
{Balfour,  1833,  11  S.  784),  and  the  like  ;  but  tlie  privilege  is  not  extended 
to  private  books  {Patcrson,  1819,  2  Murray,  179;  Lainrj,  1829,  1  Deas  & 
And.  23 ;  Smith,  1826,  5  S.  32 ;  1830,  4  W.  &  S.  47 ;  Catto,  Thomson,  &  Co., 
1867,  6  M.  54),  save  in  very  special  circumstances  (Fisher,  1850,  13  I).  245  ; 
Maefarquhar,  1869,  7  M.  766).  In  the  altsence  of  a  written  contract  of 
copartnery,  the  company  books  were  held  conclusive  evidence  as  to  each 
partner's  share  (Blair,  1828,  6  S.  836;  qI  Kenney,  1836,  14  S.  803;  and 
contrast  Catto,  Thomson,  &  Co.,  sujira). — See  Accounts;  Admissions  (c)  (c?); 
Bankers'  Books  Evidence  Act,  1879  (42  Vict.  c.  11));  Best  Evidence;  Tait 
on  Evidence,  273  et  seq. ;  Taylor  on  Ecidence,  s.  712. 

(3)  Histories,  Chronicles,  Maps,  Scientific  Books,  etc. — According  to  the- 
English  authorities,  "  a  general  history  may  be  admitted  to  prove  a  matter- 
relating  to  the  kingdom  at  large"  (Buller,  N.  P.  248),  e.g.  the  death  of  a. 
sovereign ;  but  is  inadmissible  in  regard  t(j  matters  not  of  a  public  or 
general  nature  (see  Taylor,  s.  1785  ;  Boscoe,  N.  P.,  15th  ed.,  204;  Pictons^ 
Case,  30  How.  St.  Tr.  492 ;  Vaux  Peerage,  5  CI.  &  Fin.  538).  A  county 
history  has  been  rejected  as  evidence  of  boundaries  (Evans,  6  C.  &  P.  586)  ; 
and,  in  Scotland,  an  Ordnance  Survey  map  is  not  sufficient  to  prove  parish 
boundaries  without  corroborative  evidence  (Gibson,  1869,  7  M.  394;  cf. 
Taylor,  s.  1770  (h))  ;  and  a  private  estate  plan  is  in  itself  not  evidence 
against  a  third  party,  who  was  not  partv  to  it,  and  has  not  seen  it  (Place^ 
1874,  1  R.  1202;  cf.  Beid,  1891,  18  E.  744).  In  matters  of  ancient  date, 
histories  and  chronicles  compiled,  at  or  near  the  time  when  the  facts 
narrated  occurred  (see  Crawford  and  Lindsay  I\'eragc,  2  H.  L.  534),  are 
received  in  Scotland.  What  weight  is  to  be  attached  to  the  relation 
depends  on  the  credit  of  the  w^riter,  and  the  character  of  the  adverse 
evidence  (Stair,  iv.  42.  16 :  Ersk.  iv.  2.  7).  In  such  matters,  private 
memorials  are  also  admissil)le,  e.g.  entries  in  family  bil)les,  and  church 
registers,  old  plans,  inscriptions  on  tombstones,  recitals  in  deeds  and  lei^al 
proceedings,  etc.  etc.  (Stair,  iii.  5.  35 ;  Ersk.  iii.  8.  (j(j ;  ILumphrey's  Ca.se, 
Swin.  173  et  seq.;  Shrewsbury  Peerage,  7  H.  L.  C.  1 ;  Lauderdale  Peerage,  L.  E. 
10  App.  Ca.  692.  See  Best  Evidence  ;  Admissions  (c)).  Books  of  science 
are  not  admissible,  the  proper  mode  of  proving  the  matters  set  forth  therein 
being  by  the  examination  of  scientific  witnesses  (Dickson,  ss.  1224,  1717; 
Taylor,  s.  1422 ;  Darby,  1  H.  &  N.  1 ;  see  OriNiON  Evidence). 

In  many  cases  documents  not  in  themselves  evidence,  e.g.  almanacs 
and  scientific  books,  may  be  used  by  a  witness  to  refresh  his  memory 
(Dickson,  ss.  1223,  1777  ;  Taylor,  s.  1422).    See  Witness. 
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[See  Dicksou,  ss.  1205-31 ;  Taylor,  ss.  1422-4, 1590-7,  176G  d  scq.']     See 
Accounts;  Admissions;  Best  Evidence;  Copies  and  Extkacts;  Registeks. 


Books  of  Adjournal. — The  books  of  record  in  the  Court  of 
Justiciary  in  Scullaml.  In  the  High  Court  the  record  consists  of: — (1) 
The  Scroll  Book  or  Minute  Book,  which  is  written  in  Court  by  the  Clerk  of 
<.'ourt,  and  narrates  the  sundry  steps  or  minutes  of  the  proceedings ;  the 
names,  and  foniu'vlv  tlie  depositions,  of  witnesses ;  the  pleas  of  panels  and 
the  sentences  and  other  judgments  of  the  Court :  this  was  formerly  signed 
by  the  judge,  but,  by  Act  of  Adjournal  of  1st  August  1849,  authentication 
bV  the  si^oiature  of  the  Clerk  of  Court  is  sufficient,  except  for  capital 
sentences.^  (2)  What  are  called  the  Warrants  of  this  Minute  Book,  such  as 
the  indictments,  petitions,  and  the  like,  these  are  not  engrossed  in  the 
Miuute  Book,  but  are  there  referred  to  as  to  l)e  taken  in  when  the  record 
is  copied  out  and  extended.  (3)  A  full  and  correct  copy  of  the  Minute 
]5o()k  and  its  warrants  is  made  out  by  the  clerks,  and  is  specially  known  as 
the  "  Books  of  Adjournal."  This  full  copy  has  been  made  out  since  the 
middle  of  the  seventeenth  century.  Since  that  time,  therefore,  a  double 
record  of  the  Court  exists.  Acts  of  Adjournal  {q.v.)  are  engrossed  in  the 
Minute  liook  and  signed  by  the  presiding  judge. 

In  the  Circuit  Courts  of  Justiciary  and  sittings  of  the  High  Court  out  of 
Edinburgli,  after  the  distinction  lietween  the  High  Court  and  the  Circuit 
Courts  of  -Justiciary  was  alxjlished  by  the  Criminal  Procedure  (Scotland)  Act, 
1887,  the  original  Minute  Books  and  relative  warrants  are  preserved,  but  no 
attempt  was  made  to  copy  or  write-up  these  until  1890.  In  terms  of  an 
Act  of  Adjournal  passed  in  that  year,  the  principal  indictments  in  cases 
tried  by  the  High  Courts  out  of  Edinburgh,  and  the  relative  printed  lists  of 
assize  are  now  bound  up,  and  a  note  in  the  form  of  a  scliedule  is  appended 
to  each  indictment,  stating  tlie  particulars  of  the  proceedings  in  the  case. 

The  same  Act  of  Adjournal  also  makes  it  no  longer  necessary  to  record 
remissions  of  sentences  in  the  Minute  Books  or  in  the  Books  of  Adjournal ; 
but  they  are  merely  bound  up  consecutively,  and  a  note  of  each  remission 
is  marked  on  the  margin  of  the  Minute  Book  opposite  the  sentence  to 
which  it  has  reference. 

The  record  of  the  proceedings  of  the  Court  of  Justiciary,  in  its  appellate 
jurisdiction,  consists  of  the  various  processes  themselves,  and  a  chronological 
list  of  them  kept  in  a  register  called  the  Appeal  Book. 

The  earliest  known  volume  of  the  records  of  the  Court  of  Justiciary  is 
an  original  ]\Iinute  Book  of  the  Court  for  the  period  from  November  1493 
to  August  1504.  The  next  volume  contains  the  record  from  December 
1507  to  July  1513.  There  are  several  blanks  between  that  date  and  1672, 
from  which  the  record  is  complete. 

The  Clerk  of  Justiciary  is  the  official  custodier  of  the  records  of  that 
Court.     See  Clerk  of  Justiciary. 

Books  of  Council  and  Session.— The  books  of  record 

of  the  Court  of  Session,  Itut  inorc  jarticularly  the  Register  of  Deeds  and 
Probative  Writs,  in  which  may  l^e  registered  deeds  and  writs  of  every  kind 
which  contain  a  warrant  of  registration  for  preservation  or  for  execution. 
By  special  Statutes  (1681,  c.  20  ;  1696,  c.  38  ;  5  Geo.  iii.  c.  72,  ss.  42,  43  ; 
1  &  2  Vict.  c.  114,  ss.  1-9 ;  45  &  46  Vict.  c.  61)  the  privilege  of  so 
registering  for  execution  is  extended  to  bills  of  exchange  and  promissory 
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notes,  the  acceptance  and  subscription  of  which  now  implies  a  consent  to 
registration.  By  19  &  20  Vict.  c.  5G,  s.  38,  all  bonds  in  favour  of  Her 
Majesty  the  (^ueen  may  be  registered  for  execution,  whether  they  contain 
an  express  warrant  for  registration  or  not.  See  Eegistuation.  The  Books 
of  Council  and  Session  are  kept  in  the  General  Register  House  at  Erlin- 
burgh,  and  are  luider  the  custody  of  the  Depute  Clerk  Register,  to  whom 
the  duties  of  Lord  Clerk  liegister  were  transferred  Ijy  42  &  43  Vict.  c.  44. 


Books  of  Sederunt. — Minute  books  kept  by  the  principal 
clerk  of  each  Division  of  tbi;  (,'ourL  of  Session,  in  which  are  entered  the 
names  of  the  judges  present  at  each  meeting  of  the  (Jourt.  In  the  J>ook  of 
Sederunt  kept  in  the  First  Division  are  also  recorded  the  admission  of  the 
judges,  law  othcers  of  the  Crown,  advocates,  clerks  of  court,  etc. ;  the  Acts 
and  Orders  of  Court  in  all  matters  which  do  not  fall  within  the  ordinary 
exercise  of  its  jurisdiction,  in  particular  all  Acts  of  Sederunt  {q.v.),  and 
all  Orders  transferring  causes  from  one  Division  of  the  Court  to  the  other, 
or  from  one  Lord  Ordinary  to  another.  In  more  ancient  times  these  books 
also  contained  a  record  of  any  connuunication  from  the  Sovereign  or  from 
Parliament  to  the  Court.  Although  the  Court  of  Session  was  instituted  in 
1532,  the  earliest  Book  of  Sederunt  dates  from  15th  January  1553,  and 
there  are  several  blanks  between  the  four  volumes  which  precede  2nd 
November  1626,  from  which  date  this  Record  is  complete.  Like  the  other 
Records  of  the  Court  of  Session,  these  Books  are  i)eriodically  transferred 
after  completion  to  the  custody  of  the  Depute  Clerk  Register. 


Booking   of   a  Prisoner  for  Debt— The  name  applied 

to  the  entry  in  the  prison  register,  at  the  date  of  imprisonment,  of  the 
amount  of  the  debt,  and  the  name  of  the  person  incarcerated. — The  magis- 
trates of  royal  burghs  were,  by  the  early  Statute,  1597,  c.  277,  charged  with 
the  management  of  i)risons,  and  were  responsible  for  the  safe  keeping  of  a 
civil  prisoner,  or  for  the  debt  in  the  event  of  his  escape  through  want  of 
vigilance  (Ersk.  iv.  3.  14).  For  the  purpose  of  keeping  a  record  of  the 
extent  of  this  responsibility,  registers  were  introduced  by  the  magistrates,  in 
which  the  amount  of  the  debt  was  entered, — the  jailer,  and  not  the  creditor, 
being  cliarged  with  the  duty  of  booking  it  {Schav\  1083,  ]\Ior.  9354).  A  fee, 
proportional  to  the  debt  booked,  was  paid  to  the  jailer.  Witli  the  object  of 
reducing  the  jailer's  fee,  it  was,  in  early  times,  the  usual  practice  for  the 
creditor  to  book  only  a  small  part  of  the  debt,  and  to  arrest  the  debtor 
while  in  prison  for  the  balance,  if  he  were  taking  means  to  procure  his 
liberation.  The  later  practice  was  to  enter  the  whole  debt  and  pay  the 
corresponding  fee  to  the  jailer ;  and  if  the  debtor  paid  the  debt  as  it  stood 
in  the  jail  register,  and  produced  his  discharge  by  the  creditor,  he  was  freed 
without  the  necessity  of  adopting  the  early  cumbrous  procedure  of  letters 
of  relaxation  and  liberation  from  the  king,  and  a  charge  to  the  magistrates 
to  set  him  at  liberty  (Bell,  Com.  ii.  437). 

In  order  to  entitle  a  debtor  to  the  privilege  of  the  Sanctuary  at  the 
Abbey  of  Holyrood,  it  was  necessary  not  only  that  he  siiould  be  within  the 
precincts,  but  that  his  name  should  be  booked  in  the  Record  of  the  Abbey 
Court.  It  was  only  then  that  the  certificate  of  protection  was  granted  to 
him  by  the  bailie  {Grant,  1779,  Mor.  5,  Hailes,  816 ;  cf.  M'Kcllar,  1861,  23 
D.  1269). 

By  the  Rrisons  (Scotland)  Act,  1839,  s.  18  (2  &  3  Vict.  c.  42),  magis- 
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trates  were  relieved  of  all  obligalions  in  res})cct  of  tlie  luanageinent  of 
prisons  and  custody  of  prisoners  (see  Zamh,  18G5,  3  M.  1105);  and  now,  by 
the  Prisons  (Scotland)  Act,  1877,  s.  5  (40  &  41  Vict.  c.  53),  all  prisons,  and  the 
control  and  safe  custody  of  prisoners,  are  vested  in,  and  exercised  by,  one 
of  the  Principal  Secretaries  of  State.  By  sec.  70  of  tlic  latter  Act  the  powers 
possessed  by  the  Sherill'  with  respect  to  applications  for  aliment,  and  for 
liberation  of  civil  prisoners,  under  23  &  24  Vict.  c.  105,  are  preserved. 

The  practice  of  booking  continued  in  all  cases  till  imprisonment  for  debt 
was  practically  abolished  by  the  Debtors  (Scotland)  Act,  1880,  and  the  Civil 
Imprisonment  (Scotland)  Act,  1882  ;  and  it  is  still  in  force  in  the  few  cases 
where  imprisonment  is  still  competent  under  these  Statutes,  i.e.  in  the  case 
of  rates,  taxes,  penalties  due  to  the  Crown  (Bell,  Coin.  ii.  436-7,  462-3 ; 
Ross,  Zed.  i.  334,  343).     See  Imprisonment  (Civil). 


Booking',  Tenure  of. — Booking  is  the  tenure  by  which  lands 
and  buildings  in  the  burgh  of  Paisley  are  held.  It  is  known  only  in  that 
burgh,  and  is  described  in  the  Conveyancing  Statutes  as  "the  peculiar  tenure 
of  booking."  In  the  Burgage  Tenure  Act  1860  (s.  23)  and  the  Consolidation 
Act  1868  (s.  152),  it  is  apparently  assimilated  in  nature  to  burgage  tenure, 
the  tenure  in  other  burghs  being  referred  to  as  "  ordinary  burgage  tenure." 
The  common  element,  however,  is  rather  the  kind  of  property  to  which  the 
tenure  applies,  than  the  characteristics  of  the  tenure  itself.  Booking 
resembles  burgage  inasmuch  as  both  apply  to  burgh  property,  but  it 
difiers  from  it  in  these  important  respects :  (1)  that  the  holding  is  expressly 
of  the  burgh, and  not  of  the  Crown,  and  (2)  that  casualties  are  exacted  both 
from  heirs  and  from  singular  successors.  The  rate  is  a  merk  Scots  per  acre 
for  heirs,  and  a  merk  Scots  per  rood  for  singular  successors. 

There  is  a  special  register  for  the  registration  of  the  titles.  It  is  kept 
in  Paisley  by  the  town  clei'k.  It  is  known  as  the  Register  of  Bookings, 
Reversions,  etc. 

Prior  to  1860  the  form  of  disposition  was  as  follows: — 

Know  all  men  l)y  these  presents  that  I,  A.,  in  consideration  of  the  sum  of  £  , 

instantly  paid  to  me  l»yi>.,  have  sold  and  disponed,  as  I  hereby  sell,  alienate,  and  disjwnc 
from  me,  my  lieirs  and  successors,  to  and  in  favour  of  the  said  />.,  his  heirs  and  assignees 
whomsoever,  lieritaldy  and  irredeemalily,  All  and  Whole  [desrrrption'],  together  with  all 
right  and  title  I  have  or  can  claim  to  said  subjects  :  In  which  subjects  above  disponed  I 
bind  and  oblige  me  and  my  foresaids  to  ])ook  and  secure  the  said  B.  and  his  foresaids, 
conform  to  the  order  and  custom  of  the  burgh  of  Paisley  in  such  cases,  and  that  by 
resignation  thereof  in  the  hands  of  the  j^rovost,  bailies,  treasurer,  and  town  council  of 
said  burgh,  for  themselves  and  as  representing  the  conununity  thereof,  immediate  lawful 
superiors  of  said  subjects  :  And  for  eil'ecting  whereof  I  hereby  make  and  constitute 
.  ,  .  ,  and  each  of  them,  jointly  and  severally,  my  lawful  and  irrevocable  procurators, 
with  full  power  to  compear  loefore  my  said  immediate  lawful  superiors  of  said  subjects 
above  disponed,  or  their  commissioners  in  their  names  duly  authorised  for  that  effect, 
and  there  by  staff  and  baton,  as  use  is,  to  resign  and  surrender,  iipgive,  overgive,  and 
deliver  All  and  Whole  the  subjects  before  disponed,  lying,  bounded,  and  descriljed  as 
aforesaid,  and  here  held  as  repeated  ircvii«i?'.s  cmisa,  in  the  hands  of  my  said  superiors  or 
their  commissioners  foresaid,  in  favour  and  for  new  and  heritable  booking  thereof  to  be 
made,  given,  and  granted  to  the  said  I>.  and  his  foresaids,  heritably  and  irredeemably  in 
due  and  competent  form  [clmcse  of  warrandice  and  assignations  of  rents  and  writs]  :  And  I 
bind  and  oblige  me  and  my  foresaids  to  free  and  relieve  the  said  B.  and  his  foresaids  of 
all  jjublic  and  parochial  burdens  exigible  from  said  subjects  at  and  preceding  their  term 
of  entry  thuTiito  [delivery  of  vjrits  and  consent  to  reijistration}. — In  witness  whereof. 

The  disposition  was  followed  by  an  act  of  booking,  which  took  place  at  a 
council  meeting  and  was  recorded  in  the  minutes.     The  purchaser  received 


BOOKING,  TENURE  OF  105 

an  extract  therefrom,  known  as  an  "  extract  booking."      Tlie  following  is 
a  form,  and  fiDiii  it  will  be  seen  tho  nature  of  the  ceremony: — 

At  ruislfv  upon  tliu  [iltitc'],  convuiH'd  in  ••itninioii  council,  C,  iirovo.st ;  D.,  E.,  F., 
and  G.,  biiilics  ;  //.,  tmisuicr  ;  J.,  K.,  L.,  M.,  N.,  and  a,  councillois  of  tlie  burgh  of 
Paisley.  (Jn  which  (la\-  coinpeaivd  P.,  writer  in  Paisley,  as  procurator  and  attorney  for 
and  ill  iiiunc  and  behalf  of  A.,  and  exhibited  and  produced  to  the  said  provost,  bailies, 
treasurer,  and  c(Kinciliors  a  disp()siti(jn  dated  .  .  .  ,  made  and  granted  l)y  the  said  A., 
whereby,  for  the  consideration  therein  mentioned,  lie  sold,  alienate<l,  and  disptjiied  from 
him,  his  heirs  and  successors,  to  and  in  favour  of  B.,  his  heirs  and  assignees  whomsoever, 
herilablv  and  irredeeinablv.  All  and  Whole  [dcscrij'tion],  as  the  said  disposition  contain- 
ing oliligatiou  to  book  aiid  secure  the  said  7;.,  i)rocuratory  of  resignation,  and  sundry 
other  clauses  more  fully  bears  :  And  the  said  I'.,  as  procurator  and  attcjrney  foresaid,  in 
virtue  of  the  ])rocuratory  of  resignation  contained  in  the  said  disposition,  Ity  staff  and 
baton,  as  use  is,  resigned",  sunvmlered,  upgave,  overgavt-,  and  delivered  All  and  Whole  the 
subjects  l)efore  described,  lying  and  bounded  as  aforesaid,  and  here  held  as  rejieated 
brevitatis  causa,  in  the  hands  of  the  said  ])rovost,  bailies,  treasurer,  and  councillors, 
superiors  thereof,  in  favour  and  for  new  and  heritable  l)Ooking  thereof  to  be  made, 
given,  and  granted  to  the  said  7;.,  heritably  and  irredeemably  indue  and  competent  form  ; 
Of  which  resignation  the  said  jirovost,  bailies,  treasurer,  and  councillors,  superiors, 
accepted  bv  receiving  tlie  said  stalf  and  baton  into  their  hands  ;  and  the  said  resignation 
ha\'ing  been  thus  completed,  they  delivered  back  the  said  stalf  and  baton  to  the  said  P., 
who  also  a]ii)eare(l  as  attorney  for  the  said  7>'.,  and  accordingly  entered  and  booked,  and 
hereby  enter,  book,  and  si-cure  the  said  B.  in  All  and  Whole  the  subjects  bef(jre  de- 
scribed, lying  and  liounded  as  aforesaid,  and  here  held  as  repeated  brevitatis  causa,  and 
that  conform  to  the  order  and  custom  of  the  burgh  of  Paisley  in  such  cases  ;  -whereupon 
the  said  P.,  as  attorney  foresaid,  for  and  in  name  of  the  said  B.,  asked  and  took  instru- 
ments in  the  town  clerk's  hands,  and  craved  extracts  ;  and  the  said  B.  paid  of  com- 
position to  77.,  present  town  treasurer,    .    .    .    Scots  for  his  entry. 

Extracted  from  the  records  of  the  burgh  of  Paisley,  upon  this  and  the  preceding  page, 

by  me,  clerk  of  said  burgh. 

[Signature  of  Town  Clerk.] 

As  regards  completion  of  title,  it  will  be  observed  that  the  cardinal  dif- 
ference between  the  above  disposition  and  a  conveyance  of  burgage  property 
was,  that  the  obligation  was  not  to  infeft  and  seize,  liut  "  to  book  and 
secure."  It  is  in  accordance  with  this  difference  that  there  never  was  any 
ceremony  of  infeftment  upon  the  ground  of  the  property.  The  ceremony 
always  took  place  in  face  of  the  council  and  in  the  council  chamber, 
while  it  was  n(jt  until  1845  that  the  corresponding  change  was  introduced  in 
the  case  of  burgage  tenure. 

The  procedure  in  the  case  of  an  heir's  entry  was  similar.  The  heir  or 
his  attorney  a])peared  liefore  the  council,  produced  the  ancestor's  infeftment 
and  evidence  of  prupimpiity,  if  required,  whereupon  an  act  of  booking  was 
granted,  instruments  were  taken  in  the  hands  of  the  town  clerk,  the  pro- 
cedure was  engrossed  in  the  minutes,  and  an  extract  booking  was  issued. 

The  I'.uigage  Tenure  Act  1S60  (ss.  o  and  2:-.)  practically  superseded  the 
(,)ld  procedure  by  allowing  the  disposition  to  be  recorded,  and  (ss.  7  and  23) 
by  introducing  writs  of  dare  constat  by  the  magistrates  in  favour  of  heirs. 
A  disposition  "of  property  held  by  this  tenure  need  not  now  differ  from  an 
ordinary  disposition.     It  will  be  recorded  in  the  register  of  bookings. 

It  is  frecpiently  the  case  that  the  titles  bear  that  the  properties  are 
held  for  payment  to  the  magistrates  of  an  annual  sum  termed  a  "  duty." 

The  seats  in  the  three  burgh  churches,  which  were  erected  by  the  town 
council,  were  held  by  the  tenure  of  booking,  and  the  titles  were  made  up  in 
the  form  above  mentioned. 

Sec.  25  of  the  Conveyancing  Act,  1874,  so  far  abolishes  the  distinction 
between  feu  and  booking. 

The  case  of  Chalmers  v.  Magistrates  of  Paisley,  1829,  7  S.  718,  may  be 
referred  to.     See  Burgage  Tenure. 


196  BOEDER  WARRANT 

Border  Warrant. — A  form  of  aiTestment  now  ill  tlcsuet/iuk',  Ijut 
which  formerly  was  a  good  deal  in  use  in  some  of  tlie  liorder  counties.  The 
w^arrant  was  granted  on  the  appUcation  of  a  creditor  to  arrest  the  person  or 
goods  of  a  debtor  who  resided  on  the  other  side  of  the  Border,  and  to  detain 
liim  or  them  until  the  debtor  should  find  caution  dc  judicio  sisti,  i.e.  that  he 
would  appear  as  a  party  to  any  action  raised  on  the  debt.  The  procedure 
for  obtaining  such  a  warrant  seems  to  have  varied  in  the  different  Border 
counties,  but,  strictly  speakmg,  it  could  only  be  obtained  from  a  Judge 
Ordinary  on  the  creditor's  taking  oath  as  to  the  verity  of  the  debt ;  and  the 
debtor,  after  being  arrested,  was  entitled  to  an  examination  as  to  his 
domicile  by  the  judge  before  being  committed  to  prison.  Por  a  detailed 
report  of  the  practice  in  the  different  counties,  see  the  case  of  Lcmdell, 
1838,  16  S.  388.— [Ersk.  i.  2.  19  and  21;  Bell,  Com.  ii.  449;  Mackay, 
Manual,  57.] 


Borrowing". — See     Loan;     Commodate;     Mutuum;    Intekest; 
Risk  :  Tkust. 


BorrOAVing"  Process. — in  judicial  proceedings  in  Scotland  the 
process  (which  comprises  the  pleadings,  interlocutor  sheet,  productions,  and 
relative  inventories)  remains,  while  the  suit  depends,  in  the  custody  of  the 
Clerk  of  Court.  It  may  be  borrowed  by  the  agent  for  any  of  the  parties  upon 
borrowing  receipt  written  by  him  or  his  clerk  upon  the  inventory  of  process. 
The  principal  copy  of  the  summons  or  other  writ  by  which  the  proceedings 
are  commenced  cannot  be  borrow^ed,  except  at  the  time  of  entering  appear- 
ance, and  for  the  purpose  of  preparing  defences  or  answers,  or  for  the 
purpose  of  using  diligence  on  the  dependence,  or,  in  the  case  of  a  petition  for 
sequestration,  for  the  purpose  of  registration  (A.  S.  11  July  1828,  s.  104). 
A  copy  of  the  principal  writ,  duly  certified  by  the  agent,  is  lodged  by  him, 
and  may  be  borrowed  when  necessary.  Neither  the  interlocutor  sheet  nor 
the  principal  inventory  of  process  may  be  borrowed.  The  numbers  of 
process  borrowed  must  be  returned  within  a  reasonable  time ;  and  if  there- 
after required  l)y  the  opposite  party  or  the  Court  their  return  may  be  enforced 
by  Caption  (Bkocess)  (q.v.).  In  jury  trials  all  processes  and  productions 
borrowed  must  be  returned  to  the  clerk  two  days  before  the  trial  if  it  is  to 
proceed  in  Edinburgh,  and  six  days  if  at  circuit  (A.  S.  16  Feb.  1841,  s.  23). 
Borrowed  numbers  of  process  should  always  be  returned  and  the  process 
should  be  complete  whenever  the  case  is  in  the  roll  for  hearing ;  and  in 
Inner  House  cases  none  of  the  numbers  of  process  may  be  borrowed  while 
the  case  is  in  the  roll.  Where  a  case  had  been  sent  to  the  roll  in  the  Inner 
House,  but  had  not  been  put  out  for  hearing,  the  Court  allowed  the  produc- 
tions to  be  borrowed  for  the  purposes  of  a  litigation  in  England  only  upon 
an  undertaking  by  the  agents  to  return  them  in  time  for  the  hearing  in  the 
Division  (United  Teleplione  Co.,  1882,  9  R.  710).  When  a  process  is 
returned,  it  is  the  business  of  the  agent  to  see  that  the  numbers  are 
arranged  in  proper  order,  and  the  clerk  must  satisfy  himself  that  all  the 
numbers  borrowed  have  been  returned.  The  borrowing  receipt  is  then 
scored.  The  regulations  applicable  to  the  return,  or  partial  return,  of 
borrowed  processes  are  set  forth  in  A.  S.  7  July  1858.  When  a  litigation  is 
ended,  the  agents  on  each  side  should  borrow  the  productions  lodged  before 
the  process  is  transmitted  to  the  extractor.  This  should  be  done  immedi- 
ately after  final  judgment  has  been  pronounced,  or  at  all  events  during  the 
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reading  of  tin;  Minute  Book.  Aft(!r  extract,  no  ]jro<Uietions  are  given  up  in 
the  Extractor's  Clianibers,  except  upon  a  warrant  from  the  Court.  Wlien 
the  process  has  gone  to  the  custody  of  the  Lord  Clerk  Jtcgistcir,  it  must  be 
transmitted  to  the  office  of  the  Clerk  of  the  Court  in  which  it  depended 
befon;  any  productions  or  steps  of  process  may  be  got  up  (A.  8.  22 
Jan.  1870,  s.  G). — [See  Mackay,  Manual,  2."52,  Fradice,  i.  452 ;  Coldstream, 
rroccdure,  15,  394.] 


Bottomry. — Tlie  law  relating  to  contracts  of  bottomry  forms  one 
of  the  nmst  iiiteri'sting  chajtters  in  maritime  law.  Tlie  contract  itself 
dates  from  an  unknown  anti<iuity,  and  was  no  doubt  well  recognised 
amongst  the  same  commercial  nations  with  wliom  the  Le^:  lUiodia  de  jadu 
originated.  In  the  troublous  times  of  the  Middle  Ages  it  sank  into  abeyance  ; 
but  with  the  revival  of  international  cDmnicrce,  it  again  came  largely  into 
use,  and  in  the  early  decisions  of  the  Englisli  Admiralty  Courts  it  figures 
prominently  as  the  subject  of  litigation.  Its  interest  now  is,  however, 
mainly  anti(iuarian.  Tlie  introduction  of  steam  as  the  motive  power  of 
vessels,  the  large  increase  of  capital,  and,  above  all,  the  development  of 
postal  and  telegraphic  communication,  have  combined  to  render  it  all  but 
obsolete  so  far  as  Britisli  vessels  are  concerned.  To  some  extent,  however, 
recourse  is  still  had  to  bottomry  by  foreign  shipmasters,  and  many  years  will 
proba]>ly  elapse  before  it  becomes  entirely  extinct. 

Definition. 

Bottomry  may  be  defined  as  the  contract  l)y  wliich  the  master  or  owner 
of  a  ship  hypothecates  the  ship  and  its  appurtenances  in  security  of  money 
advanced  to  enal)le  the  ship  to  prosecute  her  voyage,  the  claim  of  the  lender 
lieiny;  made  contintfcnit  on  the  arrival  of  the  vessel,  and  the  lender's  risk 

Oil  ' 

being  (usually)  compensated  by  a  high  rate  of  interest  on  the  loan.  In 
order  to  be  effectual,  the  contract  must  be  in  writing,  but  there  is  no  settled 
form  of  the  instrument,  although  in  practice  it  usually  takes  the  form  of  a 
bond  or  bill.  The  document  must  set  out  the  amount  advanced  and  the 
premium  or  interest  payable ;  it  must  describe  the  subject  or  subjects 
hypothecated,  and  specify  the  date  after  the  arrival  of  the  vessel  when  the 
stii)ulated  sum  becomes  due.  Provided  these  things  appear  in  the  bond, 
even  although  it  contain  other  conditions  which  are  radically  vitious,  it  will 
be  sustained  {MiUcr  cIj  Co.,  3  K.  105).  Tlie  bond  should  also,  as  matter  of 
good  conveyancing,  set  forth  in  the  narrative,  especially  in  those  cases 
where  the  master  is  the  borrower,  the  circumstances  which  have  given  rise 
to  the  contract,  and  the  necessity  for  the  loan  in  respect  of  which  the  bond 
is  granted. 

Maritime  Interest. 

Repayment  of  the  amount  advanced  on  liottomry  being  contingent  on  an 
event  which  may  be  defeated  by  the  perils  of  the  sea,  it  has  always  been 
usual  to  stipulate  for  a  high  rate  of  interest,  to  compensate  the  lender  for 
the  risk.  Tlie  interest  so  stipulated  for  was  known  as  maritime  interest, 
and  was  legally  exigible  even  while  the  usury  laws  ])revailed.  The  English 
Admiralty  Courts,  however,  exercised  an  e([uitable  jurisdiction  in  reducing 
the  amount  when  it  was  unconscionable,  on  the  same  ])rinci}tle  as  they  may 
decline  to  give  effect  to  an  agreement  for  payment  of  salvage.  Quite  a  usual 
rate  of  interest  when  such  contracts  were  common,  was  thirty  per  cent,  on 
the  sum  advanced,  a  prtMuium  which  seems   large,  but  was  probaldy  not 
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much  out  of  proportion  to  the  risk  incurred.  In  addition  to  the  total  loss 
of  the  ship,  which  put  an  end  to  the  lender's  claim,  he  ran  the  risk  of  the 
vessel  reaching  her  destination,  but  in  such  a  condition  as  to  be  practically 
worthless,  or  of  her  havinii;  put  into  an  intermediate  port  and  borrowed  fresh 
money  upon  bottomry,  wliieh  rankeil  preferably  to  the  earlier  bond  on  the 
security-subjects.  Besides  all  these  risks,  claims  of  salvage,  for  wages  of  the 
crew,  and  (in  England)  for  damages  caused  by  collision,  all  took  precedence  of 
tlie  claims  of  the  bottomry  bondholder  on  the  proceeds  of  the  ship  (see  LlENS 
(Maiuti.Me)).  On  the  other  hand,  the  doctrine  of  constructive  total  loss  was 
never  recognised  in  connection  with  bottomry  bonds.  If  the  ship  continued 
to  exist  iu'specie,  however  shattered  and  depreciated,  the  claim  of  the  bond- 
holder could  be  made  effectual,  although  its  recovery  was  imperilled  by  the 
partial  loss  of  the  security-subjects  (Stephens,  L.  K.  2  P.  C.  516).  Even  if 
the  vessel  never  reached  her  destination,  the  bondholder  could  in  some 
eases  enforce  his  claim  under  the  l)ond,  cj/.  where  the  vessel  had  been  sold 
at  an  intermediate  port,  or  had  been  lost  through  an  unauthcjrised  deviation 
of  the  voyage;  in  short,  in  every  case  wliere  the  comi)letion  of  the  voyage 
was  prevented  by  the  wilful  or  negligent  act  of  the  master  or  owner  (Abbott 
on  Shipping,  13th  ed.,  p.  175). 

The  mere  fact  that  interest  is  not  stipulated  for  in  the  Ixjnd  does  not 
affect  its  validity,  if  it  be  clear  from  the  terms  of  the  deed  that  payment  of 
the  principal  sum  advanced  is  made  contingent  on  the  arrival  of  the  ship ; 
but  in  duhio  the  aljsence  of  any  clause  providing  for  interest  would  go  to 
help  the  construction  that  the  lender  did  not  intend  repayment  of  the  sum 
advanced  to  depend  on  any  such  contingency,  a  construction  which  would 
be  fatal  to  the  validity  of  the  bond  {Miller,  svpra).  Interest  is  due  from 
the  date  when  the  bond  is  payaljle,  both  on  principal  and  premium,  but  the 
Admiralty  Court  has  fixed  the  rate  exigible  at  4  per  cent. 

Bonds  hy  Otvners. 

Bonds  of  bottomry  granted  by  the  owner  or  owners  of  a  ship  present 
few  points  upon  which  it  is  necessary  to  enlarge ;  indeed,  such  bonds, 
although  at  one  time  common  enough  when  freights  were  high  relatively  to 
the  value  of  the  vessels  employed,  and  conniierce  as  yet  undeveloped,  have 
become  practically  obsolete.  Where  an  owner  or  part  owner  of  a  ship 
now  requires  to  raise  money  on  the  security  of  his  property,  he  generally 
does  so  by  mortgage  under  the  provisions  of  the  Merchant  Shipping  Acts. 
The  security  to  the  lender  in  such  a  case  is  more  complete,  and  not  subject 
to  the  same  contingencies  as  apply  to  bottomry.  The  rate  of  interest 
exacted  is  also  correspondingly  lower. 

Bonds  hy  Master. 

Such  importance  as  the  subject  still  possesses  is  therefore  confined  to 
cases  where  the  master  of  a  ship  lias  suljscribed  a  bond  of  bottomry.  His 
power  validly  to  hypothecate  the  ship  and  freight,  although  he  is  himself  in 
no  way  interested  as  part  owner,  has  always  been  recognised,  but  it  is 
subject  to  the  strictest  limitations.  The  Courts  have  always  jealously  pro- 
tected the  property  of  shipowners  frcjm  being  impledged  in  a  foreign  port 
by  the  shipmaster,  unless  where  the  debt  has  been  incurred  in  their 
interests.  Accordingly,  it  almost  goes  without  saying  that  a  ship- 
master is  not  entitled  to  grant  a  bottomry  bond  over  the  ship  and 
freight  for  a  debt  of  his  own ;  and  even  where  the  bond  is  executed  for 
the  purpose  of  securing  a  debt  due  by  the  owner,  its  validity  will  not 
always  be  sustained. 
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Essentials  to  Validity — (1.)  Communication  with  Oiimers. 

Before  hypotlieejiting  tlie  sliip  under  such  a  contract  as  bottomry,  tlie 
master  must  communicate  with  the  owners,  if  it  is  at  all  practicable  for  him 
to  do  so ;  and  no  bottomry  bond  will  be  sustained  where  this  has  not  been 
done.  The  reason  of  the  rule  is,  that  as  the  maritime  interest  usually 
stipulated  will  al)sorb  a  large  pro})ortion  of  the  jtrofits  of  the  voyage,  the 
master  is  not  entitU^d  to  have  recourse  to  an  exceptional  expedient  for 
raising  money,  witJKJUt  giving  his  owners  an  opportunity  of  raising  the 
necessary  funds  on  cheaper  terms.  Where  the  master  can  communicate  by 
telegraph,  he  must  avail  himself  of  that  medium ;  but  where  no  telegraphic 
communication  exists,  "  if  it  be  rational  to  expect  that  he  may  oljtain  an 
answer  within  a  time  not  inconvenient  with  n^ference  to  the  circumstances 
of  the  case,  then  it  must  be  taken  that  it  is  his  duty  to  so,  or  at  least  to 
make  an  attempt"  {The  Oriental,  7  Moo.  P.  C.  C.  398;  Klinwort,  2  App. 
Ca.  15G).  Even  if  the  owner  ])e  insolvent,  the  master  must  communicate 
with  him  before  he  is  entitled  to  grant  a  bottomry  bond  ;  and  if  the  owner 
is  bankrupt,  the  communication  must  l)e  made  to  his  trustee  {The  Panama, 
L.  li.  3  V.  C.  199).  It  is  to  this  rule,  now  firmly  settled  in  British  mari- 
time law,  that  the  diminished  importance  of  bottomry  bonds  is  mainly  due. 
With  the  enormously  improved  methods  of  communication,  the  master  is  now 
rarely  placed  in  circumstances  in  which  he  cannot  conmmnicate  with  the 
owners  before  requiring  to  raise  money  on  bottomry.  Their  express  consent, 
when  given,  will  avoid  many  of  the  questions  which  might  otherwise  arise ; 
and  in  the  event  of  their  express  refusal,  no  valid  bond  could  Ijc  granted  by 
the  master. 

Cases,  however,  may  still  arise,  in  connection  with  distant  or  little 
frequented  ports,  where  the  inaster's  power  to  hypothecate  the  ship  and 
freight  by  means  of  a  bottonny  bond  requires  to  be  considered.  The 
connnon  case  is  that  of  a  vessel  driven  l)y  stress  of  weather  int(j  some 
foreign  port,  wliich  she  is  unable  to  leave  without  undergoing  repairs,  or 
obtaining  fresh  provisions  for  the  crew.  The  master  has,  as  a  rule,  no  funds 
at  his  own  disposal,  and  no  credit  upon  which  he  can  obtain  advances. 
His  only  course  is  to  hypothecate  the  ship  in  security  of  such  advances  as 
are  necessary  to  enable  him  to  prosecute  the  voyage,  and  such  hypothecation 
will,  in  the  general  case,  be  greatly  in  the  interests  of  the  shipowner,  as 
presenting  the  only  alternative  to  a  sale  of  the  ship.  In  the  days  when 
money  could  not  be  rendtted  by  telegraph,  and  when  the  only  communica- 
tion between  foreign  countries  was  maintained  by  means  of  sailing  ships, 
the  necessity  of  conferring  such  powers  on  the  captain  was  fully  appreci- 
ated ;  and  L.  Stowell  considered  that,  in  tlui  interests  of  commerce,  bonds 
of  this  kind  should  be  regarded  as  of  a  high  and  privileged  nature,  and 
upheld  with  a  very  strong  hand  {Alexander,  1  Dod.  278).  Under  the 
altered  conditions  of  connuerce,  these  observations  can  ap})ly  only  to  a  very 
limited  class  of  cases. 

(2.)  Loan  must  he  Necessary. 

The  foundation  of  the  master's  authority  in  all  such  cases  is  necessity 
{The  Karaak,  L.  li.  2  P.  C.  505,  513).  The  advances  in  respect  of  which 
the  bottomry  bond  is  granted  must  be  advances  without  which  the  voyage 
could  not  be  prosecuted.  This  implies  that  the  advances  could  not  have 
been  obtained  in  any  other  way  less  burdensome  to  the  owner  than  on  a 
contract  of  bottomry.  If,  for  instance,  the  master  can  obtain  a  loan  on  the 
credit  of  his  owners,  or  upon  a  bill  drawn  l>y  him  on  his  owners,  or  even  on 
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his  own  credit,  he  is  not  entitled  to  liypothecate  the  ship  or  freight.  But 
it  is  not  necessary  tluit  the  advances  should  be  required  in  order  to  fit  the 
ship  for  the  prosecution  of  the  voyage.  If,  for  instance,  the  ship  has  been 
attached  for  debt,  and  its  release  cannot  be  obtained  without  borrowing 
money  on  bottomry,  the  master  is  entitled  to  grant  a  bottomry  bond  in 
consideration  of  the  advances  {The  Prince  George,  4  Moo.  1*.  C.  0.  21 ;  but 
see  The  Ida,  L.  E.  3  A.  &  E.  542).  But  a  debt  of  the  owners,  if  it  would 
not  enable  the  creditor,  in  the  particular  port  in  which  the  ship  happens  to 
be,  to  arrest  the  ship,  is  not  a  good  subject  of  bottomry  ;  nor  will  the  arrest 
of  the  master  for  his  owner's  liability  give  him  the  necessary  authority,  for 
even  if  he  were  arrested,  the  creditor  could  not  thereby  detain  the  ship. 
It  follows  from  this,  that  if  supplies  have  already  been  furnished  on  the 
personal  credit  of  the  owners,  the  master  is  not  entitled  to  grant  a  bottomry 
bond  for  the  amount.  Apparently,  in  such  a  case,  it  would  be  the  master's 
duty  to  endeavour  to  commence  the  voyage  before  the  creditor  could  take 
proceedings  to  arrest  the  ship;  and  no  mere  threat  of  such  proceedings 
would  justify  the  granting  of  a  bottomry  bond,  unless  it  were  certain  that 
they  would  be  carried  into  effect  in  time  to  prevent  the  ship's  departure. 

Lenders  Duties. 

The  authority  of  the  master  being  thus  limited,  the  prudent  lender  on 
bottomry  will,  in  his  own  interest,  make  inquiries  both  as  to  the  purpose 
for  which  the  advance  is  desired,  and  the  impossibility  of  the  captain 
obtaining  it  upon  less  onerous  terms.  If,  however,  the  money  is  required 
for  repairs  or  outfit,  and  cannot  otherwise  be  raised,  the  lender  on  bottomry 
is  not  bound  to  see  to  its  proper  application,  nor  to  secure  that  the  whole  of 
it  is  expended  for  the  benefit  of  the  ship.  Where  the  lender  is  the  agent 
of  the  shipowner,  the  transaction  will  be  more  strictly  inquired  into  than 
when  he  is  a  stranger. 

Personal  Obligation  07i  Master  or  Owners. 

On  the  subject  of  the  rights  and  responsibilities  arising  on  a  contract  of 
bottomry  entered  into  by  a  master,  there  is  a  singular  conflict  of  opinion. 
Erskine  lays  it  down  that  it  imposes  no  personal  obligation  upon  the 
borrower  (Ersk.  iii.  3.  17).  On  the  other  hand.  Bell,  in  his  Commentaries,  is 
equally  clear  the  other  way.  A  l)ond  of  bottomry  over  the  ship,  he  says, 
"of  course  binds  the  ship  and  owners  without  any  qualification."  And 
again,  in  dealing  with  Erskine's  view, — which  he  alleges  to  be  contrary  to 
all  the  authorities, — he  asserts  tliat  the  controversy  in  other  countries  has 
been  whether  it  creates  any  other  than  a  personal  obligation.  On  the  other 
hand,  L.  Tenterden,  in  speaking  of  the  power  of  the  master  to  'pledge  the 
ship  by  a  bond  of  bottomry,  remarks :  "  Where  this  is  done,  the  owners  are 
never  personally  responsible  ;  the  remedy  of  the  lender  is  against  the  master 
or  the  ship."  This  latter  view  seems  to  be  in  accordance  with  the  bulk  of 
the  authorities,  both  in  Scotland  and  in  England  {Cochrane,  14  Eeb.  1854; 
Stainhert,  22  L.  J.  Ex.  341).  The  contradictory  views  of  Bell  and  Erskine 
are  prol)al)ly  in  part  due  to  their  liaving  in  view  bonds  in  different  forms. 
If  the  bond  contains  no  personal  obligation  on  the  borrower,  it  is  difficult  to 
see  how  one  will  be  implied ;  and  again,  if  the  master  or  owner  personally 
binds  himself  for  repayment  of  the  advance  and  premium,  there  is  no  reason 
why  the  obligation  should  not  be  enforced.  The  former  view  has  been 
given  effect  to  both  in  England  and  America  (The  Salaeid,  Lush,  545,  548 ; 
and  The  Baric  Irene,  2  Asp.  Mar.  Law  Ca.  (N.  S.)  155).  Even  Lord  Tenter- 
den's  rule  must,  it  is  thought,  be  confined  to  cases  where  it  has  not  been 
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practicaLle  for  the  master  to  communicate  with  the  owners.  In  such  cases, 
whether  he  binds  himself  personally  or  professes  to  bind  only  his  owners, 
the  master  iihnw.  will  be  bound  ;  but  upon  what  principle  he  should  be  held 
liable  when  lie  is  acting  upon  the  direct  instructions  «>f  his  principal,  and 
does  not  agree  to  be  personally  bound,  it  is  not  easy  to  see.  Perhaps  the 
master's  responsibility  may  be  justified  on  the  footing  that  it  operates  as  a 
restraint  on  his  power  of  hypothecating  the  j)roj)erty  of  the  sbijjowner; 
but  it  seems  contrary  to  justice,  that  if  money  has  been  properly  Ijorrowed 
by  the  master  for  his  owner's  benefit,  his  estate  should  be  liable  (apart  from 
express  stipulation)  to  make  good  any  deficiency  whicli  may  be  caused  by 
subsequent  perils  to  which  the  vessel  has  been  exposed. 

Mode  of  Enforcing. 

The  ordinary  mode  of  enforcing  a  bottomry  bond  is  by  an  action  of 
declarator  of  lien  over  the  ship,  followed  by  conclusions  for  sale  of  the  sliij), 
and  the  application  of  the  proceeds  towards  the  debt  of  the  ])ondholder. 
After  the  vessel  has  been  sold  and  the  proceeds  consigned,  the  Lord 
Ordinary  usually  orders  claims  to  be  advertised  for,  and,  in  the  event  of 
competing  claims  being  lodged,  the  action  is  practically  converted  into  a 
multiplepoinding,  and  a  record  made  U])  on  the  condescendences  and  claims 
in  the  usual  way.  Where  the  action  is  laid  upon  a  bottomry  l)ond  granted 
by  the  master,  for  which  the  owners  are  not  personally  liable,  there  may  be 
difficulty  in  securing  the  ship  by  arrestment  in  the  ordinary  way.  In  such 
circumstances  the  Court  will  grant  a  special  warrant  to  arrest  on  a  petition 
being  presented  to  either  Division  (Lucavich,  12  li.  1090). 

Zaw  A2J2ylicahle. 

As  the  laws  of  the  different  maritime  nations  vary  considerably  as  to  the 
prerequisites  of  valid  bottomry  (the  British  law  being,  in  this  respect,  most 
stringent),  it  is  of  importance  to  know  according  to  what  law  the  validity 
of  a  bond  granted  in  one  country  and  payable  in  another  falls  to  be  deter- 
mined. This  was  settled  in  the  important  case  of  Lloyd  v.  Guihcrt  (L.  E. 
1  Q.  B.  115),  where  it  was  held  that  the  law  of  the  flag  must  in  all  cases  be 
applied.  The  principle  of  this  decision  is,  "  that  the  flag  of  the  ship  is 
notice  to  all  the  world  that  the  master's  authority  is  that  conferred  by  the 
law  of  that  flag,  that  his  mandate  is  contained  in  the  law  of  that  country, 
with  which  those  who  deal  with  him  must  make  themselves  acquainted  at 
their  peril."  This  may  operate  somewhat  hardly  on  the  bondholder,  who,  at 
most,  is  expected  to  be  acquainted  with  the  law  of  his  own  country  ;  but  it 
must  now  be  taken  that  the  risk  of  his  making  a  mistake  as  to  the  law 
applicable  to  the  foreign  shipmaster  is  just  one  of  the  risks  to  be  compen- 
sated, like  the  others,  by  the  nuiritime  interest  exacted. 

Bonds  over  Freight. 

In  the  foregoing  remarks  attention  has  confined  to  a  bottomry  bond 
over  the  ship  alone.  As  a  rule,  however,  such  bonds  also  include  the 
freight ;  and  it  may  be  laid  down  as  a  general  rule,  that  wherever  the 
nuister  may  pledge  the  ship,  he  may  also  pledge  the  freight.  From  tlie 
freight  payable  at  the  end  of  the  voyage,  the  charterer  is  entitled,  as  in  a 
question  with  the  bondholder,  to  deduct  any  advances  made  under  any  hand 
jidc  arrangement  for  forehand  payment  before  the  bottomry  is  required 
{The  Karnak,  supra). 

Where  the  ship  and  freight  are  insufficient  security,  the  master  may — 
under  certain  circumstances — hypothecate  the  cargo  along  witli  tlie  ship 
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and  freight.  The  instrument  by  which  this  is  done  is  known  as  a  bond  of 
bottomry  and  respondentia.  The  rules  aftecting  the  validity  of  such  a 
bond,  so  far  as  the  cargo  is  concerned,  are  soniewliat  special,  and  require 
separate  treatment.     See  IxESI'ONDEXTIA. 


Bought  and  Sold  Note — "  When  a  broker  has  succeeded 
in  making  a  contract,  he  reduces  it  to  writing,  and  delivers  to  each  party  a 
copy  of  the  terms  as  reduced  to  writing  by  him.  He  also  ought  to  enter 
them  in  his  book,  and  sign  the  entry.  What  he  delivers  to  the  seller  is 
called  the  sold  note;  to  the  buyer,  the  bought  note"  (Benjamin  on  Sale, 
'17)1).  But  tliere  is  not  in  Scotland  any  necessity,  as  by  the  practice  of 
England,  for  a  signed  note  to  be  entered  in  the  broker's  book  (Bell, 
Frin.  s.  89). 

There  are  three  forms  of  bought  and  sold  note  in  general  use,  and  the 
ditlerences  in  them  are  of  importance  in  considering  questions  of  the 
broker's  liability.  The  first  and  complete  form  begins :  "  Sold  for  A.  B.  to 
C.  D."  or  "  bought  for  C.  D.  from  A.  B." ;  then  follow  the  terms  of  the 
contract,  and  each  note  is  signed  by  the  broker  "  £.  F.,  broker."  The 
importance  of  this  form  of  note  lies  in  the  names  of  the  principals 
being  disclosed,  and  the  broker's  character  appearing  from  his  signature. 
It  follows  that  the  broker  can  neither  sue  nor  be  sued  on  such  a  contract 
(Fairlie,  5  Exch.  169).  The  second  form  of  note  begins:  "Sold  for  A.  B.," 
or  "  sold  for  A.  B.  to  our  principals,"  and  is  signed  "  E.  F.,  broker."  Primcl 
facie  the  broker  is  not  liable  on  such  a  contract ;  but  it  is  competent  to 
show  that  by  usage  of  a  particular  trade  he  is  liable  {Humfmi,  7  El.  &  Bl. 
266  :  Fleet,  7  Q.  B.  126).  The  third  form  of  note  is  this:  "Sold  to  A.  B. 
by  me,"  and  is  signed  by  the  broker  without  adding  the  word  "  broker." 
In  this  case  the  broker  assumes  the  obligation  of  a  principal,  and  cannot 
escape  responsibility  by  parole  proof  that  he  was  only  acting  as  broker  for 
another,  although  the  party  to  whom  he  gives  such  a  note  is  at  liberty  to 
show  that  there  was  an  unnamed  principal,  and  to  make  this  principal 
responsible  (Benjamin  on  Sale,  252 ;  Bell,  Com.  i.  460 ;  Higgins,  8  M.  &  W. 
834 ;  Calder,  6  0.  P.  486).  See  Brokeii.  Another  form  of  note  may  be 
mentioned,  where  the  broker  professes  to  sign  as  a  broker,  but  is  really  the 
principal,  as  in  Mollett,  L.  E.  7  H.  L.  802.  In  such  a  case  his  signature 
does  not  bind  the  other  party,  and  he  cannot  sue  on  the  contract. 

In  England  there  has  been  much  litigation  as  to  the  eflect  of  bought 
and  sold  notes  as  evidence  of  the  completion  of  the  contract,  and  as  to  the 
eflect  of  discrepancies  between  them  and  entries  in  the  broker's  book ; 
but  the  decisions  have  mainly  turned  on  the  17th  sec.  of  the  Statute 
of  Frauds,  as  repeated  in  the  4th  sec.  of  the  Sale  of  Goods  Act,  1893 : 
"  To  us  who  are  not  IkjuikI  by  the  Statute  of  Frauds,  these  decisions  are  not 
of  direct  importance.  Wliere,  as  with  us,  the  broker  has  no  direct  power 
to  buy  or  sell  without  reference  to  his  principals,  or  one  of  them ;  where, 
in  short,  he  is  a  mere  internuntius  proposing  terms  and  conducting  the 
negotiations,  but  with  a  power  of  dissent  in  the  parties,  the  sending  of  a 
bought  note  to  the  one,  and  a  sold  note  to  the  other,  not  dehito  tempore 
rejected  by  either,  will  complete  the  contract,  as  being  evidence  of  consensus 
ad  idem  on  the  part  <>i  both  principals"  (Bell,  Com.  i.  460  (note  l)y  Lord 
^I'Laren)).  It  may,  however,  be  well  to  state  shortly  the  effect  of  the 
Englisli  decisif)ns  as  deduced  from  the  autlioritics  by  Mr.  Ijcnjamin  in  his 
book  on  Sale,  268-70  :— 

(1)  The  broker's  signed  entry  is  the  original  contract,  and  is  biiuling 
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on  both  parties.  (2)  Tlie  bought  aud  sold  notes  do  not  conslitutc  the 
contract;  but  (3)  they  sutlice  to  satisfy  tlie  Statute  when  they  correspond. 
(4)  Either  note  will  sullice,  so  long  as  there  is  no  variance  between  it  and 
the  other  note,  or  between  it  and  the  signed  entry.  (5)  Wiiere  one  note 
is  offered,  the  defendant  may  show  the  other  to  prove  variance.  (But  it  is 
not  a  variance  that  one  note  names  the  brcjker's  principal,  and  the  other 
does  not  [Cnqjjjcr,  '6  C.  P.  100]).  (G)  Where  there  is  variance,  the  signed 
(Mitry  will  generally  contnd  the  case.  If  the  bought  and  sold  notes  corre- 
spond, but,  taken  collectively,  vary  from  the  signed  entry,  it  is  a  (piestion  of 
fact  whether  a  new  contract  has  been  made  modifying  that  entered  in  the 
book.  (7)  If  the  notes  vary,  and  there  is  no  entry  nor  any  other  writing, 
such  as  correspondence,  showing  the  terms  of  the  bargain,  there  is  no  valid 
contract.  (8)  When  a  broker  sells  on  credit,  the  vendor  may  retract 
within  a  reasonable  time  if  he  is  dissatisfied  with  the  solvency  of  the  buyer. 
It  may  be  observed  that  these  propositions  are  contained  in  the  judgments 
in  Sicvirrifjhf,  17  Q.  B.  103,  and  Ilodi/son,  2  Camp.  530. 

A  l)Ought  and  sold  note  retjuires  a  pennv  stamp  (33  &  34  Vict.  c.  97). 

[liell,  Cum.  i.  4;10  ;  liell,  rrin.  s.  89  ;  Benjamin  on  Sale,  2r,Q  H  scq.-  Black- 
burn on  Sale,  81 ;  Smith,  Mercantile  Law,  631  ct  scq.\  Campbell,  Cumniercial 
Ayrncy,  653  et  seq.;  Towill  &  Co.,  3  Ii.  117.]     See  Bkokeh. 


Bounding'  Charter  {Boundaries). — The  term  "bounding  charter," 
or  Ixiunding  title,  is  used  to  describe  a  charter  or  other  title  in  which  the 
property  is  limited  by  boundary,  cither  ex])ressly  or  in  effect.  It  may  be 
observed  that  aluKJst  every  title  is  a  "bounding  title";  and  no  doubt  that 
is  so  in  modern  times,  and  in  the  case  of  smaller  holdings,  liut  the  titles 
of  large  estates  are  usually  not  of  that  description  ;  there  the  lands  are 
usually  described  by  some  old  general  name,  and  no  boundaries  are  given. 
It  was  by  contrast  with  such  general  or  "  unliounded"  titles  that  the  phrase 
"  bounding  charter  "  came  into  use  and  significance.  The  specification  of 
boundaries  has  important  legal  effects  not  only  (1)  by  reason  of  any 
boundary  being  laid  down,  but  also  (2)  according  to  the  particular  kind  of 
boundary,  and  the  exact  words  used  in  connection  with  it. 

The  first  (juestion,  then,  is.  In  what  ways  may  a  bomuling  title  be 
constituted  ?  The  general  answer  is.  By  any  means  which  either  expressly 
or  in  elfect  limit  the  grant,  and  thus  convey  only  an  oyer  limitatus.  The 
following  reach  that  result : — (1)  Express  boundaries  (or  boundary)  stated  in 
the  deed  ;  (2)  plan  referred  to  as  showing  the  Itoundaries  {N.  B.  liicy.  Co., 
1(SG2,  1  M.  200);  (3)  boundaries  on  three  sides  and  measurement  {SUu-art, 
18GG,  4  M.  283);  (4)  the  specification  of  parish  or  county  {Hejyhurn,  1823, 
2  S.  459;  Gordon,  1850,  13  D.  1).  "The  true  question  is  whether  the 
boundaries  are  specified,  and,  if  they  are,  whether  they  can  be  identified" 
{Urid,  1879,  7  li.  84).  But  quarc  as  to  the  eftect  of  an  unbountled  infeftment 
followetl  by  a  decree  arbitral  settling  marches  {Beaumont,  1843,  5  D.  1337). 
"  Merkland  "  is  not  a  bounding  title  {Spcnce,  1839, 1  D.  415).  The  case  cited 
related  to  land  in  Shetland,  and  local  specialties  were  involved  ;  but  the 
same  would  hold  in  any  part  of  the  country,  the  reason  being  that 
"  merkland  "  measures  the  value,  not  the  extent. 

The  next  matter  is  to  consider  what  is  the  legal  effect  of  a  bounding 
title.  The  effects  are :  (1)  no  corporeal  right  of  property  can  be  acquired 
beyond  the  boundary,  not  even  by  the  fullest  possession  for  the  prescrijitive 
period  (Bell,  rrin.  738,  and  cases  cited) ;  but  (2)  incorjioreal  pro- 
perty rights,  such  as  salmon  fishings,  may  be  so  acquired  {Earl  Zdhmd, 
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1873,   11   M.  469);   and  (3)  so   may   rights  of   servitude   {Liston,  1835, 
14  S.  97 ;  Beaumont,  supra).      The  first  of  these  rules  necessarily  flows 
from  the  essentials  of   a  prescriptive  title.      To  enable  prescription   to 
operate  there  must  be  (1)  a  title  to  v:hich  the  jwssession  may  he  ir/errcd, 
and  (2)  the  necessary  possession  following  thereon.      Here  ex  hypothesi 
there  is  the  possession  :  the  question  is,  Can  it  be  referred  to  the  title  ;  will 
the  title  support  it  ?     But  it  is  obvious  that  in  the  case  supposed  (namely, 
a  bounding  title  plus  twenty  years'  possession  beyond  the  boundary),  so  far 
from    the  "title    supporting  the   possession,   a  reference   to    the    title   at 
once   brands    the  possession   as    unwarranted   and  vitious   (St.   Monance, 
1845,  7  D.  582).     That,  at  least,  is  the  case  where  an  apt  and  suitable 
boundary  has  been  chosen,  and  where  it  remains  in  its  original  state.     But 
these  conditions  are  not  always  fulfilled  ;  and  in  proportion  as  they  fail,  the 
special  force  and  virtue  of  a  bounding  title  are  endangered,  and  possession 
becomes  relevant  and  important.     Thus  the  local  arrangements  may  have 
altered  ;  and  though  it  is  laid  down  that  "  a  title  will  remain  not  the  less  a 
bounding   title   although   every   trace   by   which   it   was   recognised   has 
disappeared  "  {Reid,  supra),  still,  under  these  circumstances,  proof  must  be 
resorted  to,  and  that  will  always,  in  fact,  give  openings  for  possession 
telling  with  force.      But   further,  the  very  nature  of   the   boundary  as 
originally  specified  may  be  such  as  to  necessitate,  and  indeed  invite,  proof 
of  possession.     Such  cases  are  found  where  lands  are  said  to  be  bounded  by 
other  lands  identified  either  by  their  own  general  name  or  the  name  of 
their  owner.     It  is  laid  down,  and  indeed  is  obvious,  that  when  lands  are 
"  bounded  by  another  subject,  the  precise  extent  or  line  of  boundary  of 
which  subject  is  itself  disputed,  then  evidence  may  be  received  in  order 
to  ascertain  the  latter  boundary"  {Davidson,  1845,  7  D.  342).      In  one 
case  it  was  said  that  often  there  could  not  be  a  better  boundary  than  the 
naming  of  the  adjoining  owner  {Reid,  siqwa) ;  but,  with  deference,  it  is 
submitted  that  practically  there  is  then  no  boundary  at  all.     It  must  be 
kept  in  view  (as  was  stated  in  Reid),  that  what  is  truly  referred  to  in  such 
a  case  is  the  line  of  the  adjoining  proprietor's  land,  not  as  specified  in 
his  titles,   Init  as  evidenced   to   the  world   by   physical   objects   and   by 
possession, 

A  proper  and  complete  bounding  title  is  one  which  has  the  boundaries 
on  all  sides  specified.  Still,  the  specification  of  a  boundary  on  any  side  has 
so  far  the  same  legal  effect.  But  obviously,  especially  in  the  case  of 
considerable  estates,  it  may  be  difficult  to  determine  the  effect  of  such 
partial  bounding  as  regards  a  discontiguous  pertinent. 

There  are  certain  cases  of  apparent  exceptions  to  the  rule  that 
corporeal  property  cannot  be  acquired  beyond  the  boundary.  These, 
however,  turn  on  the  nature  of  the  boundary  as  a  shifting  line.  In  one 
case  {Blytli,  1883,  11  E.  99)  a  piece  of  ground  was  feued  out  as  bounded 
"  by  the  river  Clyde  at  low  water."  Thereafter  the  river  receded  more 
than  100  feet.  It  was  held,  in  a  question  between  superior  and  vassal,  that 
the  land  thus  gained  belonged  to  the  vassal. 

The  rule  that  the  incorporeal  property  right  of  salmon  fishings  may  be 
prescribed  on  a  bounding  charter  is  a  necessary  consequent  when  once  it  is 
held  that  an  express  grant  of  salmon  fishings  is  not  required.  For  in  all 
such  cases  the  question  is  whether  the  owner  of  the  lands  has  prescribed 
the  fishings.  But  the  right  of  fishing  is  an  aquatic  right.  It  can  be 
exercised  only  extra  finem  tcrrcc,  and  therefore  it  would  Ijc  a  contradiction 
to  hold  that  a  bounding  charter  created  any  dilUculty. 

Again,  the  rule  that  such  a  charter  is  no  impediment  to  the  acquisition 
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of  scrvitiules  ])eyoiid  the  buuiidurics,  is  also  rested  on  firm  ground.  It  is 
tlie  c()rj)ore;d  j)nqHrty  that  is  bounded,  liut  that  is  no  reason  why  riglits 
(other  tlian  corporeal  property)  beyond  the  boundary  should  not  run  with 
the  lands.  Indeed,  it  is  oljvious  that  there  must  be  such  rights.  For 
instance,  there  nnist  be  right  of  access  to  the  property.  "  It  does  not 
follow  that  this  bounded  pnjperty  may  not  have  vari<jus  servitudes.  In 
fact  an  estate,  however  bounded,  must  have  some  rights  reaching  beyond 
the  bounds.  It  must,  for  instance,  have  a  rigiit  of  access.  But  why 
may  it  not  have  others?"  {Bcmimont,  sujmt).  But  two  things  must  be 
established,  viz.:  (1)  forty  years'  possessicjn  along  with  the  principal 
subject  (lord  Adc.  v.  IFimt,  18G7,  5  M.  (H.  L.)  1);  and  (2)  tlie  relation 
of  a  dominant  tenement,  on  the  one  hand,  and  a  servitude  right,  and  not 
an  auxiliary  riglit  of  property,  on  the  other  (L'eauviont,  mpra). 

The  f(»rh)\viiig  are  some  of  the  kinds  of  boundaries  which  have  been  the 
subject  of  judicial  construction: — 


Seal  _ 
Sea-shore  - 
Sea- beach  ^ 
Tidal  river  ^ 

Full  sea 
Sea  Hood    . 
Flood  mark 

Non-tidal  river 

Koad  . 

Canal 
March  stones 

Wall  . 


Mutual  wall 


Low-water  mark  of  ordinary  spring-tides,  but  reserving 
the  public  use  of  the  foreshore. 

High-water  mark  of  ordinary  spring-tides.^  But  where 
a  feu  was  granted  bounded  by  the  sea  tl(jod,  and 
the  granter's  own  title  did  not  expressly  carry  him 
farther  seaward,  it  was  held  that  he  had  given  out 
all  he  had,  and  that  he  could  iK.tt  interject  himself 
between  his  vassal  and  the  sea.^ 
Medium  Jilnm? 

(  If  road  is  boundary  between  two  estates,  there  is  pre- 

\        sumption  for  medium  fllum.^     But  "  bounded  by  a 

\       road  "  excludes  the  road.^ 

Excludes  both  canal  and  towing-path. ^° 

I'  In  absence  of  natural  features,  the  presumption  is  for  a 
'  \        straight  line  between  the  stones.^^ 

{  The    inside    of    the   wall ;    the    wall    itself   and    solum 

I        thereof  being  excluded.^-    If  the  contrary  is  intended, 
the  expression  should  be  "  together  with  the  walls 

1        and  the  solum  thereof." 

It  is  usually  laid  down  that  the  boundary  is  the  medium. 
JiJum  of  the  solum,  and  that  each  proprietor  has  a 
right  of  property  in  the  wall  ad  medium  Jilum,  and 
an  interest  in  the  other  half  entitling  him  to  prevent 
alterations.  lUit  an  alternative  view  is  that  the 
respective  rights  of  exclusive  property  are  bounded 
by  the  respective  sides  of  the  wall,  and  that  solum 
and  wall  are  held  pro  iiidiviso.  But  in  either  case 
the  practical  result  is  the  same :  neither  proprietor 
can  alter  the  wall.^*^ 


1  Boucher,  1814,  F.  C.  64. 
'  Cxilross,  ISO'J,  Ilumc,  554. 
3  Camcnm,  1S4S,  10  I).  446. 
■»  Todd,  1840,  2  D.  357,  and  2  Rob.  333. 
5  Berry,    1S40,    3    D,    205  ;    St.    Mouancc, 
mpra  ;  KciUcr,  1886,  14  R.  191. 
«  Hunter,  1869,  7  M.  899, 
'  Gibson,  1869,  7  M.  394,  and  cases  cited. 


8  Wishart,  1853,  1  Macq.  389, 

9  Arcpjlhhirc    Comrs.    v.    Campbell,    1S85, 
12  R,  1255. 

^^  Fleming,  1841,  3  D.  1015. 
^^  Ewing,  1828,6  S.  417;  Dalliousie,  1890, 
17  R.  1060. 

12  Smyth,  1813,  5  Tatteu,  669, 
1^  Rankine,  542,  556, 
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Lateral  bouiul- 
aiy,  seaward 


The  rule,  both  as  regards  foreshore  and  saliium  lishiiigs, 
is  that  a  line  is  to  be  drawn  representing  the  average 
direction  of  the  coast,  and  that  from  the  land  bound- 
ary a  perpendienlar  is  to  be  dropped  on  such  line. 
Tlie  perpendicular  is  the  boundary.^ 
Lateral  bonnd-  f  A  similar  rule,  but  the  first  line  is  drawn  to  represent 
ary  in  river-  the  average  direction  of  the  medium  filmn  of  whole 
estuary  .  .  [  channel  (both  salt  and  fresh  water)  at  ebb  tide.^ 
It  remains  to  refer  to  questions  of  conflict  between  boundaries  and 
other  particulars  of  the  pro])erty.  Collision  between  boundaries  and  plan 
is  really  a  case  of  coniHcting  boundaries.  If  in  that  case  measurements 
are  also  given,  the  boundaries  or  plan  will  be  preferred  according  as  the 
one  or  the  other  is  sujjported  by  the  measurements  {N.  B.  Iiv\i/.  1879, 
6  K.  640).  In  the  case  cited,  the  measurements  and  plan  coinciding, 
confined  tlie  proprietor  to  less  than  the  boundaries  would  have  given  him. 
The  case  was  expressly  recognised  as  one  of  bounding  title,  yet  strangely 
(though  rightly)  enough  the  literal  "  l)oundaries  "  were  rejected.  In  an 
ordinary  case  of  collision  between  boundaries  and  measurement,  the  rule  of 
contract  between  seller  and  purchaser  is,  that  "  if  the  measurement  is 
taxative,  or  is  an  essential  of  the  contract,  there  is  right  to  resile  if  there  is 
substantial  error  in  extent"  (Hephiirn,  1781,  Mor.  14168;  Gray,  1801, 
M.  App.  Sale,  No.  2) ;  it  is  otherwise  if  the  measurement  is  descriptive 
merely  {Hannay,  1785,  Mor.  13334  ;  Brown,  1813,  Hume,  700).  In  a  matter 
of  competition  of  titles,  if  the  measurement  would  give  a  larger  area  than 
the  boundaries,  and  these  are  clear,  it  is  difticult  to  see  how,  in  the 
ordinary  case,  more  than  the  boundaries  could  be  claimed  (Cnrrif,  1888, 
16  Ft.  237).  In  the  converse  case,  if  the  boundaries  are  clear,  the  measure- 
ment will  not  limit  (Uuuylas,  1630,  Mor.  2262 ;  L.  Young  in  Curric,  sujrm), 
unless  expressly  taxative. 


Bowing',  or  Bowing  of  Cows. — In  this  contract  the  pro- 
prietor or  principal  tenant,  wlio  is  owner  of  a  stock  of  cows,  lets  them,  with 
the  privilege  of  grazing  them  on  the  farm,  to  a  party  who  is  called  a 
"  bower."  Arrangement  is  usually  made  for  si  lifting  the  pasturage,  and  for 
accommodation  in  byres;  while  other  privileges,  such  as  tlie  right  of  con- 
veyance to  market,  and  to  supplies  of  turnips,  hay,  cut  grass,  and  other  food 
for  cattle,  may  accompany  the  grant.  The  rent  paid  is  so  much  per  cow. 
The  owner  or  principal  tenant  pays  public  and  parochial  burdens.  He 
remains  owner  of  the  cows,  bears  the  risk,  unless  there  is  a  contrary 
stipulation,  of  their  dying  or  becoming  unfit  to  yield  milk  {Loyan,  1872, 
Journ.  of  Juris.  16,  271 ;  Kerr,  1892,  8  Sh.  Ct.  Eep.  152),  and  must  report 
to  the  local  authority  any  outbreak  of  contagious  disease  among  them 
(Bobertson,  10  R.  J.  68). 

Earlier  writers  (c.y.  Hunter,  ?</.  infra)  were  inclined  to  regard  a  "bower" 
as  merely  a  manager  for  tlie  lessor  ^laid  for  his  services  in  kind ;  and  the 
contract  as  one  of  hire  rather  than  of  lease.  More  recent  writers  (liankine, 
ut  infra),  however,  describe  Ijowing  as  a  mixed  contract  of  lease  and  hiring 
(see  Macldnnons,  1894,  2  S.  L.  T.  No.  11).  At  common  law  the  cheeses  made 
by  the  bower  are  subject  to  the  landlord's  hypothec  in  the  event  of  non- 
payment of  rent  (Goldic,  1839, 1  D.  426  ;  see  Hunter's  Landlord  and  Tenant, 
1.,  358 ;  Eankine,  Leases  (2nd  ed.),  268,  269).     See  Lease. 

1  APTatjrjart,  1867,  5  M.  534  ;  Keith,  1884,  12  R.  66. 

2  Laird,  1871,  9  M.  699,  1009  ;  Gray,  1885,  12  R.  530. 
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Box-days.— Two  (lays  uru  ;ii)ii<.iiil('(l  by  the  Court  in  each  vaculioii, 
and  ona  day  in  Lliu  Chri.stiua.s  recess,  for  the  boxing  of  i)ai)ers(ol  c^  '.'>2  Vict, 
c.  100,  s.  4).  Ou  these  days  the  .judg(;s'  clerks  attend  in  the  Parliament 
House,  and  receive  papers  for  the  boxes  of  the  judges  and  otlicials  of 
the  Court.  The  ottices  of  the  clerks  are  open  every  day  during  the 
week  in  which  the  l)ox-day  is  fixed,  and  during  the  subsefpient  week  every 
day  except  Saturday.  Sunuuonscs  may  be  called,  and  defences  or  other 
pleadings  may  be  returned,  at  any  of  the  box-days  in  vacation  or  recess. 
To  be  called  on  the  box-day,  summonses  must  be  lodged  two  days  before 
(A.  S.  14  October  18GH,  s.  10).  The  defender  has  the  box-day  and  the  two 
subseiiuent  days  to  enter  appearance  (A.  S.  1808,  s.  11).  There  is  no  box- 
day  in  the  February  week  ;  during  that  recess  the  clerks  attend  every  day. 
See  Cleuk  of  Session. 

Boxing". — The  hjdging  of  i)apcrs   in   llic  judges'  boxes.     Boxing  in 
reclaiming  notes  is  regulated  by  the  Judicature  Act,  0  Geo.  iv.  c.  120,  sec. 
18  ;  A.  S.,  11  July  1828,  s.  77,  and  A.  S.,  24  L>ecend)er  1838,  s.  12.     liy  the 
Judicature  Act  it  is  provided  the  reclaimer  shall  "  print  and  put  into  the 
boxes  appointed  ...  a  note  reciting  the  Lord  Ordinary's  interlocutor,  .  .  . 
and,  along  with  the  note  as  above  directed,  put  into  the  boxes  printed  copies 
of  the  record.  .  .  ."    By  A.  S.  1838,  it  is  provided  that  when  reclaiming  notes 
are  lodged  against  the  interlocutor  of  a  Lord  Ordinary,  there  shall  l)e  lodged 
therewith  "  a  [)rinted  copy  of  the  notes  of  advocation  or  suspension,  as  the 
case  may  be,  and  of  the  summons,  defences,  and  record  in  the  inferior  Court, 
together  with  the  additional  record,  if  any,  and  notes  of  pleas  made  up 
in  this  Court."    By  A.  S.  1828,  s.  77,  it  is  provided  that  reclaiming  notes  "  shall 
not  be  received  unless  there  be  appended  thereto  copies  of  the  nnitual  cases, 
if  any,  and  of  the  papers  authenticated  as  the  record,  in  terms  of  the  Statute, 
if  the  record  has  been  closed  ;  and  also  copies  of  the  letters  of  suspension  and 
advocation,  and  of  the  summons  with  amendment,  if  any,  and  defences  (ex- 
cepting summonses  of  multiplepoinding,  adjudication,  constitution,  wakening, 
transference,  and  cessio  bonorum,  and  defences  therein).     Documents  which 
have  been  boxed  within  two  years  of  the  date  at  which  they  are  again 
referred  to,  do  not  require  to  be  re-boxed,  A.  S.  1838.     Boxuig  within  the 
reclaiming  days  is  imperative;  failure  to  comply  renders  the  reclaiming 
note  incompetent,  {M'Broi/  1801,  18  K.  417,  and  cases  therein  cited).     The 
whole  record,  including  the  summons,  must  be  boxed  {M'Evoy,  ut  siqyra; 
Miller,  1863,  2  M.  225  ;  3Iuir,  1874,  2  R  26). 

Boxing,  in  appeals  from  the  Sheriff  Court,  is  finally  regulated  by  A.  S.  10 
March  1870,  sec.  3  of  which  alters  the  course  of  procedure  prescribed  l;)y  the 
71st  sec.  of  the  Court  of  Session  Act,  18G8.     It  is  therein  set  forth  that  the 
appellant,  within  fourteen  days  after  the  process  has  been  received  by  the 
clerk  of  court,  shall  in  session  print  and  box  the  note  of  appeal,  record,  inter- 
locutors, and  proof,  if  any,  unless  he  shall  have  received  an  interlocutor 
dispensing  with   printing  in  whole   or  in  part ;  and  in   vacation   he  shall, 
within  fourteen  days  after  the  process  has  been  received,  deposit  the  said 
papers  with  the  clerk,  and  box  copies  on  the  box-day  or  sederunt-day  next 
following ;  and  if  he  fail  to  do  this,  he  shall  be  held  to  have  abandoned  his 
appeal,  and  shall  not  be  entitled  to  insist  therein,  except  upon  being  re- 
poned  {llarvcy,  1875,  2  B.  980;  Grcvj,  1880,  8  B.  41;  but  see  liohcHson, 
1877,  15  S.  L.B.  160).    Where,  however,  the  omission  is  merely  formal,  the 
Court  may  allow  it  to  be  rectified  {Youiuj,  1875,  2  B.  456  ;  Latimer,  1881, 
9  B.  370). 
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Breach  of  Arrestment.— See  Arrestment. 

Breach  of  Contract. — See  Contract;  Damages. 


Breach  of  I  nterdict. — An  Interdict  (q.v.)  necessarily  gives  only 
a  negative  remedy.  Under  it  a  person  is  not  ordained  to  do  anything,  but  is 
ordained  by  decree  of  Court  to  abstain  from  doing  a  certain  act  which,  but 
for  the  decree,  lie  would  liave  been  entitled  to  do.  It  therefore  cannot  be 
enforced  directly.  But  of  course  a  person  against  whom  such  a  decree  is  ob- 
tained may  fail  to  obey  it.  When  he  does  so  he  commits  what  is  technically 
called  a  breach  of  interdict,  and  is  liable  to  be  punished  for  being  guilty  of 
an  act  of  contempt  of  Court,  and  for  breach  of  the  particular  interdict. 
Breach  of  interdict  is  thus  a  branch  of  the  category  of  law  known  as 
Contempt  of  Court  (q.v.).  When  an  interdict  is  broken  and  redress  is 
desired,  the  party  who  has  obtained  the  interdict  presents  a  Petition  and 
Complaint  (q.v.)  to  the  Court,  in  which  it  is  asked  to  find  that  the  respondent 
"  has  been  guilty  of  a  breach  of  the  interdict  against  him  ....  and  of  a 
contempt  of  the  authority  of  this  Court."  Such  an  application  is  of  a 
quasi-criminal  nature  and  requires  the  concurrence  of  the  public  prosecutor, 
at  least  when  there  are  penal  conclusions  in  the  prayer  (D.  Northumhcrland, 
10  S.  366 ;  Usher,  1  D.  639).  A  petition  for  breach  of  interdict,  however, 
is  not  a  cruninal  proceeding  in  the  sense  of  the  Statute  16  Vict.  c.  20, 
s.  3,  which  only  permits  parties,  or  their  husbands  or  wives,  to  give  evidence 
in  civil  cases,  and  therefore  the  respondent,  or  the  husband  or  wife  of  the 
respondent,  is  a  competent  witness  in  such  proceedings  {GMistic  Miller, 
6  K.  1215). 

The  application  for  the  breach  must  be  brought  in  the  court  which 
granted  the  interdict,  for  it  is  the  authority  of  that  court  that  has  been 
disregarded.  In  the  case  of  the  Court  of  Session,  however,  the  petition  and 
complaint  is  an  Inner  House  proceeding,  even  though  the  interdict  has  been 
granted  in  the  Outer  House  (per  L.  Curriehill  in  MNcill,  4  M.  608).  If 
the  complaint  is  made  in  the  Sheriff  Court,  the  procedure  is  the  same  as  in 
the  Court  of  Session,  except  that  the  concurrence  of  the  procurator-fiscal 
is  obtained  instead  of  that  of  the  Lord  Advocate  {Henderson,  1  R.  920). 

Although  a  petition  and  complaint  is  a  proceeding  of  a  quasi-criminal 
nature,  it  is,  in  form  at  least,  a  civil  action ;  but  on  account  of  its  criminal 
nature  the  Court  will  not — if  the  question,  whether  there  has  been  a  breach, 
has  been  tried  before  a  jury — order  a  new  trial  unless  the  very  strongest 
grounds  be  shown  for  setting  aside  the  verdict  {Mackenzie,  1  D.  487).  In 
that  case  the  jury  found  for  the  defenders,  and  the  Court  were  of  opinion 
tliat  they  should  be  treated  as  if  they  had  tholed  an  assize.  A  complaint 
that  an  interdict  has  been  broken  may,  however,  be  appealed  to  the  House 
of  Lords,  who  may  modify  the  penalty  {Hamilton,  10  D.  41,  revd.  7 
liell,  272).  A  breach  can  be  conunitted  not  only  against  a  perpetual 
interdict,  but  also  against  an  interim  interdict  {lloherison,  7  S.  272),  and  in 
that  case  the  interdict  does  not  lose  its  force  although  the  process  falls 
asleep  {Hamilton,  2  D.  589). 

Tlie  procedure  when  a  petition  is  presented  is  as  follows  : — Service  of  it 
is  made  ujjon  the  respondent,  and  lie  is  ordered  to  appear  at  the  bar.  If  he 
fail  to  appear,  an  order  for  his  apprehension  will  be  granted  {D.  Atholl, 
10  M.  298).  When  he  does  apjiear,  if  he  confess,  the  case  is  at  once 
disposed  of;  but  if  he  deny  the  averments,  a  condescendence  and  answers 
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will  be  ordered,  without  remittiii<^  the  case  to  tlie  Lord  Onlinary,  as  the 
case  is  an  limcr  House  one  {llainaije,  G  I).  14G).  A  proof  is  then  taken,  or, 
as  above  stated,  the  question  may  be  remitted  to  a  jury. 

The  first  question  is  wliether  the  interdict  has  been  brought  to  the 
knowled^-c,  of  the  resjjondciit.  As  to  this,  it  is  sufticient  if  a  co])y  of  the 
interl(jc,ut(ir  alone,  without  a  copy  of  the  note,  has  bcc^i  served  on  the  party 
whose  conduct  is  complained  of.  Any  person,  tiiough  neither  a  messenger 
nor  a  notary,  may  serve  it.  In  fact,  all  that  is  required  is  evidence  that  the 
interdict  lias  been  niadi!  kncnvn  to  the  party  coni])laine(l  of  (L.  Mackenzie 
in  Chtrk,  1  \).  970  ;  Hcndn'son,  1  II.  920).  Now  also,  an  interdict  may  be 
intimated  by  rcigistered  letter  (45  &  40  Vict.  c.  77). 

It  is  scarcely  necessary  to  remark  that  an  interdict  only  affects  the 
])arties  named  in  it.  Tliere  cannot,  for  instance,  be  an  interdict  against 
A.  11  and  all  others  ;  and  therefore  a  com])laint  of  breach  of  interdict 
against  parties  not  named  in  the  decree  is  an  incompetent  proceeding  (7'a//t- 
son,  2  S.  530).  Again,  there  may  be  such  a  change  in  the  circumstances 
that  existed  when  the  interdict  was  ol)taiii('d  as  not  to  entitle  the  person 
who  has  ()l)tainod  it  to  enforce  it.  Wlien  that  is  so,  the  Court  will  not 
l)unish  the  ])arty  interdicted  for  a  breach  of  it;  and,  of  course,  in  such  cases 
the  party  intenlicted  can  apply  to  the  Court  to  have  the  interdict  recalled, 
if  that  course  be  thought  advisable  {Lord  Lovat,  6  ]\I.  330 ;  Dudgeon, 
4  E.  (H.  L.)  88).  Tiiis  is  perhaps  only  an  example  of  the  general  rule 
that  petitions  for  breach  of  interdict  are  strictly  read.  At  the  same  time, 
the  interdict  must  be  ol)eyed  ;  and  even  though  the  breach  is  not  wilful,  it  is 
punished  {D.  Atholl,  2  S.  442 ;  Walker,  4  S.  302).  Where  it  is  wilful,  the 
punishment  may  be  a  fine  or  imprisonment ;  and  in  addition,  the  Court  may 
ordain  the  respondent  to  find  security  that  the  of'lence  will  not  be  com- 
mitted again,  failing  which  it  may  order  an  adilitional  period  of  imprison- 
ment {Hamilton,  10  D.  41 ;  Gray,  12  D.  85).  In  an  important  case  a 
wilful  breach  was  only  ])unished  by  censure,  l)ul  tliat  was  exceptional 
{Clark,  1  D.  955).  Wlicn  a  breach  of  interdict  has  been  committed,  the 
respondent  will  l^e  found  lial)le  in  expenses,  and  may  be  ordained  to  undo 
any  operations  he  has  executed  in  breach  of  the  interdict  {L.  Blantyrc,  7  L). 
299).  Although  the  party  interdicted  is  cited  to  appear  at  the  bar,  and 
must  then  appear,  still  it  is  not  absolutely  necessary  that  he  should  be 
])rosent  when  judgment  is  given,  where  there  is  no  decerniture  for  punish- 
nu'uL  {Anderson,  13  D.  405).  Even  where  the  punishment  is  a  line,  it  is 
not  absolutely  necessary  {Hamilton,  10  D.  41) ;  but  of  course  the  presence 
of  the  party  whose  conduct  is  complained  of  is  absolutely  necessary  where 
the  sentence  is  one  of  im])risoinnent.  In  that  case,  a  duplicate  copy  of  the 
interlocutor,  sigiuMl  by  tlu;  ])residing  judge,  is  a  sutiicient  warrant  for  the 
respondent's  committal  to  ])rison  {Jlfacleod's  Trs.,  10  II.  792.) 

Althougli  a  ])('titiou  and  complaint  is  a  ([uasi-criminal  proceeding,  con- 
clusions for  breach  of  interdict  may  be  conjoined  with  an  apjilication  for  in- 
terdict against  other  ])arties  in  relation  to  the  same  subject  {Jolly,  G  S.  872). 

As  above  stated,  if  a  party  considers  he  should  no  longer  be  subject 
to  an  interdict,  his  remedy  is  to  petition  the  Court  for  its  recall. 

[Mackay,  J/«7i/<rt/,  587;  liankine,  Landoioncrsliip,!^.']  See  Interdict; 
Contempt  of  Court. 


Breach  of  the  Peace. — Tliis  crinu'  is  committed  when  the 
accused  has  annoyed  and  dislurlnMl  Ibr  lieges,  and  has  broki'U  tlie  ])eace  of 
the  community. 
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1.  Places  v:hcrc  the  Offence  may  he  Committed,. — Breach  of  the  peace  is 
usually  committed  in  the  public  streets.  Such  an  offence  is  frequently 
prosecuted  under  Police  Acts,  either  general  or  local.  But  outrageous 
conduct  on  the  streets  is  also  an  oflence  at  conmion  law  (Ainslie,  1842,  1 
Broun  25).  The  crime  may  also  be  committed  in  the  country,  as  where 
a  crowd  of  persons  enters  unlawfully  upon  a  farm  and  policies  m  such 
nimibers  as  to  alarm  the  lieges  (Maeheath,  1886,  1  White  286 ;  see  also 
Stevenson,  1878,  4  Coup.  76).  Disorderly  conduct  at  public  meetings  may 
amount  to  breach  of  the  peace  (Sleigh,  1850,  J.  Shaw  .S69  ;  Hendry,  188.'3, 

5  Coup.  278 ;  see  also  Armour,  1886,  1  White  58).  Disturbance  of  public 
worship  in  church  may  be  punished  as  a  breach  of  the  peace  (Fraser,  18.39, 
2  Swin.  436 ;  Doiigal,  1861,  4  Irv.  101).  Formerly,  conduct  of  this 
description  was  prosecuted  as  profanity  under  1587,  c.  27.  In  England, 
disturbance  of  pidjlic  worship  is  a  statutory  offence  under  23  &  24  Vict. 
c.  32.    Breach  of  the  peace  may  take  place  even  in  a  private  house  {Matthcios 

6  Rodden,  1800,  3  Irv.  570 ;  Ferguson,  1889,  2  White  278). 

2.  Conduct  which  amounts  to  Breach  of  the  Peace.  —  In  the  case  of 
Ferguson  (sujnri),  it  was  laid  down  that — "  Breach  of  the  peace  consists  in 
such  acts  as  will  reasonal)ly  produce  alarm  in  the  minds  of  the  lieges, — 
not  necessarily  alarm  in  the  sense  of  personal  fear,  but  such  alarm  as 
causes  them  to  believe  that  what  is  being  done  causes,  or  will  cause,  real 
disturl)ance  to  the  comnuuiity,  and  the  breaking  up  of  the  peace  of  the 
neighbourhood.  \Miere  there  is  brawling,  and  where  offensive  langviage 
is  used,  it  is  not  necessary  that  those  who  hear  it  should  be  alarmed  for 
their  personal  safety.  It  is  enough  if  the  conduct  of  those  who  are  found 
brawling  and  using  the  offensive  language  is  such  as  to  excite  reasonaljle 
apprehension  that  mischief  may  ensue  to  the  persons  who  are  misconduct- 
ing themselves,  or  to  others."  Insulting  language  does  not,  per  se,  amount 
to  breach  of  the  peace  (Galhraith,  1856,  2  Irv.  520 :  Puist,  1865,  5  Irv. 
210;  Banks,  1876,  3  Coup.  359;  Marr,  1878,  4  Coup.  53).  But  if  such 
language  is  unduly  protracted,  or  if  it  is  accompanied  l)y  threats  or  violent 
gestures,  or  if  it  is  of  sucli  a  nature  as  tends  to  produce  a  breach  of  the 
peace,  then  a  breach  of  the  peace  has  been  committed  {Durrin  &  Stewart, 
1859,  3  Irv.  341). 

The  following  acts  may  be  punished  as  breaches  of  the  peace : — 
Eiotous  assembling  in  circumstances  wliich  do  not  amount  to  mobbing 
(M'Cahe,  1838,  2  Swm.  20:  Duncan,  1843,  1  Broun,  512;  Currie,  1864, 
4  Irv.  578  ;  Macdougcdl,  1887, 1  White,  328  ;  Bewglass,  1888, 1  White,  574)  ; 
challenging  a  person  to  fight  {M'Kechnie,  1832,  Bell's  Notes  111);  fighting 
or  duelling  (^«r?i  1842,  1  Pu'oun,  1 :  Podger>;,  1892,  3  White  151);  writing 
and  sending  a  letter  threatening  harm  to  person  or  property  {Hunter, 
1838,  2  Swin.  1);  shouting  in  the  streets  {Ritchie,  1882,  5  Coup.  147); 
disorderly  processions  in  the  streets  {Deakin,  1882,  5  Coup.  174 ;  Whitchurch, 
1895,  33  S.  L.  Pt.  33) :  disorderly  street-preaching  {Hutton,  1891,  3  White 
41). 

3.  Tribunal. — The  crime  of  breach  of  the  peace  is  usually  prosecuted 
summarily  in  Police  Courts. 

4.  Complaint. — The  following  is  a  form  of  complaint  at  commmon  law, 
for  breach  of  the  peace: — "That  A.  B.,  painter,  number  39  X  Street, 
Edinburgh,  on  Saturday  11th  July  1896,  in  Y  Street,  Edinburgh,  did 
conduct  himself  in  a  riotous,  outrageous,  and  disorderly  manner,  shouting, 
bawling,  and  swearing,  whereby  the  lieges  were  annoyed  and  disturbed, 
and  a  breach  of  the  public  ])eace  was  committed."  For  the  provisions  of  the 
Ptiot  Act,  see  Mobbing  (1609,  c.  7  ;  6  Anne,  c.  6  ;  Hume,  i.  442  ;  Alison,  i. 
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579 ;  Macdonald,  188 ;  Anderson,  Criminal  Law,  52 ;  Chi.sli(jlm's  Barclay  h 
Digest,  55).     See  Lawbuuhows. 

Breach  of  Promise  of  Marriage.— A  promise  to  marry 

will  nol  1h!  spcciliciilly  cnturced  liy  LJie  CuuiL,  but  an  action  of  damages 
lies  against  the  party  who  wrongfully  fails  to  implement  the  contract. 
Attempts  have  been  made  to  abolish  this  right  of  action,  except  as  limited 
to  the  recovery  of  pecuniary  loss,  and  a  resolution  to  that  effect  was 
carried  in  the  House  of  Conmions,  May  G,  1879  {Hansard,  vol.  ccxlv.  pp. 
18G7-89).  The  usual  form  of  issue  is :  "  Whether  in  or  about  the  month 
of  ,   18     ,  the  defender   promised  and   engaged   to  marry    the 

pursuer,  and  whether  the  defender  wrongfully  failed  to  implement  the  said 
promise  and  engagement,  to  the  loss,  injury,  and  damage  of  the  pursuer" 
{Calvin,  1890,  18  R.  115).  The  action  is  competent  at  the  instance  of  the 
man  {Thomson,  1767,  Mor.  13915).  But  he  will  rarely  get  more  than 
nominal  damages  (sec  a  Sheriff  Court  case,  Longmore,  Guthrie's  Select 
Cases,  2.  450).  In  addition  to  claims  for  money  out  of  pocket  and  for  "  loss 
of  the  market "  (see  Grakame,  1685,  Mor.  8472),  it  has  long  been  settled 
that  compensation  is  dne  as  solatium  for  wounded  feelings  {Hogg,  27  May 
1812,  F.  C).  (For  the  law  as  to  the  constitution  of  marriage  by  promise 
cum  copula  suhsequente,  see  Marriage.) 

Promise. 

The  promise  may  be  proved  by  parole,  and  the  parties  are  com- 
petent witnesses  (see  37  &  38  Vict.  c.  64,  s.  1,  which  repeals  sec.  4  of 
16  &  17  Vict.  c.  20).  The  promises  must  be  recii)rucal.  But  the  promise 
and  acceptance  may  be  inferred  from  the  conduct  of  the  parties,  from  a 
course  of  correspondence,  or  from  statements  made  to  third  parties ;  and 
where  the  man's  ofter  or  promise  is  proved,  the  woman's  acceptance  will  be 
readily  presumed  from  her  conduct  {Hogg,  iit  siqjra;  Murray,  1861,  23  D. 
124.". ;  Honcyman,  1831,  5  W.  &  S.  145  ;  Tucker,  1846,  9  D.  21 ;  Hutton,  3 
Salk.  16,  64 ;  Fraser,  H  &  W.  i.  496).  But  the  correspondence  or  other 
evidence  may  lead  to  the  inference  that  the  woman  never  consented,  in 
which  case  the  man  could  not  be  guilty  of  breach  (see  Morrison,  1869,  8 
M.  347 ;  Vineall,  1865,  4  F.  &  F.  344).  And  a  mere  expression  to  third 
parties  of  a  desire  or  intention  to  marry  a  woman,  not  communicated  to 
her,  is  not  a  promise  {Cole,  1837,  8  C.  &  P.  75).  The  promise  may  be 
qualified  by  any  reasonable  condition,  e.g.  that  the  marriage  is  not  to  take 
place  till  the  death  of  the  defender's  father.  And  in  that  case  there  will 
be  no  breach  till  the  condition  has  been  fulfilled,  unless  before  then  the 
defender  has  declared  his  intention  not  to  marry  the  pursuer,  or  has 
married  another  woman  {Cole,  ut  supra;  Frost,  1872,  L.  R.  7  Ex.  111.  See 
Caincs,  1846,  15  M.  &  W.  189). 

An  unconditional  promise  to  marry,  means  to  marry  within  a  reasonable 
time,  looking  to  the  circumstances  of  each  party  (Fraser,  H.  cO  11".  i.  489 ; 
Bishop,  Marriage  &  Divorce,  s.  i.  188  ;  see  Harrison,  1699,  1  Ld.  Raym.  386  ; 
Potter,  1815,  1  Stark,  82  ;  Hall,  1858,  E.  B.  &  E.  746,  esp.  per  Erie,  J., 
at  754;  Short,  1846,  8  Ad.  &  Ell.  358). 

Breach. 

It  is  a  breach  if  the  defender  expressly  repudiates  the  contract,  or  puts 
himself  in  such  a  position  that  he  cannot  fulfil  it,  e.g.  by  marrying  another 
{Caines,  ut  supra).    And  breach  may  be  inferred  from  the  cessation  of  inter- 
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course  between  the  parties,  or  from  other  conduct  evincing  a  determination 
not  to  fulfil  the  contract  {Cattenach,  1864,  2  M.  839;  Currie,  1874,  12 
S.  L.  R.  75).  Where  the  man  wrote  to  the  woman  that  he  had  ceased  to 
love  her,  but  would  marry  her  if  she  liked,  an  issue  was  allowed  {Cattenach, 
nt  supra).  And  where  the  circumstances  indicate  that  there  has  been  a 
breach,  an  otter  in  the  defences  to  marry  the  pursuer  may  be  regarded  as 
coming  too  late  (ih. ;  see  Dermis,  1871,  24  L.  T.  363).  But  mere  rudeness 
by  the  defender  is  not  breach,  unless  the  jury  think  it  was  intended  to 
make  the  pursuer  give  up  the  contract  (Stoole,  1870,  8  M.  613). 

Defences. 

The  following  are  good  defences  : — 1.  That  there  is  a  legal  impedunent 
to  tlie  marriage,  if  both  parties  knew  of  it  at  the  date  of  the  promise 
(Harrison,  ut  supra:  Mil/ward,  1850,  5  Ex.  775  ;  Eraser,  R.  (0  W.  i.  492). 

2.  That  the  pursuer  has  released  the  defender  from  the  engagement. 
Acquiescence  in  the  termination  of  the  contract  will  be  presumed,  if  in- 
timacy has  been  broken  off,  unless  the  action  is  brought  within  a  reasonable 
time  (Colvi7i,  1890,  18  11.  115). 

3.  That  the  woman  has  had  sexual  intercourse  with  another  man  since 
the  promise,  or  before  it,  if  unknown  to  the  defender  when  he  promised. 
In  either  case  the  defence  will  fail  if  he  forgave  her,  and  did  not  break  off 
the  relation  (Fldchcr,  1878,  6  B.  59  ;  Irvmr/,  1824,  1  C.  &  P.  350 ;  Be7ich, 
1844,  1  C.  &  K.  463;  see  Hall,  1858,  E.  k  &  E.  746;  Voet,  23.  1.  13; 
Eraser,  H.  &  W.  i.  493).  And  Pothier  is  probably  right  in  saying  that 
the  man  would  not  be  held  to  his  contract  if  the  woman  were  ravished 
after  the  promise  {Traite  du  Contrat  de  Manage,  ii.  1.  7).  J.  Voet  (23.  1.  14) 
expresses  a  contrary  opinion,  on  the  ground  that  this  is  to  punish  the  inno- 
cent for  the  fault  of  the  guilty.  But  the  woman  cannot  found  on  her  own 
unchastity  as  an  excuse  for  her  failure  to  implement  the  contract  (Voet, 
Pothier,  Fraser,  I.e.,  and  cases  cited). 

4.  That  the  promise  was  induced  by  fraudulent  misrepresentation,  or  con- 
concealment  of  material  facts  as  to  the  character,  position,  or  previous  history 
of  the  pursuer  {Wharton,  1824,  1  C.  &  P.  529  ;  Footc,  1824,  1  C.  &  P.  545 ; 
Fraser,  H.  &  W.  i.  491).  But  one  who  promises  marriage  is  bound  to  satisfy 
himself  as  to  the  character  and  suitability  of  the  other  party;  and  a  woman  to 
whom  an  offer  is  made  is  not,  in  general,  bound  to  disclose  circumstances 
which  might  induce  the  man  to  retract  it.  Even  where  a  woman  accepted 
an  offer  and  concealed  the  fact  that  she  was  engaged  to  another  man,  it 
was  held,  in  England,  that  she  was  not  barred  from  insisting  in  a  claim  of 
damages  {Beachcy,  1860,  E.  B.  &  E.  796).  And  in  another  English  case  a 
man  was  held  guilty  of  breach  though  his  reason  was  tliat  the  woman 
had  been  of  unsound  mind  and  confined  in  a  lunatic  asylum,  a  fact  of 
which  he  was  ignorant  at  the  time  of  the  promise  {Baker,  1861,  10  0.  B., 
N.  S.  124).  The  soundness  of  both  these  decisions,  but  especially  of  the 
latter,  may  well  be  doubted  (see  Fraser,  H.  &  W.  i.  481 ;  Bishop,  Marriage 
&  Divorce,  i.  s.  221). 

It  would  probably  entitle  the  man  to  resile  if  he  discovered  that  the 
woman  had  previously  been  married  and  concealed  that  fact  (see  dicta  in 
Beachty,  ut  sup.     But  see  Voet,  23.  1.  14). 

5.  The  discovery,  after  the  promise,  that  either  party  is  incapable  of 
sexual  connection,  would  entitle  the  other  party  to  resile.  For  it  would  be 
absurd  to  compel  a  marriage  to  be  entered  into  which  the  defender  could 
thereupon  cause  to  be  declared  null.  So  in  an  American  case  it  was  held 
a  vahd  defence  that  the  woman  was  unable  to  have  sexual  intercourse,  and 
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refused  to  submit  to  a  surf,'iciil  operation,  although  she  had  promised  to  do 
so  {Griivj,  18SG,  5G  Amer.  K.  :U4). 

6.  Tlio  pursuer's  character  may  be  proved  to  have  become  so  bad  that 
the  defender  will  be  excused  for  breaking  oH"  the  contract  {Ba/ldeky,  1816, 
1  Holt,  151).  In  Thomson,  1707,  M<>r.  1:5915,  the  woman  had  an  cmbarras 
dcs  richesses  of  such  defcnices.  And  so  wh(!re  the  man  had  conducte(l  him- 
self in  a  violent  and  l)rutal  manner,  and  threatened  to  use  her  ill,  it  was 
said  by  L.  EllL'nbon.ugh  that  the  woman  had  a  right  to  say  she  would  not 
commit  her  happiness  to  such  keeping  {Leeds,  180:»,  4  Esp.  255).  But  mere 
rudeness  is  not  sullicient  justification  (Sloule,  1870,  8  M.  01:3).  And  it  is 
possible  there  may  be  other  changes  of  circumstances,  such  as  the  pursuer 
having  become  paralytic  or  a  leper,  which  would  be  a  legal  answer  to  the 
action  (see  I'othier,  Traitd  du  Contrat  de  Mariarje,  2.  1.  7.  00 ;  Atchiihson, 
1797,  Teak.  Add.  Ca.  10:3).  Pothier's  statement  is  that  the  one  party  is 
always  freed  from  the  engagement  when  anything  has  happened  to  the 
other  party  wliicli,  if  the  former  had  foreseen  it,  would  certainly  have  pre- 
vented his  making  the  promise.  This  is  undoubtedly  too  wide  (see  I{aU,ut 
supra ;  Beachey,  ut  supra).  The  tendency  of  the  cases  is  against  admitting 
new  defences  as  absolute,  and  in  favour  of  leaving  the  jury  to  judge  of  their 
effect  upon  damages  (see  Hall,  ut  supra ;  Beachey,  ut  supra ;  and  see  next 
paragraph). 

Can  the  Defender  Found  on  his  own  InaUlity  to  Fulfil  the  Contract .?— It 
is  clear  that  he  cannot  found  on  his  own  fraud.  And  consequently  a 
married  man  may  be  sued  for  breach  if  the  fact  of  his  marriage  was  unknown 
to  the  pursuer  at  the  ])romise  {Millicard,  1850,  5  Ex.  775).  There  is  more 
difficulty  where  the  defender's  defence  is  that  his  own  health  has  become 
such  as  to  render  him  unfit  to  marry.  In  HaWs  case  (E.  B.  &  E.  746),  the 
man's  defence  was  that  he  was  in  an  advanced  stage  of  consumption, 
and  could  not  marry  without  danger  to  life.  In  the  Queen's  Bench  the 
Court  was  equally  divided,  and  in  the  Exchequer  Chamber,  by  a  majority 
of  one,  the  defence  was  held  insufficient.  But  to  some  extent  the  fact 
was  founded  on  that  the  defendant  had  allowed  the  plaintiff  to  go  on  with 
lier  action,  without  ^ivin^  her  notice  of  the  nature  of  his  defence.  The 
judgment  is  doubted  by  L.  Eraser,  //.  d;  W.  i.  491 ;  Sir  F.  Pollock,  Contracts, 
\\W\  ed.,  407 ;  and  Bishop,  Marriage  &  Divorce,  i.  s.  219.  It  is  supported 
by  Montague  Smith,  J.,  in  Boast,  1868,  L.  P.  4  C.  P.  at  p.  8.  If  the  question 
arose  in  Scotland,  it  is  thought  HaWs  case  would  not  be  followed.  It  seems 
unsound  to  argue  that  the  "man  was  not  disabled  from  following  the  con- 
tract because  it  was  in  his  power  to  give  the  woman  the  status  of  his  wife. 
It  is  submitted  that  the  law  is  correctly  stated  in  an  American  case :  "  If 
either  party  should,  after  the  promise,  become  by  the  act  of  God,  and  without 
fault  on  his  own  part,  unfit  for  the  relation  of  marriage,  and  incapable  of 
performing  the  duties  incident  thereto,  then  the  law  will  excuse  a  non-com- 
pliance with  the  promise — the  main  part  of  the  contract  having  become 
impossible  of  performance,  the  whole  will  be  considered  to  be  so  "  {Allen, 
1882,  41  Amer.  P.  444). 

Docs  the  Bii/ht  of  Action  Transmit  to  or  against  Executors  1—li  is  settled 
in  England  that  an  action  for  breach  of  promise  of  marriage  is  one  of  those 
which  fall  within  the  rule  actio  personalis  moritur  cum  persona.  It  cannot  be 
brought  by  the  executors  of  the  person  to  whom  the  promise  was  made, 
except  to  the  extent  to  which  the  deceased  sustained  special  damage,  i.e. 
temporal  loss  tlowing  directly  from  the  breach,  nor  against  the  executors 
of  the  promisor,  except  to  the  extent  of  such  special  damage  {Cluiniherlain, 
1814,  2  M.  &  S.  408 ;  Finlay,  1887,  20  Q.  B.  D.  494). 
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The  same  rule  seems  to  be  followed  in  America  (Bishop,  Marririf/c  & 
Divorce,  s.  194) ;  and  it  is  thought  that  it  would  be  adopted  in  Scotland,  at 
least  as  regards  the  right  of  the  executor  to  sue  (Eraser,  H.  &  W.  i.  488 ; 
see  Bern,  1893,  20  E.  859).  Even  where  a  deceased  person  has  suffered 
actual  pecuniary  loss,  and  has  died  without  raising  the  action,  or  intimating 
an  intention  so  to  do,  the  title  of  his  or  her  executors  to  sue  it  is  open 
to  grave  objection.  Many  excellent  and  creditable  reasons  may  have 
weighed  with  the  deceased  in  refraining  from  bringing  the  action  (see  per 
L.  M'Laren  in  Bern,  snpra,  863).  But  it  is  probable  that  an  executor  would 
be  found  entitled  to  carry  on  such  an  action  if  the  pursuer  died  during  its 
dependence  {Xcilson,  1853,  16  D.  325 ;  Darling,  1892,  19  E.  (H.  L.)  31). 
In  England  the  action  does  not  lie  against  the  executors  of  the  promisor, 
except  to  the  extent  stated  {Findlay,  ut  supra).  But  this  rule  would,  it 
seems,  not  be  followed  in  Scotland  (Brans,  1885,  12  E.  1295). 

Amount  of  Damages. 

The  amount  of  damages  in  actions  of  this  kind  is  eminently  a  question 
for  the  jury,  and  the  Court  will  be  very  slow  to  interfere  with  their  award 
(Sedgwick  on  Damages,  7th  ed.,  11.  449;  Smith,  1857,  1  C.  B.,  N.  S.  660; 
Berri/,  1866,  L.  E.  1  C.  P.  331 ;  Bishop,  Marriage  &  Divorce,  i.  s.  226  ;  but 
see  Eraser,  H.  &  W.  i.  496). 

Evidence  as  to  the  defender's  means  is  admissible  (Smith,  Berry,  ut  suj^ra). 

In  a  recent  case  opposite  views  were  expressed,  by  L.  Young  and  L. 
Trayner,  as  to  whether  the  pursuer  was  entitled  to  a  diligence  to  recover 
the  defender's  books  in  order  to  ascertain  his  financial  position  (Somcrville, 
1896,  33  S.  L.  E.,  411).  An  action  for  breach  of  promise  will  be  sent  to  a 
jury,  unless  special  cause  is  shown  why  this  should  not  be  done  (Evidence 
Act,  1866  (29  &  30  Vict.  c.  112),  s.  2;  see  Trotter,  1888,  16  E.  141). 

[See  Ersk.  i.  6.  3 ;  Bell,  Frin.  1508,  2033 ;  Eraser,  H.  &  W.  i.  484;  Voet, 
23.  1.  13 ;  Pothier,  Traiti  du  Contrat  de  Mariage,  Part  ii.  ch.  i.  art.  7 ; 
Bishop,  Marriage  &  Divorce,  s.  182  ;  Walton,  R.  &  W.  285.] 

See  Seduction;  Markiage. 


Breach  of  Trust  and  Embezzlement.— Prior  to  1887, 

it  was  of  the  utmost  moment  to  determine  whether  a  certain  crime  was 
a  theft  or  was  a  breach  of  trust.  Under  the  form  of  indictment  which 
was  in  vogue  prior  to  that  year,  if  the  crime  libelled  was  theft,  and  the 
facts  proved  in  evidence  showed  that  the  accused  had  been  guilty  of 
breach  of  trust  and  embezzlement,  no  conviction  could  follow.  The  same 
result  followed  in  the  converse  case  of  an  indictment  for  breach  of  trust 
and  embezzlement  and  evidence  that  the  crime  committed  was  theft. 
Since  1887,  however,  the  distinction  between  these  crimes  has  become  of  less 
importance,  because,  by  sec.  59  of  the  Criminal  Procedure  Act  of  that  year, 
it  is  provided  that,  under  an  indictment  for  breach  of  trust  and  embezzle- 
ment, a  person  accused  may  be  convicted  of  reset  or  of  theft,  and,  under  an 
indictment  for  theft,  a  y>erson  accused  may  be  convicted  of  breach  of  trust 
and  embezzlement.  The  same  Statute  further  provides  (s.  63)  that  it  is 
competent  to  libel,  as  an  aggravation  of  breach  of  trust  and  embezzlement, 
a  pre\aous  conviction  of  any  crime  inferring  dishonesty. 

As,  however,  theft  is  a  crime  of  a  graver  nature  than  breach  of  trust  and 
embezzlement,  and  is  more  severely  xumished,  it  is  still  of  importance  to 
differentiate  facts  indicating  the  former  from  those  which  indicate  the  latter 
offence.     The  two  crimes  may  be  thus  distinguished.     In  the  case  of  theft, 
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tlicro  i.s  I'clouiou.s  uppropriatitjii  Ijy  ii  })er.s(ju  wlio  has  received  merely  the 
custody  of  property  tor  ii  limited  specific  purpose,  the  property,  as  a  rule, 
to  be  returned  in  formd  sjjecijicd.  The  usual  instances  are  brokers,  other 
than  ])awnl)rokers,  sho])nien,  messengers,  workmen  engaged  to  rej^air  articles, 
paupers  })awning  the  poorhouse  clothes,  sta-vants  selling  their  livery.  In 
tlie  case  of  l)reach  of  trust  and  endjc/zlement,  there  is  felonious  appropria- 
tion by  a  person  who  has  received — (1)  a  limited  ownership  of  property, 
subject  to  restoration  at  a  future  time  ;  or  (2)  possession  of  property,  subject 
to  liability  to  account  for  it  to  the  owner. 

1.  Dut)/  to  Account. — It  is  breach  of  trust  and  embezzlement  if  there 
is  a  duty  to  account  for  an  amount,  as  distinguished  from  a  duty  to  hand 
over  certain  specific  notes,  or  certain  gold,  silver,  or  copper  coins.  Thus,  if 
a  trustee  or  executor,  factor  for  collecting  rents,  treasurer  of  a  society,  or  a 
public  otiicial,  appropriate  funds  umler  their  cliarge,  the  crime  is  breach  of 
trust  and  embezzlement  {M'Kinlay,  ISoG,  1  Swin.  o04 ;  licevcs,  1843,  1 
Broun,  612;  CamphcM,  1845,  2  Broun,  412;  Duncan,  1849,  J.  Shaw,  270; 
Cross(jrave,  1850,  J.  Shaw,  .301 ;  M'Lcod,  1858,  3  Irv.  79 ;  Macdonald,  18G0, 
3  Irv.  540 ;  Lawrence,  1872,  2  Coup.  168 :  Keith,  1875,  3  Coup.  125  :  Lcc, 
1884,  5  Coup.  492). 

2.  Afjcncy. — If  the  property  is  given  on  a  footing  of  agency,  or  with  a 
power  of  administration,  and  is  appropriated,  the  crime  is  breach  of  trust 
and  end)ezzlenient ;  as  when  a  person  apjtropriates  a  sum  of  money  given 
to  him  for  the  purpose  of  paying  accounts,  or  when  a  bank  agent,  who 
knows  he  has  no  money  at  his  credit,  uses  his  position  to  obtain  an 
overdraft,  or  wlieii  directors  of  a  bank  fraudulently  put  the  funds  of 
depositors  to  a  wrong  use  (Climie,  1838,  Swin.  118:  Citi/  Bank  Directors, 
1879,  4  Coup.  161;  ^cott,  1879,  4  Coup.  227;  Mder,  1879,  4  Coup.  530; 
Flemincj,  1885,  5  Coup.  552). 

Indictment. — The  Act  of  1887,  sch.  A,  gives  the  following  forms: — 

(1.)  "...  You  did,  while  in  the  employment  of  James  Pentland, 
accountant  in  Frederick  Street,  Edinburgh,  embezzle  forty  pounds  fifteen 
shillings  of  money.  .  .  ." 

(2.)  "...  You  did,  while  acting  as  commercial  traveller  to  Brown  & 
Company,  merchants  in  Leith,  at  the  times  antl  places  specified  in  the 
inventory  hereto  su])joined,  receive  from  the  ])ersons  therein  set  forth  the 
respective  sums  of  money  therein  si)ecitied,  for  tlie  said  Brown  &  Com- 
pany, and  did  embezzle  the  same  {or,  did  embezzle  forty-seven  poimds  of 
money,  being  part  thereof)  .  .  ." 

Punishment. — Penal  servitude  or  imprisonment. 

[Hume,  i.  61;  Alison,  i.  356;  ^lore,  ii.  388;  ]\Iacdonald,  58;  Anderson, 
Criminal  Law,  116.] 


Breaking"  Bulk. — A  buyer  or  consignee  of  goods  breaks  bulk, 
when  on  delivery  to  him  lie  opens  any  packet  or  casein  which  the  goods  are 
contained,  or  separates  part  from  the  whole,  or  otherwise  interferes  with  the 
state  or  condition  of  the  goods.  In  the  general  case,  breaking  bulk  implies 
an  election  by  a  buyer  to  accept  goods  which  he  might  otherwise  have 
rejected.  It  is  an  act  of  ownership  on  his  part,  which  jjrecludes  him  from 
afterwards  rejecting  the  goods  as  disconform  to  contract.  But  the  buyer 
must  have  "  a  reasonable  opportunity  of  examining  the  goods,  for  the  pur- 
pose of  ascertaining  whether  they  are  in  conformity  with  the  contract" 
(Sale  of  (Joods  Act,  1893,  s.  34),  and  if  breaking  bulk  is  necessary  for  such 
examination  it  will  not  of  itself  infer  an  acceptance.     "  A  tender  of  goods 
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does  not  mean  a  delivery  or  oiler  of  packages  containing  them,  but  an  offer 
of  those  packages,  under  such  circumstances  that  the  person  who  is  to  ])ay 
for  the  goods  shall  have  an  opportunity  alforded  him,  before  he  is  called  on 
to  part  with  his  money,  of  seeing  that  those  presented  for  his  acceptance  are 
in  reality  those  for  which  he  has  bargained"  (per  Parke,  1).,  in  Isherwood, 
1843  (11  M.  k  W.),  347  at  350).  The  effect  of  breaking  bulk  after  delivery 
in  sale  is  illustrated  by  Wallace,  1885  (22  S.  L.  E.  830).  A  claim  against  a 
carrier  for  damages  sustained  to  goods  in  the  course  of  the  transit,  is  not 
barred  by  the  consignee  having  broken  bulk,  but  if  the  consignee  has  reason 
to  suspect  damage  he  should  give  such  notice  to  the  carrier  as  will  enable 
him  to  check  the  state  of  the  goods  on  their  arrival.  Breaking  bulk  in  such 
circumstances  without  notice  to  the  carrier  will  be  an  element  to  be  con- 
sidered in  weighing  the  evidence  {Johnston,  1875,  2  E.  202).  In  the 
criminal  law  of  England  breaking  bulk  was  formerly  of  importance  as 
distinguishing  larceny  from  a  minor  offence,  in  the  case  of  a  bailee  who 
appropriated  goods  entrusted  to  his  care.  A  bailee  had  a  special  property 
in  goods,  though  he  had  not  the  ownership  or  general  property.  He  held 
them  with  consent  of  the  owner,  and  the  oltence  was  therefore  treated  as 
breach  of  trust  and  not  as  theft.  But  if  the  bailee  broke  bulk,  e.g.  "  if  a 
carrier  opened  a  bale  or  pack  of  goods,  and  took  away  part  thereof,  he  was 
guilty  of  larceny,  for  by  this  tortious  act  the  contract  of  bailment  was 
determined"  (Archbold's  Criminal  Lav),  9th  ed.  192).  In  this  sense 
breaking  bulk  is  now  innnaterial,  the  general  law  having  been  altered  in 
1857  so  as  to  render  any  bailee,  who  fraudulently  misappropriates  goods, 
guilty  of  larceny  wdiether  he  has  broken  bulk  or  not  (20  &  21  Vict.  c.  54, 
s.  4;  see  also  the  Larceny  Act  1861,  24  &  25  Vict.  c.  96,  s.  3).     See  Sale. 


Breaking  Enclosures.  — A  statutory  offence  created  by  several 
old  Scots  Acts,  anent  the  planting  and  enclosing  of  ground,  the  most  import- 
ant of  which  are  1661,  c.  39;  1661,  c.  41;  1685,  c.  39;  and  1686,  c.  11. 
These  Acts  provide  for  the  punishment  of  those  who  destroy  plantings  or 
enclosures,  or  who  allow  their  cattle  to  do  so. 

The  first  Act,  1661,  c.  39,  is  general,  and  directs  justices  to  enforce  the 
older  laws  for  the  protection  and  encouragement  of  planting  and  enclosing, 
and  gives  power  to  inflict  pecuniary  penalties  for  the  punishment  of  those 
who  destroy  such  plantations  and  enclosures. 

The  Act  1661,  c.  41,  which  re-enacts  the  previous  law  on  the  subject, 
provides  that  every  "  heritor,  liferenter,  and  wadsetter "  shall  enclose 
certain  tracts  of  land,  according  to  the  amount  of  his  "  yearly  valued  rent." 
Pecuniary  penalties  are  fixed  for  breaking  into  such  enclosures,  and 
"  heritors,  tenants,  and  cottars  "  are  ordained,  under  pecuniary  penalties,  to 
keep  their  "  cattel  and  goods  "  out  of  such  enclosures. 

The  Act  1685,  c.  39,  re-enacts  the  last-mentioned  Act,  and  specifies  the 
penalties  for  cutting,  breakhig,  puUing-up,  or  peeling  the  bark  of  any  tree 
under  ten  years  old,  as  ten  pounds  Scots,  and  twenty  pounds  Scots  if  the 
tree  be  over  ten  years.  The  fine  for  permitting  cattle  or  sheep  to  break 
through  an  enclosure  is  fixed  at  ten  pounds  Scots. 

The  last  of  the  principal  Acts  dealing  with  this  subject  is  the  Act 
1686,  c.  11,  known  as  the  Winter  Herding  Act.  It  ordanis  "all  heritors, 
liferenters,  tenants,  cottars,  and  other  possessors  of  lands  or  houses "  to 
herd  their  horses  and  cattle,  so  that  they  may  not  break  through  any  neigh- 
bour's enclosures.  In  the  event  of  cattle  ])reaking  through  a  neighbour's 
enclosure,  the  owner  of  the  cattle  is  subjected  in  payment,  to  the  person 
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KiilTciinn;,  (.f  half  a  iiuirk  toticfi  qvnties  for  each  cow,  hornc,  or  sheep,  in 
juliliLiou  to  i.iiyineiit  of  tlic  (lainaj^'c  d(jne  to  tlic  griiHS  or  plantation  ;  and 
it  is  declared  lawful  to  the  possessor  of  the  ground  to  detain  the  whole  till 
lie  l.c  p;iiil  <iir  (lie  said  Iialf  iiicrk  foi'  each,  and  the  expense  of  their 
maintenance. 

Tliese  Statutes  re^'arding  enclosures  and  the  })rotection  of  fences,  may 
be  executed  ))y  SherilVs  and  other  judges,  and  also  l>y  justices  of  the  ]jeace  ; 
but  tliey  have  now  fallen  into  desuetude,  and,  in  all  ]iiol)al)ility,  olleiices 
under  tiiem  at  the  ]»resent  day  would  be  jimsecuted  as  malicious  miscliief 
(Bnchavan,  17.S4,  Mor.  10497;  (f'ovan,  1794,  ^b.r.  10499:  Lorh,  1799, 
Mor.  10501,  and  other  eases  in  ^lor.  A]»p.  "  I'lanting  and  Enclosing"). — 
[Hume,  i.  122-3  ;  Ersk.  iv.  4.  s.  39  ;  Macdonald,  Criminal  Law,  3rd  ed.,  115  ; 
Alison,  i.  448.] 

Breaking  of  Prison. — See  Pkison-Bkeaking. 

Brevi  manu  traditiO.  — in  iioman  law,  if  the  buyer  bad 
already  actual  physical  control  of  the  thing  sold — ;is  where,  for  example, 
he  had  previously  hired  it — a  mere  declaration  on  the  part  of  the  seller 
that  the  l)uyer  should  henceforth  hold  the  thing  as  owner,  operated  as  a 
traditio  or  delivery  of  the  thing.  This  is  commonly  known  as  "  hrrvi  manu 
tradUio."  The  change  in  the  animus  of  the  parties,  in  other  words,  trans- 
formed in  such  a  case  the  buyer's  detentio  into  possessio  {Dig.  18.  1.  74 ; 
41.  1.  9.  6).  So  when  it  was  intended  that  the  seller  of  an  article  should 
retain  the  liferent  of  it,  his  holding  of  the  article  upon  the  title  of  liferent 
was  construed  as  in  eilect  a  delivery  to  the  purchaser  {Cod.  viii.  54.  28). 
The  relati(ni  of  the  diiferent  kinds  of  delivery  recognised  in  Eoman  law  to 
the  analogous  distinctions  existing  in  the  law  of  Scotland,  is  fully  discussed 
in  M.  P.  Brown  on  Sale,  390  et  scq.  See  also  Bell,  Com.  i.  189  ;  Gibson,  1833, 
11  S.  916. 


Brewing. — There  was  at  one  time  a  doubt  as  to  whether  a  vassal 
had  a  riglit  to  l)rew  on  bis  projjcrty  without  a.  special  grant  or  clause  in  the 
charter  in  his  favour  from  the  superior,  and  clauses  conferring  a  right  to 
brew  were  sometimes  inserted  in  old  charters.  In  1681  it  was  decided 
that  a  vassal  had  a  right  to  brew  though  not  infeft  cum  brueriis  {Nisbct, 
Mor.  15007).  Brewing  has  been  carried  on  in  Scotland  for  many  centuries. 
Beer  is  nunitioned  in  an  Act  of  James  III.,  1482,  and  in  many  later  Acts 
of  the  Scots  I'arliament.  Malt  duty,  which  was  first  levied  in  England  in 
1644,  was  not  imposed  in  Scotland  till  1713,  when  it  nu>t  with  much 
opposition.  Bavment  was  refused,  the  Excise  olhcers  were  resisted,  and 
serious  riots  followed.  The  residt  was  tliat  till  1819  the  malt  duty  was 
levied  in  Scotland  at  a  lower  rate  than  in  England.  There  are  many  Acts 
of  l*arliament  regulating  the  manufacture  of  l)eer,  and  imposing  various 
taxes  on  brewers.  But  the  leading  enactment  now  in  force  is  the  Inland 
Revenue  Act  of  1880  (43  &  44  Vict.  c.  20),  which  repealed  almost  all  the 
earlier  Acts  dealing  with  the  subject.  That  Act  al)olisbed  the  duty  on 
malt,  and  substituted  for  it  an  Excise  duty,  to  be  paid  by  brewers  on  the 
beer  biewed  hv  tbrni.  For  the  purposes  of  the  Act  brewers  are  divided 
into  two  classes:  (1)  brewers  for  sale,  who  require  an  annual  licence  at 
the  rate  of  £1 :  (2)  brewers  not  for  sale,  who  require  a  licence  at  the  rate 
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of  4s.  per  anuiiin.  The  penalty  for  brewing  without  a  licence  is  £100,  and 
forfeitiu-e  of  beer,  materials,  and  utensils.  The  beer  duty  now  payable  by 
brewers  is  at  the  rate  of  6s.  9d.  on  every  36  gallons  of  worts  of  a  certain 
specific  gravity.  Brewers  not  for  sale,  who  occupy  houses  exceeding  £15 
annual  A'alue,  and  farmers  occupying  houses  exceeding  £10  annual  value, 
wlio  brew  for  their  labourers,  pay  the  same  beer  duty  as  brewers  for  sale. 
Persons  occupying  houses  of  less  value,  W'ho  brew  solely  for  their  own 
domestic  use,  do  not  pay  beer  duty,  and  the  price  of  the  licence  which  they 
are  required  to  take  varies.  There  are  numerous  jiro visions  in  the  Act  (1) 
as  to  inspection  of  premises  and  vessels  by  Excise  officers  before  any 
person  commences  the  business  of  brewing,  (2)  as  to  the  keeping  of  a 
brewing-book  by  the  brewer,  in  whicli  he  must  enter,  twenty-four  hours 
before  the  brewing  begins,  particulars  as  to  the  quantity  of  materials  to 
be  used,  the  exact  time  of  commencing  the  brewing,  etc. ;  (3)  as  to  the 
duties  and  powers  of  Excise  officers  to  inspect  brew^eries ;  and  (4)  as  to 
the  mode  of  working.  The  Act  also  contains  regulations  applying  to 
brewers  not  for  sale.  Since  1880  the  following  Acts,  containing  provisions 
defining  or  regulating  brewing,  or  imposing  additional  taxation  on  brew^ers, 
have  been  passed: — 44  Vict.  c.  12 ;  48  &  49  Vict.  c.  51;  51  Vict.  c. 
8 ;  52  Vict.  c.  7 ;  52  &  53  Vict.  c.  42 ;  57  &  58  Vict.  c.  30 ;  58  Vict. 
c.  16.  Beer,  as  defined  by  these  Acts,  includes  ale,  porter,  spruce  and 
black  beer,  Berlin  white  Ijeer,  and  any  liquor  made  or  sold  as  a  substitute 
for  beer  which  contains  more  than  2  per  cent,  of  proof  spirits.  48  &  49 
Vict.  c.  51  contains  a  prohibition  against  adulteration  of  beer  by 
brewers  and  others.  It  has  been  held  that  to  mix  weak  with  strong  beer 
is  adulteration  in  the  sense  of  this  Act  {Crofts,  1887,  L.  R.  19  Q.  B.  D. 
524 ;  but  this  was  a  case  of  adulteration  by  a  retailer  not  a  brewer). 

[Craig,  Jus  Feudale,  ii.  Dieg.  8,  s.  25  ;  Bankt.  i.  592  ;  Stair,  Bk.  ii.  tit.  3 
s.  72 ;  Ersk.  Bk.  ii.  tit.  6,  s.  8.]     See  Excise  ;  Public  House  Statutes. 


Bribery. — The  offence  of  bribery  consists  in  the  taking  a  reward  by 
a  person,  or  the  giving  or  offering  a  reward  to  a  person,  to  influence  his 
behaviour  in  his  office.  Bribery  is  criminal  when  the  person  influenced,  or 
attempted  to  be  influenced,  occupies  a  responsible  public  office,  and  the 
object  of  the  bribery  is  to  influence  him  in  his  official  capacity. 

/.  Judges. — 1.  Skdidury  Offence — Taldng  Bribes. — The  offence  of 
taking  bribes  by  the  judges  of  the  Court  of  Session  was  dealt  with  by  the 
Act  1579,  c.  93,  which  enacted  "  that  nane  of  the  Lordes  of  Session 
alreddie  received,  or  to  be  received,  nouther  be  themselves,  or  be  their 
wives,  or  servands,  take  in  ony  times  cumming  bud,  bribes,  gudes  or  geir, 
fra  quhatsumever  person  or  persones  presently  liavand,  or  that  hereafter 
sail  happen  to  have  ony  actions  or  causes  persewed  before  them,  outher  fra 
the  persewer  or  defender,  under  the  pain  of  confiscation  of  all  their  movabil 
gudis,  that  dois  in  the  contrair,  the  ane  half  thereof  to  be  applied  to  our 
Sovereign  Lord,  and  the  utlier  halfe  to  the  reveiler  and  tryer  of  the  saidis 
bud-takeris.  And  farther  decernis  and  ordainis  the  saidis  bud-takeris  to 
be  displaced  and  deprived  simpliciter  of  their  offices,  (juhilk  they  beare  in 
the  College  of  Justice,  and  to  be  declared  infamous,  and  als  to  be  punished 
in  their  persones  at  the  King's  Majestie's  will."  Judges  of  the  Court  of 
Session  now  hold  office  ad  vitam  aut  culpam,  and  cannot  be  removed  by 
the  Crown.  It  is  thought,  therefore,  that  impeachment  in  Parliament  is 
the  proper  mode  of  dealing  with  an  act  of  malversation  by  a  Su})reme 
Court  judge  (L.  Deas  in  Stirling,  1873, 11  M.  480  ;  Mackay,  Practice,!.  100). 
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The  oilence  of  bribe-taking  by  inferior  judqcs  is  dealt  with  Ijy  the  Acts 
1424,  c.  45;  1427,  c.  107;  1449,  c.  17;  1457,  c.  70;  1409,  c.  20;  1540, 
c.  104.  These  Statutes  either  make  particular  mention  of  bribery,  or  deal 
generally  with  malversation  or  corruption  on  the  part  of  judges.  They 
"  appear  to  have  passed,  like  those  on  many  other  subjects,  without  mucli 
regard  to  their  consistency  witli  each  (jther ;  and,  on  a  review  of  the  whole 
series,  the  result  seems  to  be  that  bribery  is  subject  to  a  discretionary 
censure,  including,  among  other  penalties,  the  loss  of  fame  and  office, 
besides  payment  of  the  jmrty's  costs,  and  reparation  of  his  damage" 
(Hume,  i.  407). 

2.  Common  Lav:  Ojfcnce — Giciny  or  Offering  Brihes. — To  give  or  offer 
a  bribe  to  a  judge  is  a  serious  offence  at  common  law,  and  would  render  the 
ollender  liable  to  an  arbitrary  sentence  of  a  severe  character. 

//.  Other  Public  Officials. — It  is  a  common  law  offence  for  pul4ic 
officials  to  take  bribes  to  influence  their  public  conduct.  It  is  a  similar 
olfence  to  give  or  offer  a  bribe,  with  the  like  object,  to  a  public  olficial. 
Thus  for  an  inferior  ofticer  of  Court,  such  as  a  clerk  or  a  macer,  to  take  a 
bribe,  or  for  any  one  to  give  or  offer  a  bribe  to  such  otlicial,  is  an  offence 
cognizable  at  conmion  law.  It  is  a  common  law  offence  to  bribe  a 
parliamentary  voter  {}Iacdonidd  &  Dempster,  1780,  Hume,  i.  408),  or  to 
attempt  to  bribe  an  officer  of  the  revenue  {James  Stein,  1780,  Hume,  i. 
408).  In  certain  departments  of  the  public  service  the  offence  of  bribery 
is  dealt  with  by  statutory  enactment.  Thus  the  Act  7  &  8  Geo.  iv.  c.  53, 
s.  12,  provides  that  ollicials  employed  in  the  Excise,  who  shall  take  money 
or  reward,  or  enter  into  any  collusive  agreement  contrary  to  their  duty, 
shall  be  subject  to  a  fine  of  £500  for  every  such  offence,  and,  on  conviction 
thereof,  shall  thereby  be  rendered  incapable  of  thereafter  serving  the 
Crown  in  any  ottice  or  employment  whatsoever.  The  same  section  provides 
that  every  person  offering  such  reward,  or  proposing  such  agreement  to  an 
Excise  official,  shall,  for  each  offence,  be  liable  to  a  fine  of  £500.  By  the 
Customs  Laws  Consolidation  Act  of  1876  (39  &  40  Yict.  c.  36,  s.  217),  it  is 
provided  that  if  any  otticer  of  Customs,  or  other  person  duly  employed  for 
the  prevention  of  smuggling,  shall  take  any  bribe,  gratuity,  recompense,  or 
reward  for  the  neglect  or  non-performance  of  his  duty,  every  such  officer, 
or  other  person,  shall  forfeit  for  every  such  offence  the  sum  of  £500,  and 
be  rendered  incapal)le  of  serving  Her  Majesty  in  any  office,  either  civil, 
naval,  or  military.  By  the  same  section  it  is  provided  that  "  every  person 
who  shall  give,  or  offer,  or  promise  to  give  or  procure  to  be  given,  any 
bribe,  recompense,  or  reward  to,  or  shall  make  any  collusive  agreement 
with,  any  sucli  officer  or  person  as  aforesaid,  to  induce  him  in  any  way  to 
neglect  his  duty,  or  to  do,  conceal,  or  connive  at  any  act  whereby  any  of 
the  provisions  of  any  Act  of  Tarliament  relating  to  the  Customs  nuiy  be 
evaded,  shall  forfeit  the  sum  of  £200."  In  1889  the  Public  Bodies 
Corrupt  Practices  Act  (52  &  53  Vict.  c.  09)  was  passed  "for  the  more 
effectual  prevention  and  punishment  of  bribery  and  corruption  of  and  by 
members,  officers,  or  servants  of  Corporations,  Councils,  Boards,  Com- 
missions, or  other  public  bodies."  liy  this  Statute  it  is  provided  (ss. 
1  and  2)  that  any  person  who  by  himself,  or  with  another,  corruptly  solicits, 
receives,  or  agrees  to  receive  for  himself  or  another,  any  gift,  loan,  fee,  reward, 
or  advantage  as  an  inducement  to,  or  reward  for,  or  otherwise  on  account 
of,  any  member,  officer,  or  servant  of  a  public  body  doing,  or  forbearing  to 
do,  anything  in  respect  of  any  matter  or  transaction,  actual  or  proposed,  in 
which  such  public  body  is  concerned,  or  corruptly  gives,  promises,  or  offers 
any  gift,  etc.  to  any  person,  whether  for  his  or  another's  benefit,  as  an 
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iiulucemcut   to,  or   reward   fur,  or  otlicrwiBe  on  account  of  any  member, 
officer,  etc.,  doing,  or  forbearing  from  doing,  anything  in  respect  of  any 
matter  or  transaction,  actual  or  proposed,  in  which   such  pubUc  body  is 
concerned,  is   liable   to   fine  and  imprisonment,  not  exceeding   two   years, 
with  or  without  hard  labour,  and  to  other  penalties  specified  in  the  Act. 
The   Statute   defines  (s.  7)  "  public  body"  as  meaning  "any  council  of  a 
county,  or  county  of  a  city  or  town,  any  council  of  a  municipal  borough, 
also  any  board,  commissioners,  select  vestry,  or    other    body   which    has 
power  to   act  under,  and  for  the  purposes  of  any  Act  relating  to  local 
government,  or  the  public  health,  or  to  poor  law,  or  otherwise  to  administer 
money  raised  by  rates  in  pursuance  of  any  general  Act,  but  does  not  include 
any  public  body,  as  above  defined,  existing  elsewhere  than  in  the  United 
Kingdom."     In  the  same  section  "advantage"  is   held  to  include  "any 
office   or  dignity,  and  any  forbearance  to  demand  any  money  or  money's 
worth  or  valuable  thing,  and  includes  any  aid,  vote,  consent,  or  infiuence, 
and    also    includes    any   promise,   or   procurement   of,  or   agreement,  or 
endeavour  to  procure,  or  the  holding  out  of  any  expectation  of  any  gift, 
loan,  fee,  reward,  or  advantage,  as  above  defined." — [Hume,  i.  407  ;  Bankt. 
ii.  4S0  ;  Karnes,  StMutc  Lam  Ahridgvicnt,  hi. ;  Macdonald,  213  ;  see  also  Bell, 
Prin.  s.  37.      For  the  law  of  England  as  to  bribery,  which  is  very  much 
akin  to  that  of  Scotland,  see  Tondins,  Law  Victionari/,  li.t.  ;  Stephen,  Com., 
12th  ed.,  iv.  249.] 

For  the  statutory  offence  of  bribery  at  parliamentary  and  municipal 
elections,  see  CoKRurx  and  Illegal  PrvACTicES  at  Elections. 


Bridg'es. — See  IiOAds  and  Bridges. 

Brieve. — A  brieve  is  a  writ  which  is,  as  the  names  implies,  short 
and  compendious  in  its  terms.  It  is  issued  from  Chancery  in  name  of  the 
Sovereign,  and  is  addressed  to  an  inferior  judge  directing  him  to  make  trial 
by  a  jury  of  the  questions  stated  in  the  brieve.  Procedure  by  brieve  was 
introduced  into  Scotland  by  James  i.  upon  the  model  of  the  system  in  vogue 
in  England,  with  which  he  had  become  acquainted  during  his  captivity 
in  that  country.  The  chief  classes  of  brieves  were  the  Irevc  de  recto, 
whereby  the  right  of  property,  and  the  hrcve  dc  nova  dissasina,  whereby  the 
right  of  possession,  were  determined.  Upon  the  institution  of  the  Court 
of  Session,  brieves  went  to  a  large  extent  out  of  use,  being  superseded  by 
summonses  "  in  the  styles  accustomed  by  the  Writers  to  the  Signet,  and,  sus- 
tained by  the  Lords,  directed  to  Sheriiis  in  that  part,  having  a  blank  for 
inserting  the  name  of  any  person  the  pursuer  pleased,  who  thereby  was 
substituted  in  i>lace  of  the  Sheriff"  (Stair,  iv.  3.  4).  The  brieves  which 
remained  in  use  after  the  general  adoption  of  procedure  by  sunmions  were 
those  of  (1)  mort  ancestry  or  service  ;  (2)  tutory ;  (3)  idiotry  and  furiosity ; 
(4)  terce;  (5)  division;  (6)  lining;  and  (7)  perandjulation.  Of  these  the 
first  three  were  retourable,  i.e.  required  an  answer  to  be  returned  to 
Chancery  for  the  purpose  of  being  registered  there  with  a  view  to  an 
extract  being  given  out ;  the  others  did  not  require  to  be  retoured.  Pro- 
cedure by  brieve  has  now  fallen  for  the  most  part  into  desuetude,  but  it  is 
still  occasionally  resorted  to  (see  Skene,  De  verhorum  Sif/niflcatione,  p.  22 ; 
Stair,  iv.  3.  4  et  seq.;  Ersk.  iv.  1.  3.;  Bank,  ii.  554;  Kames,  Stat.  Law 
Ahrid.  h.t. ;  Mackay,  Fract.  i.  267). 

Brieve  of  Service. — The  procedure  in  the  service  of  heirs  was  formerly 
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initiated  by  a  brieve  directed  to  any  Judge  Ordinary,  if  the  application  was 
for  general  service,  or  to  the  Sherill'  of  the  county  within  which  the  lands 
lay,  if  the  application  was  for  special  service.  The  subjects  of  inquest  were 
the  claimant's  proi)in(iuity  to  the  deceased,  and,  in  the  case  of  special 
service,  various  particulars  regarding  the  tenure  of  the  lands.  Tiie  jury 
served  the  licir,  and  the  judge  returned  the  service  to  Chancery,  an  extract 
from  which  was  the  evidence  of  the  heir's  right.  Procedure  by  brieve  of 
service  ceased  at  the  passing  of  the  Service  of  Heirs  Act,  1847  (10  &  11  Vict, 
c.  47),  and  has  lu'en  superseded  by  i)etiti(in  in  manner  now  prescribed  by  the 
the  Titles  to  Land  Consolidation  Act,  1808  (iU  &  .'52  Vict.  c.  101,  s.  27  el  saj.). 
The  older  procedure  by  brieve  is  more  fully  described  under  the  head  of 
Service  (q.v.). 

Brieve  of  TiUory. — This  is  a  rare  but  still  C(jmpetent  form  of  process. 
Failing  testamentary  tutors,  the  nearest  agnate  may  apply  to  be  appointed 
to  tlie  ottice  of  tutor  at  law.  A  l)rieve  is  issued,  addressed  to  any  judge 
having  jurisdiction,  requiring  him  to  call  a  jury  to  ascertain  (1)  who  is  the 
nearest  male  agnate  of  the  age  of  25  entitled  to  succeed  to  the  pupil ;  (2) 
whetlior  lie  is  attentive  to  his  own  affairs  ;  (3)  whether  he  can  give  security  : 
and  (4)  who  is  the  nearest  cognate  of  the  ward,  for  the  person  of  the  pupil 
is  intrusted  to  the  latter,  the  nearest  agnate  having  control  only  of  the 
estate.  In  practice,  the  jury  makes  inquiry  only  into  the  first  head  of  the 
inquest,  the  agnate's  fitness  for  the  oflice  lieing  ])resunied  until  the  contrary 
is  proved,  his  suihciency  being  matter  for  the  clerk,  and  the  last  head  being 
h^ft  to  the  decision,  in  case  of  dispute,  of  the  ordinary  courts  of  law.  The 
brieve  is  executed  on  a  fifteen  days'  inducicc  at  the  market  cross  of  the  head 
burgh  of  the  judge's  territory,  and  after  the  inquest  is  made,  and  the  verdict 
is  retoured  to  Chancery,  a  letter  of  tutory  is  expede  under  the  quarter  seal, 
and  issued  to  the  tutor  upon  his  finding  caution  and  taking  the  oath  de 
fulcli.  This  procedure  is  now  almost  entirely  superseded  by  that  of  appoint- 
ing a  factor  luco  hotoris  under  the  Pupils'  Protection  Act,  1849  (Stair,  iv. 
3.  G  ;  Ersk.  i.  7.  G  ;  Eraser,  F.  and  C.  186  ;  Juridical  Sti/Ics,  iii.  2.3:5). 

Brieves  of  Idiotry  and  Furiosity — Brieve  of  Cofjnition. — Prior  to  the 
Court  of  Session  Act,  18G8,  the  fact  of  insanity  might  be  established  by 
brieve  from  Chancery  in  the  old  form  directed  to  the  Judge  Ordinary  of  the 
territory  within  which  the  person  said  to  be  fatuous  or  furious  resided.  He 
required  to  be  made  a  party  to  the  brieve,  having  a  good  interest  to  oppose 
it,  if  of  sound  mind,  and  his  person  had  to  be  exhibited  at  the  incjuest,  so 
that  the  jury  might  have  an  opportunity  of  forming  an  opinion  as 
to  his  state  of  mind  by  conversation  with  him.  If  that  was  omitted, 
the  verdict  was  reducible  (Ikwar,  25  Feb.  1809,  F.  C).  It  was  the  duty  of 
the  jury  to  determine  (1)  whether  the  insanity  existed,  and  if  so,  from 
what  time,  for  by  1475,  c.  66,  no  alienation  made  by  an  insane  person 
after  the  commencement  of  his  disorder  was  valid ;  and  (2)  who  was 
the  nearest  male  agnate  of  the  age  of  25.  The  curatory  of  furious 
persons  belonged  originally  to  the  Crown,  as  the  king  alone  had  the 
power  of  coercing  by  cliains  and  fetters  (Craig,  2.  20.  9).  This  was,  however, 
abolished  by  1585,  c.  18,  which  gave  the  office  to  the  next  agnate,  as  in 
the  case  of  persons  merely  fatuous.  The  nearest  cognate  was  entitled  to 
the  custody  of  the  person  as  in  the  case  of  pupils.  15rieves  of  iiliotry  and 
furiosity  were  similar  in  their  terms,  except  that  in  the  former  the  inquest 
was  Si  sit  incompos  mentis, f at uus  et  naturaliter  idiota  ;  and  in  the  latter,  Si 
sit  incompos  mentis, prodiy us  et  ftiriosus,  viz.,  quod  neque  tempns  nequc  madam 
impcnsarnm  Jiahet  sed  bona  ct  j^osscss^iones  dilarrrandax  et  dissipaiuhis  pro- 
fundit.     Where  there  was  any  doubt  whether  the  condition  alleged  was  idiocy 
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or  furiosity,  brieves  of  both  kinds  might  be  taken  out,  and  only  that  which 
was  established  by  the  inquest  was  retoured  to  Chancery  {Stark,  1746,  M. 
G291).  Where  an  insane  person  was  cognosced,  and  the  nearest  male  agnate 
declined  to  serve,  the  Court  of  Session,  as  coming  in  place  of  the  Court  of 
Exchequer,  might  appoint  a  tutor  dative  (19  &  20  Vict.  c.  56,  s.  19).  Such 
appointments  were  very  rare,  the  practice  being  to  apply  for  a  curator  bonis 
if  the  next  agnate  declined  office  {Bryce,  1828,  6  S.  425,  3  W.  and  S.  323). 

The  procedure  in  the  cognition  of  insane  persons  is  now  regulated  by 
the  Court  of  Session  Act,  1868,  s.  101,  and  A.  S.,  3rd  December  1868. 
The  Statute  provides :  "  It  shall  no  longer  be  competent  to  direct  a  brieve 
for  the  cognition  of  a  person  alleged  to  be  incompos  mentis  prodigus  ct 
furiosiLS,  or  of  a  person  alleged  to  be  incom2Jos  mentis  fat iius  ct  naturalitcr 
id  iota,  to  the  Judge  Ordinary;  and  the  brieves  of  furiosity  and  idiotry 
hitherto  in  use  are  hereby  abolished ;  and  in  lieu  thereof,  it  is  enacted  that 
a  brieve  from  Chancery,  written  in  the  English  language,  shall  be  directed 
to  the  Lord  President  of  the  Court  of  Session,  directing  him  to  inquire 
whether  the  person  sought  to  be  cognosced  is  insane,  who  is  his  nearest 
agnate,  and  whether  such  agnate  is  of  lawful  age ;  and  such  person  shall  be 
deemed  insane  if  he  be  furious  or  fatuous,  or  labouring  under  such  unsound- 
ness of  mind  as  to  render  him  incapable  of  managing  his  affairs ;  and  such 
brieves  shall  be  served  upon  the  persons  sought  to  be  cognosced  on  inducise 
of  fourteen  days ;  and  the  brieve  shall  be  tried  before  the  said  Lord 
President  and  a  special  jury,  or  before  any  other  judge  of  the  Court  of 
Session  to  whom  the  said  Lord  President  may  remit  the  same,  and  a  special 
jury ;  and  the  trial  shall  be  conducted  in  the  same  manner  as  jury  trials  in 
civil  causes  in  Scotland  are  conducted,  with  all  the  like  remedies  as  to 
motions  for  new  trials  and  bills  of  exceptions,  which  are  competent  with 
reference  to  such  jury  trials ;  and  the  Court  shall  have  power  to  award 
expenses  against  either  party ;  but  they  shall  not  award  expenses  against 
the  party  prosecuting  the  brieve,  unless  they  are  of  opinion  that  the  same 
was  prosecuted  without  reasonable  or  probable  cause ;  and  the  verdict  and 
service  of  the  jury  shall  be  retoured  to  Chancery,  and  shall,  unless  set  aside 
on  any  ground,  have  the  like  force  and  effect,  and  be  followed  by  the  like 
procedure,  as  a  retour  of  the  verdict  and  service  of  the  jury  before  the 
Judge  Ordinary  according  to  the  present  law  and  practice." 

The  Act  of  Sederunt  provides  that  when  a  brieve  from  Chancery, 
under  the  provisions  of  the  Act,  is  presented  to  the  Lord  President,  he 
is  to  issue  a  precept  to  messengers-at-arms,  commanding  them  to  summon 
the  person  sought  to  be  cognosced  to  compear  at  a  time  and  place  to  be 
S]3ecified,  being  not  less  than  fourteen  days  from  the  date  of  service,  to 
hear  and  see  the  matter  of  the  brieve  duly  cognosced  and  determined.  The 
person  presenting  the  brieve  must  also,  within  the  fourteen  days,  give 
public  notice  of  the  brieve  and  precept,  once  in  the  Edinlurgli  Gazette,  and  by 
advertisement  twice  at  least  in  a  newspaper  published  within  the  county — 
or  if  there  be  none  such,  in  the  county  next  adjoining  to  that — in  which  the 
person  sought  to  be  cognosced  resides.  No  further  or  other  service  or  pub- 
lication of  the  brieve  is  necessary,  either  at  the  market  cross  of  the  head 
burgh  of  the  county  within  which  the  person  sought  to  be  cognosced  resides, 
or  otherwise.  At  the  time  and  place  specified  in  the  precept,  the  Lord 
President,  after  hearing  parties,  appoints  the  person  claiming  the  office  of 
curator  to  lodge  his  claim  to  the  office  within  a  certain  specified  time,  and 
the  person  sought  to  be  cognosced,  or  those  acting  on  his  behalf,  to  answer 
the  claim  within  a  specified  time  thereafter,  the  claim  and  answers  being 
prepared  in  the  form  of  a  condescendence  and  answers,  and  stating  all 
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facts   necessary  to  be  disclosed  in  urdcr  U)  pieveiit  surprise.     The  Lord 
President  then  fixes  the  time  and  place  for  the  trial  of  the  brieve,  and  gives 
such  directions  as  may  be  necessary  to  secure  the  presence  of  the  person 
sought  to  be  cognosced  before  the  jury.     The  order  of  the  Lord  President 
fixing  tlu!  time  and  place  of  trial,  or  a  certified  copy,  is  sullicient  warrant  to 
the  Sheriir  of  the   county  of  Edinburgii,  or  to  the  Sherill'  of  the  county 
within  which  the  trial  is  appointed  to  take  place,  to  summon  a  special  jury 
in   common   form.     The  reducing  of   the  jury  to  twenty,  and  the  calling 
and  balloting  of  the  special  jury  at  the  trial,  are  conducted  according  to  the 
ordinary  rules  in  the   trial  of  civil  causes  in  the  Court  of  Session.     The 
number  of  jurors  empanelled  to  try  the  brieve  is  twelve,  and  they  return 
their  verdict  either  unanimously  or  by  sudi  majority,  and  under  such  con- 
ditions, as  are  provided  in  the  case  of  verdicts  returned  by  juries  in  the  trial  of 
civil  causes  in  the  Court  of  Session.     The  trial  may  be  postponed,  on  cause 
siiown,  on  such  conditions  regarding  expenses  as  may  seem  just.    When  the 
jury  return  their  verdict,  affirming  the  whole  heads  of  the  brieve,  it  is  noted 
generally  '  Cognosce ' ;  but  when  the  jury  do  not  affirm  the  whole  heads  of 
the  brieve,  the  verdict  is  noted  generally  '  Not  cognosce,'  unless  there  be  any 
special  tinding  regarding  tlie  person  claiming  in  the  character  of  nearest 
agnate  (in  which  case  the  clerk  makes  such  note  as  the  presiding  judge 
may  direct),  and  the  jury  is  then  discharged.     It  is  the  duty  of  the  clerk 
thereafter  to  make  out  and  subscribe  a  formal  writing,  embodying   the 
verdict,  and  answering  the  dilferent  heads  of  the  brieve,  which  is  retoured 
to  Chancery,  if  the  several  heads  of  the  brieve  are  affirmed,  but  not  other- 
wise.    If  the  whole  heads  of  the  brieve  are  not  afhrmed  by  the  jury  in 
favour  of  the  person  claiming  as  nearest  agnate,  then  the  formal  writing 
made  out  and  subscribed  by  the  clerk  ])ears  that  the  brieve  and  claim  are 
not  proven,  and  that  the  chiini  is  therefore  dismissed  by  the  jury,  which 
formal  writing  is  recorded  in  the  books  of  sederunt. 

In  other  respects  the  trial  is  conducted  in  manner  similar  to  that 
followed  in  civil  jury  trials  in  the  Court  of  Session.  The  retour  is  trans- 
mitted to  Chancery  by  the  clerk.  Any  near  relation  may  purchase  the 
brieve,  but  the  jury  should  find  who  is  the  nearest  agnate.  The  latter  may 
come  forward  after  the  brieve  has  been  retoured  to  Chancery  and  claim  the 
office,  but  if  he  does  not,  the  Court  may  appoint  a  tutor  dative,  or  a  petition 
may  be  presented  for  appointment  of  a  curator  lonis  {Larkin,  1874,  2  li. 
170).  When  the  Court  is  satisfied,  by  the  production  of  medical  certificates, 
that  insanity  exists,  and  that  steps  ought  to  be  taken  for  the  protection  of 
the  estate,  it  may  appoint  a  curator  bonis  without  waiting  for  the  verdict  of 
an  inquest  under  a  brieve  of  cognition,  even  although  that  may  be  demanded 
by  the  alleged  lunatic  (A.  B.  v.  C.  B.,  1890,  18  l\.  90;  1891,  18  P.  (11.  L.) 
41).  See  Curator  bonis. — [Mackay,  Practice,  ii.  300,  Manual,  500  ;  Shand, 
Practice,  1007  ;  Ersk.  i.  7.  49  ;  Stair,  iv.  3.  7.] 

Brieve  of  Tcrce. — Under  this  process  the  widow  of  a  man  who  dies  infeft 
in  heritage  may  establish  judicially  her  right  to  a  liferent  of  one-third 
thereof.  "The  brieve  is  directed  to  the  Sheriff  of  the  county  within  which 
the  lands  lie,  or  to  the  Sheriff  of  Edinburgh,  if  they  are  in  more  than  one 
shire.  Service,  or  an  equivalent,  is  probably  necessary  in  order  that  the 
right  may  vest  (see  Walton,  H.  &  W.  p.  215),  but  after  the  widow  has 
served  she  acquires  a  ;j?'o  indiviso  right  with  the  heir  to  the  possession  of 
one-third  of  the  property  or  to  one-third  of  the  rents.  It  is  the  duty  of  the 
inquest  to  iiK^uire  whether  the  claimant  was  the  lawful  wife  of  the  deceased, 
but  they  are  bound  to  conclude  this  in  her  favour,  for  the  purposes  of  the 
inquest,  if  she  was  holden  and  reputed  as  his  lawful  wife  during  his  life- 
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time  (1503,  c.  77;  Craik,  1891,  19  R  339).  They  must  also  inquire 
whetlier  the  husband  died  vest  as  of  fee  in  the  lands,  and  this  is  proved  by 
production  of  his  infeftments.  The  jury  tlien  serve  and  cognosce  the 
widow  to  a  just  and  reasonable  terce  of  the  lands,  which  slie  may  either 
crave  to  be  "  kenned,"  i.e.  divided  from  the  two-thirds  belonging  to  the  heir, 
or  she  may  content  herself  with  a  third  of  the  rents  until  a  division  is  made 
(see  Kenning).  Procedure  by  brieve  is  now  very  rarely  resorted  to,  but  it 
was  adopted  in  the  recent  case  of  Craik,  swpra.  The  rights  of  the  lieir  and 
widow  are  usually  settled  extra-judicially,  eitlier  amicably  or  by  arbitration, 
and  declarator  is  also  competent. — [See  Stair,  iv.  3.  11 ;  Ersk.  ii.  9.  50  ; 
AI'Laren,  Wills  and  Succession,  112;  Eraser,  H.  &  IF.  1101;  Walton, 
H.  &  W.  214] 

Brieve  of  Division. — This  was  used  for  the  purpose  of  settling  the  riglits 
of  heirs  portioners,  or  of  adjudgers  who  had  attached  the  same  property 
and  were  entitled  to  rank  pari  passu,  or  of  several  widows  with  separate 
rights  to  terce  over  the  same  lands,  and  in  general,  of  all  persons  jointly 
interested  in  the  division  of  heritable  property.  The  brieve  was  directed  to 
the  Sheritf  of  the  county  where  the  lands  lay,  and  was  proclaimed  at  the 
market  cross.  A  jury  of  fifteen,  sitting  under  the  Sheriff,  valued  and  divided 
the  subjects  with  the  assistance  of  land  surveyors  and  valuators,  and  the 
shares  falling  to  each  claimant  were  tlien  determined  by  lot,  the  division 
being  fixed  by  the  decree.  The  brieve  of  division  has  for  long  been  super- 
seded by  action  of  declarator,  the  last  reported  instance  of  its  use  being  in 
M'Nevjht,  1843,  6  \).  128.— [See  Stair,  iv.  3.  12  ;  Bell,  Prin.  1081 ;  Mackay, 
Practice,  i.  268,  Manual,  68  ;  Shand,  Practice,  ii.  605.] 

The  brieves  of  lining  and  j^ej'amhidatio'ri  have  also  fallen  completely  into 
disuse.  The  former  were  used  for  the  purpose  of  settling  the  boundaries  of 
burghal  tenements,  and  the  latter  for  fixing  the  marches  of  other  lands. 
Their  place  has  been  taken  by  actions  of  declarator. — [See  Stair,  iv.  3.  13, 
14 ;  Ersk.  iv.  i.  48.] 

Review  in  p)roccdure  hy  Brieve. — In  petitions  for  service,  which  have  now 
taken  the  place  of  brieves,  appeal  may  be  taken  to  the  Court  of  Session, 
either  for  jury  trial  (31  &  32  Vict.  c.  101,  s.  41)  or  for  review  of  the  Sheriff's 
judgment  when  he  refuses  to  serve,  or  repels  objections  of  an  opposing 
party  (s.  42).  In  cases  in  which  procedure  by  brieve  is  still  competent, 
appeal  may  be  taken  to  the  Court  of  Session  at  any  time  before  the  verdict 
is  pronounced,  or  possibly  before  extract  (CVm/j,  supra) ;  thereafter,  reduc- 
tion is  the  only  method  of  review  (3Iatthew,  1843,  6  D.  305). — [See  Mackay, 
Practice,  i.  268,  Manual,  68.  118.] 


Brocage — Brocage  is  properly  the  hire  or  commission  paid  to  a 
broker,  but  the  use  of  the  word  is  practically  confined  to  marriage  brocage 
contracts,  or  bonds  promising  a  reward  to  one  who  shall  procure  a 
marriage  between  parties  Ijy  means  of  the  influence  he  may  have  over  one 
of  them.  No  action  can  lie  for  the  implement  of  such  contracts ;  they  are 
void  as  contra  hones  mores,  and  on  account  "  of  their  pernicious  tendency  to 
unhappy  marriages,  the  infamous  profit  derived,  disobedience  to  parents 
encouraged,  the  destruction  of  the  peace  of  families,  and  the  ruin  and 
unhappiness  of  the  parties  themselves"  (Bell,  Com.  i.  321;  Ca^nphell, 
1678,  Mor.  9505,  "which  process  moved  laughter";  Uarl  of  Buchan,  1698, 
Mor.  4546,  an  undecided  action  for  the  jjayment  of  the  expenses  of  Sir 
John  Cochran  in  England  while  negotiating  a  marriage;  Thomson,  1770, 
Mor.  9519,  Hailes,  i.  339,  in  which  the  point  was  fairly  decided).     By  the 
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same  rule,  if  ready  money  or  other  valuable  consideration  is  given,  it  must 
be  returned  (liunkl.  i.  114).  In  England,  a  bond  given  by  the  liUHband  to 
his  wife's  fatlier  to  induce  him  to  give  his  consent  to  the  marriage,  has  been 
held  contrary  to  public  policy  {Kent,  2  Vern.  588) ;  and  a  Ijond  to  forgive  a 
debt  due  is  in  the  sanu;  position  {ILunillon,  2  Vern.  558;  Addison,  Laio  of 
Contracts,  1195).     See  I'actum  Illicitum. 


Brocard. — A.  legal  maxim  embodying  or  illustrating  a  rule  or  prin- 
ciple of  law,  ('.//.,  qui  tacet,  roiiseutire  vidrtur  (silence  implies  consent).  Tlic 
term  brocard  owes  its  origin  to  a  collection  of  legal  maxims  entitled 
Brocardica  {Brocardicorum  opus),  compiled  about  the  beginning  of  tlie 
eleventh  century  by  Burchard  or  Bouchard  (in  Latin,  Burcardus  and 
Brocardus),  a  learned  bishop  of  Wonns.  Tlie  main  stjurces  of  his  work 
were  the  civil  and  canon  laws,  from  which  he  excerpted  most  of  those 
doctrines  which  he  afterwards  expressed  in  the  form  of  short  and  con- 
d(nised  sentences,  known  to  our  law  as  brocards.  The  value  of  such  a 
work  was  of  course  nmch  greater  in  an  age  when  a  few  clearly  defined  and 
general  principles  of  law,  rather  than  many  minute  and  analytical  distinc- 
tions, were  the  recognised  criteria  in  determining  disputes.  With  the  vast 
increase  which  has  since  taken  place  in  all  branches  of  human  activity,  the 
necessity  for  well-established  and  comprehensive  rules  of  law  is  none  the 
less  apparent,  and  where  these  exist  in  a  convenient  form,  their  retention 
is  manifestly  desirable.  Of  those  relating  to  constitutional  principles, 
many  are  to  be  regarded  rather  as  rules  of  public  policy  than  as  maxims  of 
strict  law,  e.g.,  salv^  iwpuli  supi^ema  lex,  a  brocard  which  is  based  on  the  prin- 
ciple that  in  cases  of  necessity  the  welfare  of  the  individual  must  yield  to 
that  of  the  community.  As  examples  of  the  maxims  which  illustrate  the 
prerogatives  of  the  Crown  may  be  cited  the  brocards — 7'ex  nunquain  moritur ; 
rex  nan  p)otest  peccare.  These  rules  imply  that  the  law  ascribes  to  the 
sovereign,  in  his  political  capacity,  an  absolute  immortality,  and  in  his 
individual  and  personal  character  an  incapacity  for  doing  wrong.  Most  of 
tlie  brocards  which  relate  to  the  administration  of  the  law  are  more  of  the 
nature  of  rules  of  practice  than  fundamental  legal  principles.  Such,  for 
example,  are  the  maxims — nemo  debet  esse  judex  in  pro^oria  sua  ca^isa  (no 
one  ought  to  be  a  judge  in  a  cause  wherein  he  is  interested) ;  actus  curiae 
neminoii  gravahit  (the  act  of  the  Court  shall  prejudice  no  man) ;  cursus 
curim  est  lex  curia;  (the  Court  is  master  of  its  own  practice) ;  de  minimis 
own  curat  praetor  ("  the  praetor  does  not  apply  his  equitable  remedies  in 
matters  of  small  moment ").  In  addition  to  the  brocards  which  enunciate 
lules  of  law  or  of  practice,  there  are  the  maxims  wliich  result  from 
simple  processes  of  reasoning,  and  which  are  generally  regarded  as  self- 
evident  truths.  Thus  it  is  an  "  old  and  well-established  maxim  in  legal 
proceedings,"  that  things  which  do  not  appear  are  regai'ded  as  non-existent 
{de  non  apparcnfd)iis  rt  von  cristentibus  cadcm  est  ratio).  As  distinguished 
from  the  brocards  which  illustrate  rules  of  practice,  there  are  those  wliieli 
embody  fundamental  doctrines  of  law,  and  which  will  be  found  to  comprise 
the  following  important  principles :  that  where  there  is  a  right  there  is  a 
remedy  {uhi  jus  ibi  remedium) ;  that  the  law  looks  not  at  the  remote  but  at 
tlie  immediate  cause  of  damage  (in  jure  non  remota  causa  scd  pnnijna  spcc- 
tatur) ;  that  the  act  of  God  shall  not,  by  the  instrumentality  of  the  law, 
work  an  injury  (actus  dei  neminifacit  injuriam)\  that  damages  sliall  not  in 
general  be  recovered  for  the  non-performance  of  that  which  it  was  im]K)s- 
sible  to  do  (lex  non  corjit  ad  impossibUia) ;   that  ignorance  of  the  law  does 
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not,  although  ignorance  of  facts  does,  afford  an  excuse  {ignorantia  fadi 
excused,  igiwrantia  juris  non  excused) ;  that  a  party  shall  not  convert  that 
which  was  done  by  himself,  or  with  his  assent,  into  a  wrong  {volenti  non  Jit 
injuria) ;  that  a  man  shall  not  take  advantage  of  his  own  wrongful  act 
(nullus  eommoehun  capcre  potest  eh  injuriei  suei  j^ropriu) ;  that  the  intention, 
not  the  act,  is  regarded  by  the  law  (actus  nonjeicit  reum,  nisi  mens  sit  rca) ; 
and  that  a  man  shall  not  be  twice  vexed  in  respect  of  the  same  cause  of 
action  (nono  elehet  his  vcxeiri  pro  una  ct  caeleni  ceiusei).  The  acquisition, 
enjoyment,  and  transfer  of  property  afford  room  for  the  application  of 
many  of  the  most  familiar  brocards  known  to  the  law.  Such,  for  example, 
are  the  maxims — efii  prior  est  tempore  potior  est  Jure  (he  has  the  better  title 
who  was  first  in  point  of  time) ;  sic  idere  tuo  ut  alienum  non  Imelas  (enjoy 
your  own  property  in  such  a  manner  as  not  to  injure  that  of  another 
person) :  assignedus  utitur  Jure  auctoris  (an  assignee  is  clothed  with  the 
rights  of  his  cedent) ;  accessorium  principale  sequitur  (the  accessory  follows 
its  principal).  As  instances  of  the  brocards  relating  to  marriage  and 
descent  may  ])e  cited  the  maxims — consensus  non  concuhitus  Jetcit  medrimo- 
nium  (the  consent  of  the  parties,  not  their  concubinage,  constitutes  marriage); 
pater  est  quern  nuptial  demonstrant  (he  is  the  father  whom  the  marriage 
indicates  to  be  so).  With  regard  to  the  interpretation  of  deeds  and  written 
instruments,  there  are  the  brocards — cerium  est  quod  certum  rceleli  potest 
(that  is  certain  which  can  be  made  certain) ; /«/.§«  demonstratio  non  nocet  (an 
erroneous  description  does  not  make  an  instrument  inoperative);  qui  hcvret 
in  litera  heeret  in  cortice  (who  holds  by  the  letter  holds  by  the  bark,  i.e. 
"  he  who  considers  merely  the  letter  of  an  instrument,  goes  but  skin-deep 
into  its  meaning  ").  As  examples  of  the  maxims  which  illustrate  the  law 
of  contracts  may  be  cited  the  brocards — i7i  arjuedi  Jure  mclior  est  conditio 
possidentis  (where  the  right  is  equal,  the  claim  of  the  possessor  shall  prevail); 
qui  facit  per  alium,  facit  per  se  (he  who  does  an  act  through  the  instru- 
mentality of  another  is  held  as  having  done  it  himself) ;  actio  personalis 
morUur  cum  persona  (a  personal  right  of  action  dies  with  the  person). 
Lastly,  as  examples  of  the  brocards  which  relate  to  the  law  of  evidence, 
there  are  the  maxims — omnia  prcesumuntur  rite  ct  soleniniter  esse  acta  (all 
things  are  presumed  to  have  been  rightly  and  regularly  done) ;  res  inter 
(dios  eicta  aliis  nequc  nocet  neque  prodest  (a  transaction  between  two  parties 
neither  injures  nor  benefits  those  who  are  not  parties  to  it).  [See  Trayner's 
Latin  Maxims  ;  Broom's  Legal  Maxims.'] 


Broker. — A  broker  is  a  limited  agent  who  is  employed  in  making 
bargains  or  contracts  between  other  persons  in  matters  of  trade,  commerce, 
and  navigation.  He  is  a  mere  negotiator  of  contracts  relative  to  property, 
with  the  custody  of  which  he  has  no  concern,  having  power  to  bind  his 
principal  in  relation  to  any  particular  transaction  by  the  entry  in  his 
books,  and  the  passing  of  bought  and  sold  notes  between  the  parties.  In 
modern  practice  he  frequently  performs  the  further  function  of  passing  a 
delivery-order  to  the  seller  for  his  signature,  and  passing  it  when  signed 
to  the  purchaser ;  Ijut  in  all  this  he  is  merely  an  intermediary  or  negotiator, 
and  so  long  as  he  acts  in  this  way  only,  not  assuming  to  have  any  use, 
property,  or  possession  of  the  goods  either  for  himself  or  another,  he  incurs 
no  personal  liabiHty  (Bell,  Prin.  219 ;  Bell,  Com.  i.  459,  507).  See  Bought 
AND  Sold  Note.  The  term  broker  in  its  largest  sense  may  be  applied  to 
anyone  who  acts  as  a  medium  of  negotiation  and  contracts  any  kind 
of  bargain ; — "  all  persons  are  brokers  who  contrive,  make,  and  conclude 
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bargains  between  merchants  and  tradesmen  for  wliich  tlioy  have  a  fee  or 
reward"  {Milfurd,  IG  M.  &  W.  117);— but  hi-re  the  word  is  used  in  its 
emphatic  meaning  of  a  broker  for  the  sale  or  i)urchase  of  goods,  the  other 
classes  of  brokers  being  dealt  with  under  the  appropriate  titles  of 
Insuranck  BuoKKU ;  Smi'iiUDKKu;  and  Stockiuiokri;. 

"A  broker  for  sale  is  a  ])erson  making  it  a  trade  Lo  liud  purchasers  for 
those  wlio  wish  to  sell,  and  vend(jrs  for  those  who  wish  to  buy,  and  to 
negotiate  and  superintend  the  making  of  the  Ijargain  between  them" 
(Blackburn  (.n  Sale,  78).  He  is  often  conf(nnided  with  a  factor ;  Init  there  is 
this  essential  dillerence  h^tween  the  two  agencies,  that  the  factor  is,  whereas 
the  broker  is  not,  intrusted  with  the  custody  of  the  goods.  It  follows 
that  a  factor,  having  a  si)ecial  property  in  the  goods  and  a  lien  upon  them, 
is  authorised  to  sell  in  his  own  name,  and  his  ])rincipal  is  bound  by  the 
consequences  :  there  is  a  right  of  setting  oil'  a  debt  due  by  the  factor ;  and 
he  may  receive  payment,  and,  further,  receive  it,  so  far  as  his  lien  extends, 
otherwise  than  in  money.  A  broker,  on  the  other  hand,  being  a  mere 
middleman  making  contracts  for  his  principal,  or  simply  introducing  seller 
and  buyer,  has,  apart  from  usage,  none  of  these  powers,  the  scope  of  his 
implied  authority  being,  as  will  appear,  much  nujre  limited. 

Appointment  and  Termination. 
The  appointment  of  a  broker,  as  of  other  agents,  may  be  by  writing,  or 
by  parole,  or  may  be  assumed  from  the  conduct  of  yjarties  (see  Agency). 
Whether  conferred  by  deed  or  not,  his  authority  may  be  revoked,  at  any 
time  before  it  is  completely  exercised,  by  the  principal  giving  notice 
to  the  agent,  or  it  may  be  determined  by  the  agent  giving  notice  of  re- 
nunciation {Freeman,  8  L.  J.  (N.  S.)  ch.  44),  reserving  to  each  any  claim  of 
damages  for  breach  of  contract.  Frimd  facie  a  broker  is  the  agent  only  of 
the  principal  who  employs  him  {Darrell,  6  H.  &  N.  6G0) ;  but  when  he  is 
employed  to  buy  or  sell  goods  for  one  person,  and  he  agrees  with  another 
for  their  sale  or  purchase,  he  is  considered  to  be  the  agent  of  both  (Chitty 
on  Contracts,  455).  But  if  a  broker  is  given  a  discretion  as  to  the  terms  of 
purchase  or  sale,  it  is  evident  that  he  cannot  properly  act  for  both  parties, 
for  it  is  impossible  to  reconcile  the  duties  of  buying  cheap  and  selling  dear. 
"  But  there  is  nothing  to  prevent  a  broker  being  an  agent  for  both  parties 
on  those  points  where  their  interests  are  the  same.  The  broker  who  is 
trusted  to  sell  at  the  best  price  he  can  get,  must  be  the  vendor's  agent,  and 
his  only,  in  settling  what  the  price  is  to  be  ;  but  when  that  is  agreed  upon, 
he  may  well  be  agent  for  both  buyer  and  seller  in  seeing  that  the  terms  of 
the  contract  are  clearly  understood  and  made  binding  in  law  "  (Blackburn 
p.  78 ;  Thomson,  1  C.  P.  D.  777). 

Authority  and  Powers. 
The  implied  authority  and  powers  of  a  broker  for  sale  are,  generally  speak- 
ing, those  of  other  agents,  with  the  modifications  necessitated  by  the  special 
nature  of  his  employment,  or  establislied  by  usage.  "  Tlie  authority  of  a  broker 
to  bind  his  principal  may,  by  special  agreement,  be  carried  to  any  extent  that 
the  principal  may  choose  ;  but  the  customary  authority  of  brokers  is  for  the 
most  part  so  well  settled  as  to  be  no  longer  a  question  of  fact  dependent  upon 
evidence  of  usage,  but  a  constitutent  part  of  that  part  of  the  common  law 
known  as  the  iaw-merchant,  or  the  custom  of  merchants"  (Benjamin  on 
Sale,  249).  And  if  the  broker's  authority  be  specially  limited,  the  party  dealmg 
with  him  has  still  a  right  to  consider  all  that  is  done  by  the  broker,  within 
the  scope  of  his  general  authority,  as  binding  on  the  principal,  unless  he 
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has  notice  of  the  special  limitations  (Byles,  J.,  in  Heprorth,  17  C.  B.  (K  S.) 
298).  So  a  broker  has  implied  authority  to  transact  in  accordance  with  the 
usages  of  the  particular  market  or  trade  in  which  he  may  be  employed,  so 
long  as  these  usages  are  not  inconsistent  with  his  employment  as  broker 
{Harker,  57  L.  J.  Q.  B.  147  C.  A.).  Pnit  the  custom  of  trade  nnist  be  such 
as  merely  controls  the  mode  of  performing  the  contract,  and  not  such  as  in 
any  way  alters  its  intrinsic  character.  And  therefore  proof  of  usage  could 
never  warrant  the  conversion  of  a  broker  from  an  agent  to  buy  for  his 
employer,  into  a  principal  to  sell  to  him  {Mollett  L.  R  7  H.  L.  802 ; 
Waddell,  4  Q.  B.  D.  678) ;  nor  in  such  a  case  is  it  material  to  show  that 
the  broker  has  charged  or  paid  a  fair  price  {Rothschild,  5  Bli.  (N.  S.)  165). 
He  will  not  be  permitted,  directly  or  indirectly,  to  buy  of  or  sell  to  himself, 
even  if  his  motive  be  honest  and  he  does  better  for  his  principal  than  if 
he  had  bought  or  sold  in  the  open  market.  But  if  the  custom  is  of  general 
observance  and  not  unreasonable,  the  principal's  ignorance  of  it  does  not 
prevent  his  being  bound,  for  his  liability  does  not  depend  on  his  knowledge 
of  the  customs  of  the  market  in  which  he  is  dealing,  but  on  the  implied  autho- 
rity of  his  broker  to  act  according  to  these  customs,  whatever  they  may  be, 
within  the  limits  of  reason  (Grissel,  L.  R  3  C.  R  112;  Maxted,  L.  E.  6  Exch.  132 ; 
Nickalls,  L.  R  7  H.  L.  530).  See  Stockbkoker.  As  instances  of  the  effect 
of  usage  may  be  mentioned  the  limitation  of  the  broker's  authority  to  the 
day  on  which  it  is  given  {Diclcinson,  4  Camp.  279) ;  authority  to  sell  in  his 
own  name  with  an  indemnity  from  liability  and  a  lien  on  the  price,  and  a 
right  of  set-off  against  the  buyer  {Cropper,  L.  E.  3  C.  P.  199)  ;  and  to  sell  with  a 
warranty  (Leake  on  Contracts,  437).  But  generally,  and  unless  the  rule  is 
displaced  by  proof  of  custom  {Mackenzie,  1886,  13  E.  494),  a  broker  has  no 
authority  to  sell  in  his  own  name,  and  if  he  does  so  his  principal  is  not 
bound  {Baring,  2  Barn.  &  Aid.  137).  He  may  fix  the  price  and  the  time  and 
mode  of  payment,  and  may  sell  on  reasonable  credit,  if  no  usage  is 
proved  to  the  contrary  {Boorman,  3  Q.  B.  511;  Wiltshire,  1  Camp.  258); 
but  in  the  latter  case  power  is  reserved  to  the  principal  t.o  object 
within  reasonable  time  to  the  credit  of  the  buyer  {Hodgson,  2  Camp.  530). 
A  broker  has  no  implied  authority  to  receive  the  price  {Baring,  supra) ;  and 
a  purchaser  who  pays  a  broker,  knowing  him  to  be  such,  may  still  be  sued 
for  the  price,  unless  he  has  been  induced  to  pay  the  broker  by  the  seller's 
own  conduct  {Irvine,  5  Q.  B.  D.  414).  But  if  the  principal  remains  un- 
disclosed when  the  time  of  payment  arrives,  the  purchaser  may  pay  the 
broker  {Campbell,  1  Stark,  233,  and  Morris,  there  cited ;  Campbell  on  Com- 
mercial Agency,  341),  and  generally  in  this  connection  the  principal  may  be 
bound  by  custom  of  trade,  or  if  the  course  of  dealing  between  the  parties 
warrants  it  {Baring,  supra).  A  broker  has  no  implied  power  of  delegation. 
He  is  presumably  employed  from  belief  in  his  personal  skill,  and  he  has  no 
right,  without  notice,  to  turn  his  principal  over  to  another  of  whom  he 
knows  nothing  {Cochran,  2  M.  &  S.  301).  And  if  the  sale  is  carried  through 
by  a  sub-agent,  the  principal  may  recover  the  goods  or  their  value 
{Henderson,  1  Y.  &  J.  387 ;  Cochran,  supra) ;  or  he  may  affirm  the  trans- 
action, and  claim  all  profit  beyond  remuneration  and  charges  {De  Bussche, 
8  Ch.  Div.  286).  But  here,  as  in  other  cases  of  agency,  the  rule  is  subject 
to  exceptions.  The  exigencies  of  Ijusiness  from  time  to  time  render 
necessary  the  carrying  out  of  the  instructions  by  a  person  other  than  the 
original  agent ;  and  when  that  is  the  case,  the  reason  of  the  thing  requires 
that  the  rule  should  he  relaxed,  so  as  to  constitute  direct  privity  of  con- 
tract between  the  principal  and  sub-agent  {Be  Bussche,  supra).  But  it 
must  be  observed  that  a  broker  may  have  power  to  appoint  a  sub-agent 
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and  yet  have  no  power  to  e8tal)lish  i)iivity  of  contract  between  him  and 
his  ])rinfi})al.  Sc^e  AdKNCY.  A  hruker  has  no  power  to  cancel  a  contract 
c(jnchi(led  l»y  him  {A'mos,  L.  li.  2  H.  L.  29G),  or  to  vary  its  terms  without 
fresh  autiiority  form  his  principal  {Blackburn,  2  Camp.  343). 

Rights  against  Tiiiud  Pkksons. 

It  follows  from  the  nature  of  his  employment,  that  so  long  as  a  broker 
acts  within  tlie  S('(i])e  of  his  authority  he  can  have  no  riglit  to  sue  on  the 
contract.  Tiie  UKJUient  tlie  sale  is  completed,  the  broker  is  as  a  v win  functus 
officio,  and  can  neither  sue  nor  be  sued  {Blackburn,  2  Camp,  341) ;  but  he  may 
have  sucli  an  interest  in  the  subject-matter  of  the  contract  as  to  warrant 
his  suing  in  his  own  luimc.  So  wliere  a  broker  had  advanced  money  on 
the  credit  of  a  cargo  consigned  for  sale,  he  was  entitled  to  an  action, 
although  the  sale  note  gave  the  principal's  name ;  and  the  buyer  could  not 
set-olf  a  debt  due  to  him  Ijy  the  principal  {Atkyns,  2  Esp.  493).  If,  how- 
ever, by  the  introduction  of  the  name  of  the  princi})al  into  the  contract, 
the  defender  lias  been  prejudiced,  he  will  be  entitled  to  use  that  as  a 
defence  (Addison  on  Contracts,  323).  Ihxt  in  Smith,  2  B.  &  C.  401,  it  was 
held  that  a  broker  who  had  stipulated  for  a  share  of  the  profit,  and  was 
liable  for  a  share  of  any  loss  incurred,  had  no  such  interest  as  entitled  liini 
to  an  action. 

Duties  and  Liabilities  to  Pkincipal. 

The  duties  and  liabilities  of  a  broker  to  his  principal  are  generally  those 
of  other  agents.  He  must  exercise  his  best  discretion,  skill,  and  diligence, 
and  carefully  obey  any  instructions  as  to  amount,  time,  place,  and  price. 
So  where  A.  employed  B.  to  buy  goods  of  the  best  quality,  and  B.  delegated 
his  employment  to  C.,who  bought  an  inferior  quality,  A.  recovered  damages 
from  B.  for  breach  of  duty,  and  B.  was  entitled  to  recover  from  C.  the  full 
amount  of  the  damages  and  costs  incurred  by  him  in  the  action  by  A. 
{Mainwarinrj,  2  Moore,  125).  All  profits  and  advantages  made  by  the 
broker  in  performance  of  the  undertaking  belong  to  his  principal,  and  it  is 
the  broker's  duty  to  keep  true  and  accurate  accounts,  and  to  render  them 
within  reasonable  time.  He  is  bound  to  account  to  his  principal  for  all 
secret  ^vofii^{Turnhvll,  20  L.  T.  218).  So  in  Morison,  L.  E.  9  Q.  B.  480, 
where  the  matter  is  fully  discussed  and  the  authorities  reviewed,  the  pur- 
chaser of  a  ship  recovered  from  a  broker,  employed  by  him  to  purchase  as 
cheaply  as  possible,  a  sum  received  from  the  vendor's  broker  by  way  of 
commission.  But  to  enable  the  principal  to  recover,  the  profits  must  be 
clearly  the  outcome  of  the  special  transaction.  So  if  a  broker  is  employed 
to  buy  one  species  of  goods,  and  is  promised  by  third  parties  a  bonus  if  he 
succeeds  in  inducing  his  employer  to  buy  another  species  of  goods,  the  latter 
probably  could  not  claim  the  bonus  as  profits  made  in  the  course  of  the 
agency,  unless  the  broker  had  undertaken  to  give  all  his  time  to  his 
employer  (Evans  on  Ar/ency,  292).  A  broker  who  takes  an  interest  for 
himself  or  for  another  client  in  a  purchase  or  sale  negotiated  by  himself,  is 
bound  to  fully  disclose  to  his  principal  the  exact  nature  of  that  interest ; 
and  it  is  not  sutlicicnt  merely  to  disclose  that  he  has  an  interest,  or  to  make 
such  statements  as  might  put  the  principal  on  his  inquiry  {Dunne,  L.  I\.  18 
Eq.  524). 

Liabilities  to  Third  Persons. 

If  a  broker  acts  within  the  scope  of  his  authority,  and  contracts  in  the 
ordinary  form,  describing  himself  and  signing  as  broker,  and  naming  his 
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principal,  he  incurs  no  personal  liability,  no  action  is  maintainable  by  him, 
and  he  cannot  be  sued  on  the  contract  {Fairlic,  L.  R.  5  Exch.  169).    Nor,  as 
a  general  rule,  is  it  necessary  to  name  the  principal,  so  long  as  it  is  clear  on 
the  face  of  the  contract  that  the  broker  is  a  mere  agent  {Southivcll,  1 
C.  P.  D.  374).     But  in  this  case,  if  the  buyer's  name  is  not  previously 
communicated  by  the  broker,  the  seller  has  a  power  of  rejection  within 
a  reasonable  time  after  disclosure.     The  broker,  however,  may  incur  liability 
by  intention  on  the  face  of  the  contract  making  him  liable  as  well  as  the 
principal,  or  by  usage  of  trade  ;  as  in  the  case  of  stockbrokers  who  are  liable 
to  each  other  as  principals.    See  Stockp.rokek.    {Fleet,  L.  E.  7  Q.  B.  12G ;  Hom- 
frcy,  7  El.  &  Bl.  2GG ;  Pike,  18  Q.  B.  D.  708,  custom  of  hop  trade.)    And  even  if 
known  to  be,  and  described  in  the  contract  as,  a  broker,  he  may  be  liable,  as 
in  Hutchcson,  13  Q.  B.  D.  861,  where  the  contract  was  in  this  form:  "We  have 
this  day  sold  to  you  the  following  goods  .  .  .  A.  &  B.,  brokers,"  the  word 
"  brokers  "  being  held  to  be  merely  descriptive.    The  Court  went  even  further 
in  Paicc  v.  WMer,  L.  R.  5  Exch.  173.     There  the  contract  was  as  follows : 
"  Sold  A.  J.  Baice  about  200  quarters  wheat  (as  agents  for  John  Schmidt  & 
Co.),  etc.     (Signed)  Walker  &  Strange  "  ;  and  it  was  held  that  the  brokers,  by 
merely  describing  themselves  as  agents  for  a  named  principal  in  the  body  of 
the  contract,  had  not  relieved  themselves  of  the  liability  implied  in  their 
unqualified  signature.     Considerable  doubt,  however,  was  thrown  on  this 
decision  in  the  later  case  of  Gadd  v.  Houghton,  1  Exch.  Div.  357,  and  it  can 
hardly  be  looked  on  as  an  authority.    "According  to  the  earlier  authorities," 
says  Mr.  Benjamin,  "it  required  very  strong  internal  evidence  to  rebut  the 
presumption  of  liability  arising  from  an  unqualified  signature  of  the  con- 
tract, while  the  later  authorities  appear  to  warrant  the  proposition,  that  in 
the  absence  of  usage  the  question  is  one  of  the  construction  of  the  contract 
as  a  whole,  together  with  all  the  surrounding  circumstances,  and  that  the 
signature  being  made  without  qualification  is  only  one  fact  to  be  considered 
in  considering  the  contract  .  .  .  Where  the  signature  of  the  agent  is  followed 
by  quahfying  language,  his  freedom  from  liability  is  undoubted ;  and  where 
the  agent  is  a  broker  or  middleman,  the  presumption  is  that  though  he  has 
signed  without  (qualification,  he  intended  only  to  make  a  contract  between 
parties,  and  in  absence  of  proof  of  usage  he  will  not  be  held  personally 
liable"  (Benjamin  on  Sale,  212  ;  and  see  Homfrey,  ut  supra  ;  Fleet, nt  su2^ra). 
The  rule  is  thus  stated  in  Evans  on  Agency,  p.  231 : — "  If  the  contract  is 
signed  without  the  use  of  any  words  importing  agency,  the  person  so  signing 
is,  by  virtue  of  the  contract,  both  entitled  and  liable,  unless  in  the  body  of  the 
contract  a  contrary  intention  is  clearly  shown.    The  accuracy  of  this  principle 
is  not  affected  by  the  doubt  thrown  on  the  decision  in  Paice  v.  Walker  by  the 
dccisionin G ad dv. Houghton."  But abrokerwhoisliablefromhavingcontracted 
in  his  own  name  may  be  relieved  of  liability  by  the  other  party's  election  of 
the  principal  as  the  responsible  person.     The  question  of  whether  election 
has  or  has  not  been  finally  made  is  one  of  fact ;  but  apart  from  this,  the  effect 
of  the  cases  is,  that  a  seller  may  make  his  election  whenever  the  principal 
is  discovered,  and  the  only  difference  in  principle  between  the  case  where 
the  principal  is  disclosed  and  where  he  is  not  disclosed,  is  that  in  the  former 
case  the  election  may  be  made  at  the  very  time  the  contract  is  made  (per 
Smith,  J.,  in  Galdcr,  L.  E.  6  C.  P.  486).    The  principal's  liability  is  not  affected 
by  the  fact  that  credit  was  given  to  the  broker  ( Waring,  1  Camp.  85) ;  but 
the  fact  of  election  once  established,  the  other  party  is  finally  reHeved. 
A  broker,  like  any  other  agent,  may  also  render  himself  liable  to  third 
parties  by  assuming  authority  which  he  does  not  in  fact  possess,  whether 
it  be  that  he  has  no  authority  at  all,  or  merely  that  it  is  insufficient  for  the 
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purpose.  In  such  a  case  the  party  contracting  with  him  is  entitled  to  l)e 
put  in  the  same  position  as  he  W(juld  have  been  in  liatl  the  broker's  repre- 
sentation been  true,  and  he  may  recover  what  lie  actually  loses  by  non- 
performance of  the  contract  (Evans  on  Ayencij,  357 ;  Panmurc,  24  Ch.  D. 
:>G7).  liut  if  a  broker  contracts  for  an  allej^'cd  ]»rincipal,  he  cannot  be  made 
liable  as  a  contractinj^'  l«irty  simply  because  a  principal  d(jes  n(jt  exist.  Tiie 
remedy  of  the  other  party  is  an  action  of  damages  for  breach  of  the 
implied  contract  that  the  broker  had  the  authority  he  professed  to  have,  or 
for  misrepresentation  {Hullman,  1  Cab.  &  El.  254),  the  measure  of  damages 
being  the  amount  that  would  have  been  recoveraljle  from  the  alleged 
principal  if  he  had  duly  autlujrised,  and  refused  to  perform,  the  contract 
{Simons,  7  El.  &  JU.  5G8  ;  Randcll,  18  C.  B.  786;  Addison,  p.  88G ;  Chitty, 
p.  318).  If  a  person  professes  to  act  as  broker,  but  it  is  proved  that  he  is  in 
fact  the  principal,  acting  on  his  own  l)ehalf,  he  is  lialtle  on  the  contract.  A 
broker  who  contracts  for  a  princii)al,  and  in  regular  course  of  trade  sells 
goods  for  him  whom,  in  good  faith,  he  believes  to  be  the  owner,  is  not  liable 
to  the  true  owner  of  the  goods.  But  a  liroker  who,  however  innocently, 
ol)tains  possession  of  goods  of  which  a  ])er.son  has  been  fraudulently  deprived, 
and  disposes  of  them  as  being  himself  the  prhicipal,  is  liable  to  the  true 
owner  (llollins,  L.  R.  7  H.  L.  757). 

Rights  against  Pklxcipal. 

As  regards  the  rights  of  the  broker  against  his  principal,  he  is  entitled,  on 
fulfdling  his  undertaking,  to  commission,  reimbursement,  and   indemnity. 
The  amount  of  the  commission  may  have  been  previously  agreed  upon,  or 
it  may  be  determined  by  reference  to  the  custom  of  the  particular  market  or 
trade.     Many  diflicult  questions  have  arisen  as  to  a  broker's  right  to  com- 
mission ;  but  generally  it  may  be  said  that,  in  order  to  recover,  he  must  show 
his  employment  and  prove  that  he  has  done  all  that  he  bargained  to  do 
(Fisher,  4  App.  Ca.  1).     The  transaction  must  be  the  direct,  though  not 
necessarily  the  immediate,  result  of  his  agency,  which  must  be  the  causa 
causans,  although  not  the  causa  proxima,  of  the  Ijargain  being  concluded 
(Jifrei/,  7  T.  L.  R.  G18  C.  A. ;  Toidmin,  58  L.  T.  9G  II.  L.).     But  if  the  broker 
has  brought  the  parties  together  in  a  matter  which  results  in  a  contract,  it 
is  not  necessary  that  he  should  be  present  at  its   completion,  or  even 
be  then  acting  for  one  of  the  principals,  provided  that  he  was  the  direct 
cause   of    the   bargain   being   struck :    and    he    may    be    entitled    to   his 
commission    even  although  his  principal  is  not  aware  that   the  contract 
resulted    from   his   agency  (Campbell  on  Aqcncy,  572 ;    Moss,  1875,  2  R. 
657;     White,  1876,  3  R.  1011;    Wallccr,  1883,  11  R.  369;   Jncohs,  1894, 
21  R.  G23;    Menzics,  Bruce-Low,  &  Thomson,  1895,  22  R.  299,  where  the 
purchaser  failed  to   pay    the   price).     If  it  appears  that  the  broker  has 
l3een  prevented  by  any  wrongful   act  of  his  principal  from  fultilling  his 
undertaking,  he  is  entitled  to  commission  {Simpson  17,  C.  B.  60.3) ;  so  the 
broker's  right  to  commission  cannot  be  defeated  by  the  seller  stepping  in 
and   himself  completing  a   sale    negotiated    by   the    broker :    nor    by    the 
principal  refusing  to  sell,  or  changing  his  terms,  or  selling  the  property  to 
another,  or   by  so   negligently  dealing   witli    the    i)roposed   purchaser   as 
to  lose  the  benetit  of  the  sale  (Mechem  on  Aijeney,  s.  967).     See  Agency. 
A  broker  is  entitled  to  reimbursement  of   all  expenses,  and  to  indemnity 
against  loss  incurred  in  transacting  his    principal's  business.     But  if  the 
expense  or  loss  has  been  unnecessarily  incurred  {Clcgg,  6  L,  T.  R.  (N.  S.)  180), 
or  is  the  result  of  the  broker's  own  misconduct  or  neglect  {Duncan,  L.  R.  8 
Exch.  242),  or  while  acting  in  excess  of  his  express  or  implied  authority 
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{Fletcher,  15  M.  &  W.  755),  he  cannot  recover.  Nor  is  he  entitled  to 
indemnity  or  reimbursement  in  respect  of  any  transaction  obviously  or  to 
his  knowledge  illetral.  So  when  A.  employed  B.  to  purchase  smuggled  goods, 
and  B.  did  so  anil  paid  for  them,  B.  could  not  recover  the  price  from  A.,  even 
if  A.  had  obtained  possession  of  the  goods  {Mather,  3  Ves.  373).  But 
if  the  broker  is  not  aware  of  the  illegal  intention  of  the  parties,  but 
negotiates  the  contract  in  ignorance  of  its  unlawful  nature,  he  may  recover 
compensation  and  outlays :  and  the  same  is  the  case  where  the  contract 
procured  by  tlie  agent  is  not  itself  illegal,  although  it  becomes  so  by  the 
conduct  of  one  of  the  parties  (Evans,  p.  407).  As  to  gambling  transactions, 
see  Stockbroker;  and  it  may  be  remarked  in  this  connection  that  the 
Gaming  Act,  1892  (55  Vict.  c.  9),  has  been  held  not  to  apply  to  Scotland 
{Russell,  1  S.  L.  T.  533).  As  a  broker,  in  the  sense  of  the  term  here 
employed,  has  generally  no  possession  of  the  property,  he  has  no  general 
lieu  such  as  is  given  to  a  factor.  And  even  a  factor,  who  also  acts  as  a 
broker,  has  no  lien  for  his  general  balance  on  the  subjects  of  the  brokerage 
transactions  {MCall  &  Co.,  1824,  2  S.  App.  188 ;  Dixon,  10  C.  B.  398 ; 
Mildred,  8  App.  Ca.  474).  But  an  insurance  broker  is  by  general  usage 
intrusted  with  possession  of  the  policies  he  effects,  and  has  a  lien  upon 
them  and  sums  recovered  under  them.     See  Insurance  Broker  ;  Lien. 

Eights  of  Pkincipal  against  Third  Persons. 

The  rights  of  the  principal  against  third  persons  on  contracts  made  by 
a  broker  are,  in  general  terms,  those  which  control  in  the  case  of  similar 
contracts  made  by  other  agents.  He  can  enforce  all  contracts  made  in  his 
name  or  on  his  behalf,  and  is  entitled  to  the  same  remedies  as  he  would 
have  had  if  he  had  contracted  in  person.  But  the  principal's  right  to 
enforce  contracts  made  by  his  agent  is  subject  to  this  qualification :  that 
if  the  broker  is  allowed  to  deal  in  his  own  name,  the  party  dealing  with 
him  will  enjoy  the  same  rights  and  equities  against  the  employer  as  he 
would  have  had  against  the  broker  had  he  really  been  a  principal  {Sims,  5 
B.  &  A.  389;  Blackhimi,  2  Camp.  341 ;  War7icr,  1  M.  &  W._591).  When 
the  broker  has  not  contracted  in  his  own  name,  nor  been  intrusted  with 
possession  of  the  property,  third  persons  cannot  set-oft'  against  the  principal 
debts  due  by  the  l)roker  {Young  &  Son,  1852,  14  D.  G47 ;  Baring,  supra  \ 
Cooke,  12  App.  Ca.  271). 

As  many  of  the  English  decisions  turn  on  the  customs  of  London 
brokers,  it  should  be  noticed  that,  although  elsewhere  absolutely  free,  the 
brokers  of  London  were  from  very  early  times  subject  to  the  control  of  the 
corporation  of  the  city.  They  were  bound  by  the  regulations  of  the 
corporation  under  the  Statutes  of  6  Anne,  c.  16;  10  Anne,  c.  19,  s.  121; 
and  57  Geo.  iii.  c.  60,  which  required  inter  cdia  a  bond  and  an  oath  and  the 
keeping  of  certain  books.  The  Brokers  Ptelief  Acts,  however,  of  1870  and 
1884,  removed  practically  all  restrictions,  and  put  an  end  to  the  jurisdiction 
of  the  Court  of  Aldermen  (Benjamin,  p.  249  ;  Russell,  Factors  and  Brokers, 
Appendix). 

[See  Addison  on  Contracts;  Chitty  on  Contracts',  Campbell  on  Com- 
mercial AgencTj ;  Evans  on  Agency,  235,  257,  etc. ;  Benjamin  on  Sale ; 
Blackburn  on  Sede,  78;  Smith,  Mercantile  Law,  630;  Bell,  Com.  i.  459, 
507 ;  Bell,  Frill.  219.]    See  also  Agency  ;  Bought  and  Sold  Note  ;  Factor. 


Brothel. — See    Criminal    Law    Amendment    Act;    Disorderly 
House. 
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Bubble  Act,  1719  (G  Geo.  I.  c.  18).— This  Act  was  passed  the 
year  hclun;  Uic  crisis  of  the  .S(juth  Sea  Scheme,  in  order  to  restrain  the 
iorniation  of  joint-stock  companies.  It  autliorised  the  kinj,'  (s.  1  ct  seq.) 
to  grant  charters  f(jr  the  uicorporation  oi  two  companies,  one  for  the 
assurance  of  ships,  goods,  and  inerchan(hs(!  at  sea  or  going  to  sea,  and 
an(jther  for  lending  nioiury  on  bottonny.  The  capital  of  each  conijiany  was 
not  to  exceed  £1,500,000,  ami  eacli  company  was  to  pay  £;;00,000  to 
Exchequer.  Other  corporations  or  societies,  but  not  private  persons,  were 
])roliibite(l  from  carrying  on  marine  insurance  or  bottomry  liusiness.  In 
ad(htion  (s.  18  et  scrj.),  all  undertakings  or  ].rojccts  tending  to  the  common 
grievance,  prejudice,  and  inconvenience  of  tlie  lieges  in  their  trade,  connaerce, 
or  other  lawful  aflairs,  and  all  public  subscriptions,  assignments,  transfers, 
and  all  otlier  matters  for  furthering  such  undertakings,  and  more  particularly 
acting  as  a  corjjorate  body,  and  raising  a  transferable  stock  without  legal 
authority,  were  declared,  after  24th  June  1720,  to  be  illegal  ami  void,  and 
a  public  nuisance,  and  all  olienders  convicted  on  information  or  indictment 
in  any  of  His  Majesty's  Courts  of  Kecord  at  AVcstminster,  or  in  Edinburgh, 
or  Dublin,  were  subjected  to  the  fines,  i)Onaltics,  and  punishments  to 
which  ])ersons  convicted  of  common  and  public  nuisances  were  liable;  and, 
moreover,  were  declared  to  incur  a  2>rccmunirc.  Tenalties  were  also  im- 
posed on  brokers  buying  or  selling  shares  in  such  undertakings.  The  latter 
provisions  of  the  Act  (ss.  18-21)  remained  on  the  Statute  book  till 
repealed  by  G  Geo.  iv.  c.  91.  They  were  never  onforrod  in  Scotland,  though 
they  were  pleatled  in  1730  in  the  case  of  the  Ma><o,t  Luilijc  of  LanarJc,  Mor. 
14554 ;  and  in  England  they  were  to  a  large  extent  ignored.  Notwith- 
standing the  prohibitions,  companies  were  formed  and  their  stocks  sub- 
scribed and  transferred. 

This  is  borne  out  by  the  preamble  of  another  Act  passed  in  the  same  year 
(6  Geo.  IV.  c.  l;U),  which  declares  that  the  practice  has  prevailed  in  Scotland 
of  instituting  societies  possessing  joint  stocks,  the  shares  of  which  are  either 
conditionally  or  unconditionally  transferable,  for  the  puri)ose  of  carrying  on 
baidcing  and  other  commercial  concerns,  many  of  which  have  transacted 
busines^  for  a  number  of  years  to  the  great  advantage  of  that  country; 
and  that  it  would  be  attended  with  groat  detriment  to  the  country  if  the 
proceedings  of  such  societies  that  have  taken  place  were  not  sanctioned  by 
the  Legislature.  The  Act  accordingly  legalised  from  its  date  all  such 
societies,  and  authorised  them  to  sue  and  to  be  sued  either  in  tlieir  own 
name  or  hi  that  of  their  principal  officer.  This  Act  was  limited  in  its 
duration  to  one  year,  l)ut  was  by  an  Act  of  the  next  year  (7  Geo.  iv.  c.  67) 
made  perpetual  as  regards  banking  comjianies.  See  Lord  President  Inglis 
in  Muir  v.  Citij  of  Glasgow  Bank,  1878,  G  If.  392  (399-400). 

Building'  Restrictions. — Pvcstraints  imposed  upon  a  pro- 
prietor of  ground  as  to  the  character  of  the  buildings  he  may  erect  thereon, 
or  the  use  to  which  he  may  put  them,  are  called  budding  restrictions. 
Such  lindtations  on  the  use  of  property  are  usually  inserted  in  feu-charters 
or  feu-contracts  with  a  view  to  secure  uniformity  in  the  style  of  buddings 
in  streets  or  squares,  or  to  preserve  the  amenity  of  a  residential  district. 
They  may  be  of  infinite  variety,  and  are  not  confined  to  such  conditions 
as  are  recognised  servitudes  existing  for  the  benefit  of  some  dominant 
tenement.  As  noticed  below,  it  will  be  seen  that,  unlike  servitudes,  they 
have  no  validity  unless  they  appear  on  the  face  of  the  recorded  title. 

Constitution  o/.— Like  other  real  conditions,  building  restrictions  are 
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only  effectual  if  they  comply  with  certain  requirements.  The  law  upon 
this  matter  is  thus  stated  in  the  leading  case  of  Coutts  (1834,  13  S.  226, 
1  Kob.  Ap.  296,  at  p.  306).  "  To  constitute  a  real  burden  or  condition,  either 
in  feudal  or  burgage  rights,  which  is  effectual  against  singular  successors, 
words  must  be  used  in  the  conveyance  which  clearly  express  or  plainly 
imply  that  the  subject  itself  is  to  be  affected,  and  not  the  grantee  and  his 
heirs  alone ;  and  those  words  must  be  inserted  in  the  sasine  which  follows 
on  the  conveyance,  and  of  consequence  appear  on  the  record.  In  the  next 
place,  the  burden  or  condition  must  not  be  contrary  to  law,  nor  inconsistent 
with  the  nature  of  this  species  of  property ;  it  must  not  be  useless  or 
vexatious  ;  it  must  not  be  contrary  to  public  policy — for  example,  by  tending 
to  impede  the  commerce  of  land  or  create  a  monopoly.  The  superior  or 
party  in  whose  favour  it  is  conceived  must  have  an  interest  to  enforce  it " 
(see  Moricr,  1895,  23  li.  67  ;  and  for  instances  of  stipulations,  bad  because 
contrary  to  public  policy,  see  Teaman,  1770,  Mor.  14537 ;  Orrock,  1762, 
Mor.  15009  ;  Browns,  1823,  2  S.  298  (want  of  interest)).  If  the  requisites 
mentioned  above  occur,  it  is  not  necessary  that  the  burdens  be  declared 
real,  tliat  any  particular  form  of  words  be  used,  or  that  the  conditions  be 
fenced  witli  irritant  and  resolutive  clauses.  The  words  used  to  create 
such  burdens  do  not  require  to  be  so  clear  and  precise  as  are  necessary  to 
protect  a  burden  of  a  personal  nature,  e.g.  the  payment  (usually  reserved) 
of  money,  to  which,  in  the  stricter  sense,  the  term  real  burden  is  applied. 
By  31  &  32  Vict.  c.  101,  s.  10,  and  37  &  38  Vict.  c.  94,  s.  32,  a  real 
condition  in  a  conveyance  may  validly  be  created  by  reference  to  another 
deed  duly  recorded  in  which  the  condition  is  inserted. 

Examples. — Building  restrictions  may  take  the  form  of  an  obligation  to 
Iniild  houses  on  the  subject  of  a  certain  description,  or  at  a  certain  distance 
from  the  road ;  of  an  obligation  to  erect  an  iron  railing,  and  to  put  down  a 
foot-pavement;  or  of  a  prohibition  against  the  use  of  the  houses  or 
buildings  as  stables;  or  for  the  purpose  of  carrying  on  therein  certain 
trades,  etc.  But  if  the  obligation  be  not  really  ad  factum  prmstandum, 
but  resolve  itself  into  the  payment  of  an  indefinite  sum  of  money,  e.g.  to 
pay  two-third  parts  of  the  expense  of  enclosing  and  forming  the  area,  in 
middle  of  the  square  in  which  the  premises  stood,  and  of  upholding  the 
same  in  complete  repair,  it  is  bad  (see  Coutts,  suj)ra ;  Coekhurn,  1825,  4  S. 
128 ;  Middleton,  1894,  21  E.  781 ;  E.  of  Zetland,  1882,  9  K.  (H.  L.)  40 ; 
Tennant,  Marshall's  Tr.,  1888,  15  K.  671,  762 ;  Eankine,  Landowner shi^i, 
3rd  ed.,  406-424). 

Reference  to  a  Plan. — A  common  method  of  imposing  these  restrictions 
is  by  reference  to  a  feuing  plan.  The  mere  exhilntion  of  a  plan  at  the  date 
of  a  sale  of  the  property  does  not  constitute  a  binding  engagement  that  all 
shall  be  done  that  appears  on  the  face  of  said  plan  {Her.  Hos.,  1814,  2 
Dow,  301).  Nor  is  a  mere  reference  to  a  plan  in  the  charter  sufficient. 
To  be  effectual,  such  reference  must  not  be  made  merely  for  the  purpose  of 
identifying  the  subject ;  and  it  must  be  clear  that  the  parties  intended  the 
plan  to  be  part  and  parcel  of  the  contract  between  them  {Dirom,  1812,  note 
to  18  F.C.  26, 6  Pat.  at  p.  368;  Walker,  1825,  3  S.  650;  Barr,  1854, 16  D.  1049; 
Free  St.  Mark's,  1869, 7  M.  415  ;  Assets  Co.,  1896, 33  8.  L.  E.  407).  A  plan  may, 
however,  be  written  into  a  contract  though  not  mentioned  therein,  e.g.  where 
it  is  specially  prepared  with  a  view  to  delineating  the  subjects,  and  is  endorsed 
on  the  charter  and  signed  by  the  superior  {Crawford,  1874,  2  E.  20).  Where 
feuars,  with  a  title  to  object,  objected  to  alterations  on  a  building  on  the 
ground  that  they  were  disconform  to  a  plan,  l)ut  tlie  plan  had  been  lost,  it 
was  held  that,  as  it  was  to  be  presumed  that  the  Iniildings  had  been  erected 
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in  conformity  witli  Uio  plan,  it  lay  on  the  proprietor  proposin*,'  alterations 
to  show  that  said  alterations  were  not  disconiorni  to  the  plan  (>Sufhcrland, 
1887,  15  R  G2). 

Title  to  Object  to  Infringement  of  Building  Restrictions. — In  the  ordinary 
case,  only  the  superior  can  enforce  conditions  of  the  nature  of  Ijuildin;^ 
restrictions.     Sueli  stipulations  are  regarded  as  merely  conditions  of  tenure 
between  superior  and  vassal,  and  there  is  no  room  for  the  doctrine  of  jits 
quccsitum  tertio.     But,  under  certain  circumstances,  a  feuar  may  claim  the 
benefit  of  restrictions  contained  in  the  feu-contracts  of  other  feuars.     To 
give  this  right,  however,  it  is  not  sutlicient  tiuit  several  feuars  of  neighbour- 
ing  plots    of    building  ground    in   the   same   street    hold    from   the  same 
superior,  unless  some  mutuality  and  community  of  rights  and  obligations  be 
otherwise  established  between  the  feuars;  and  this  can  only  be  done  (1)  by 
express  stipulation  in  their  respective  contracts  with  the  superior,  (2)  by 
reasonable  implication  from  some  reference  in  both  contracts  to  a  common 
plan  or  scheme  of  building,  or  (3)  by  mutual  agreement  between  the  feuars 
themselves.     As  put  by  L.  Watson  :  "  In  order  to  the  acquisition  of  such  a 
jus  rpicesitum,  it  is  essential  that  the  conditions  to  be  enforced  shall  appear 
in  all  the  feu-rights,  that  they  shall  in  all  cases  be  similar,  if  not  identical, 
anil  of  such  a  character  that  each  feuar  has  an  interest  in  enforcing  them  " 
{Hislop,  1881,  8  R.  (H.  L.)  95,  at  p.  101).     The  doctrine  thus  laid  down  has 
been  follow^ed  in  several  subsequent  cases.     In  Caldcr  (1886,  13  E.  623)  it 
was  held  that,  as  the  conditions  and  restrictions  of  the  original  feu-contract 
were  not  at  the  date  of  the  action  in  the  titles  of  all  the  lands  originally 
feued  out  thereby,  but  had  been  abandoned  as  to  some,  the  co-feuars  had 
no  right  to  enforce  the  conditions.     In  that  case  the  common  feuing  plan 
or   scheme   embraced   four  acres,   the   feuars   on  which   constituted   the 
community.     The  common  plan  came  to  an  end  by  the  superiors,  who  had 
re-acquired  one  of  the  areas,  feuing  it  out  to  different  feuars  on  essentially 
different  conditions  and  restrictions.    The  result  of  this  action  did  not  give 
the  other  feuars  any  right  ory^s  qucvsituni  to  insist  that  a  common  scheme, 
which  should  embrace  three  only  of  the  areas  originally  feued  out,  should 
be  maintained.     Lord  Adam  said:  "I  think  all  the  feuars  of  the  original 
four  areas  must  be  bound,  or  none.     I  know  no  authority  for  saying  that, 
where  a  common  feuing  plan  has  been  abandoned  in  essential  respects 
quoad  certain  of  the  feuars,  it  shall  nevertheless  continue  in  force  as 
regards  the  others."     In  Walker  &  Did  (1888,  15  R  477),  A.,  the  superior, 
began  to  feu  out  his  estate.     In  his  feu-contract  with  B.,  the  vassal  was 
taken  bound  to  erect  only  cottages  and  villas  on  the  ground,  while  the 
superior,  on  his  part,  undertook  to  insert  similar  conditions  in  the  titles  of 
subse(pient  feuars.      Thereafter  A.  feued  ground  to  C.  by  a  feu-contract 
which  contained  clauses  binding  the  vassal  to  erect  villas  only,  and  obliging 
the  superior  to  insert  similar  conditions  in  the  titles  of  disponees  feuing 
ground   to   the   north   of   that   taken    by  C.      Subsequently,  A.  and   B. 
discharged  each  other  of  the  above  obligations;   and  thereafter  V>.  feued 
from  A.  a  plot  of  ground   to  the  north  of  C.'s  ground.      In  this  latter 
contract  between  A.  and  B.  there  were  no  restrictions  as  to  the  class  of 
buildings  to  be  erected  on  the  ground  by  the  vassaL    In  a  i)etition  to  the 
Dean  of  Guild  by  R,  for  warrant  to  erect  tenements  of  dwelling-houses  in 
flats  and  shops  on  the  ground  last  acquired  by  him,  it  was  held,  on  appeal, 
that  B.'s  title  was  not  subject  to  any  restriction  in  favour  of  C.,  whose 
action,  if  he  had  one,  was  for  damages  against  the  superior,  owing  to  his 
failure  to  insert  the  restriction  in   B.'s  title.      A  power  reserved  to  the 
superior  to  dispense  with  the  restriction  is  inconsistent  with  such  mutuality 
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of  rights  between  the  feuars  as  to  entitle  one  of  tlieni  to  found  on  said 
restriction  {Turner,  1890,  17  R.  494).  For  earUer  cases,  where  the 
co-feuars  have  been  held  not  to  have  a  title,  see  Blackwood  (1825,  4  S.  26)  ; 
Carson  (186".,  1  M.  604.  See  also  the  later  case  of  Johnston,  1893,  20  R 
539).  On  the  other  hand,  there  are  many  cases  in  which  a  feuar's  title  has 
been  sustained  in  an  action  by  him  against  co-feuars  to  enforce  the 
building  restrictions.  In  the  case  of  Cockburn  (1825,  4  S.  128,  2  W.  S. 
293),  action  was  allowed,  since  the  conditions  were  evidently  intended  for 
the  benefit  of  the  feuars ;  but  this  doctrine  has  been  subsequently  curtailed, 
and  such  nnituality  as  that  described  in  Hislojj's  case  insisted  on  (see 
Alexander,  1871,  9  M.  599,  605,  609;  Ewing,  1878,  5  K.  439;  Free  St 
Mark's,  1869,  7  M.  415).  If  fijus  qumsitum  arising  from  mutuality  of  rights 
and  obligations  between  feuars  is  acquired,  the  superior  cannot  validly 
discharge  any  one  feuar  from  the  conditions  and  restrictions  of  the  feu- 
contract  without  the  consent  of  the  rest  {Balrym/ple,  1878,  5  R.  847). 
Where,  however,  a  feuar  has  no  title  to  enforce  a  restriction,  the  objection 
to  his  title  is  not  obviated  by  the  consent  and  concurrence  of  the  superior 
{Hisloi),  sujyra). 

Interest  to  Maintain  Action. — The  party  enforcing  such  a  condition, 
whether  superior  or  vassal,  must  have  a  legitimate  interest  to  maintain  the 
action.  But  primd  facie,  the  vassal,  in  consenting  "  to  be  bound  by  the 
restriction,  concedes  the  interest  of  the  superior,  and  therefore  the  onus  is 
upon  the  vassal  who  is  pleading  a  release  from  his  contract  to  allege  and 
prove  that,  owing  to  some  change  of  circumstances,  any  legitimate  interest 
which  the  superior  may  originally  have  had  in  maintaining  the  restriction 
has  ceased  to  exist"  (per  L.  Watson  in  E.  of  Zetland,  1882,  9  E.  (H.  L.)  40, 
at  p.  47).  What  gives  sufficient  interest  depends  on  the  circumstances  of 
each  case.  "  The  law  sustains  it  as  a  sufficient  interest  that  a  proprietor  in 
a  row  of  houses  wishes  them  to  be  maintained  so  as  to  show  a  uniform  or 
symmetrical  front  or  elevation ;  and  if  he  has  aptly  and  sufficiently 
stipulated  for  this  in  all  the  titles,  it  will  be  given  him,  though  his  only 
interest  be  an  aesthetical  one  "  (per  L.  Gifford  in  Stewart,  1878,  5  It.  1108, 
at  p.  1115;  see  also  Beattie;  Naismith,  1876,  3  E.  634  and  863).  But 
acquiescence  in  such  circumstances  as  infer  consent  to  the  buildings 
complained  of,  or  express  or  tacit  abandonment  of  the  restrictions,  is  fatal 
to  the  maintenance  of  an  action  for  infringement  {M'Gihhon,  1871,  9  M. 
423 ;  Russell,  1882,  9  E.  660 ;  Browns,  1823,  2  S.  298  ;  Camplell,  1868,  6  M. 
943  ;  Eraser,  1877,  4  E.  942;  Ewing,  1877,  5  R.  230  ;  Calder,  supra). 

Interpretation  of. — The  language  employed  to  constitute  building 
restrictions  is  strictly  interpreted,  there  being  a  presumption  in  favour  of 
freedom  of  ownership.  Hence,  if  such  stipulations  are  expressed  in 
ambiguous  terms,  they  must  be  construed  contra  proferentem,  that  is, 
against  the  superior,  and  in  favour  of  the  vassal  who  is  to  be  limited  in  the 
use  of  his  property  (Middleton,  1894,  21  E.  781 ;  Millar,  1888,  15  E.  991  ; 
Hood,  1884,  12  E.  362 ;  iJennistoun,  1872,  11  M.  121  and  127 ;  Banks  &  Co., 
1814,  1  E.  981;  3Ioir's  Trs.,  1880,  7  E.  1141;  Assets  Co.,  1896,  33 
S.  L.  E.  407  (where  a  vassal  sought  unsuccessfully  to  enforce  conditions 
against  his  superior) ).  On  the  other  hand,  if  the  words  imposing 
restraint  are  clear  and  unambiguous,  they  must  receive  their  full  force 
and  efiect.  In  Millar  (1896,  33  S.  L.  E.  383),  a  vassal  was  bound  by 
a  restriction  in  his  feu-charter  to  erect  no  buildings  other  than  villas 
or  offices.  He  applied  to  the  Dean  of  Guild  for  warrant  to  erect  six 
contiguous  self-contained  houses  of  two  storeys,  with  separate  gardens 
before  and  behind.     The  superior  having  objected,  the  Court,  affirming  the 
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decision  of  the  Dean  of  Guild,  held  that  the  Y)roposed  buildings  were  a 
contravention  of  the  restriction  in  tiie  charter  (see  i^andcjuan's  Trs.,  1892, 
20  K.  210  ;  Greenkill,  1824,  3  S.  325  ;  1825,  4  S.  160  ;  Particle  Comrs.,  1886, 
13  R  500;  Morrison,  1874,  1  K.  1117;  Naismith,  1870,  3  E.  863). 
liestrictions  intended  for  the  mutual  benefit  of  a  number  of  buildings  are 
regarded  as  s]»ccially  deserving  of  a  fair  construction  (Ucnnviioun,  1872, 
11  M.  121  ;  TUornsou,  1882,  10  11.  433). 
See  PtEAL  Burdens  ;  Servitudes. 


Building'  Societies. — Building  societies  are  societies  established 
for  the  purpose  of  raising  Ijy  the  subscription  of  the  members  a  stock  or 
fund  for  making  advances  to  members  out  of  the  funds  of  such  societies 
upon  security  of  heritable  estate,  by  way  of  conveyance  or  of  bond  and  dis- 
position in  security.  They  are  perfectly  lawful  associations  at  connuun  law 
(rratt,  1812, 15  East,  510),  but  without  statutory  recognition  they  are  notliing 
more  than  associations  or  clubs.     The  Statutes  regulating  them  are — 

6  &  7  Will.  IV.  c.  32  (183G)  |  37  &  38  Vict.  c.  42  (1874) 
as  amended  by — 

38  &  39  Vict.  c.  9    (1875) 

40  &  41  Vict.  c.  63  (1877) 


47  &  48  Vict.  c.  41  (1884) 
57  &  58  Vict.  c.  47  (1894). 


The  five  last-mentioned  Statutes  are  cited  as  the  Building  Societies 
Acts.  The  Acts  54  &  55  Vict.  c.  43,  and  55  &  50  Vict.  c.  36  (The  Forged 
Transfer  Acts)  also  apply  to  building  societies.  The  Act  of  1836  only 
remains  in  force  for  societies  certified  under  it  before  the  year  1856,  and 
not  re-certified  under  the  Act  of  1874.  Otherwise  it  is  repealed  (Acts  1874, 
s.  7,  and  1894,  s.  25). 

Building  societies  are  unincorporated  or  incorporated.  To  the  former 
class  belong  all  those  registered  before  1874  and  not  re-registered  under  the 
Act  of  that  year.  All  societies  under  the  Act  of  1874  are  incorporated, 
having  perpetual  succession  and  a  common  seal  (s.  9).  Practically  all 
societies  must  now  be  incorporated,  except  a  few  estaldished  before  1856. 

There  are  two  kinds  of  building  societies :  terminating  and  permanent. 
In  the  terminating  society  a  uniform  subscription  is  paid  by  all  the  members 
until  the  society  terminates,  the  point  of  termination  usually  being  when 
there  are  sufficient  funds  to  give  each  member  a  sum  of  money  fixed  by  the 
rules  when  the  society  was  formed.  The  funds  are  advanced  to  members 
on  heritable  security,  and  the  shares  may  be  purchased  at  a  discount  by 
members. 

Anyone  joining  a  society  after  its  commencement  must  make  a  "  back 
payment."  In  the  permanent  society  there  is  no  fixed  period  for  its  winding 
up,  and  a  member  may  join  at  any  time.  Balloting  for  priority  of  right  to 
an  advance  is  customary  in  some  societies.  This  is  forbidden  as  to  societies 
established  after  25th  August  1894  (Act  1894,  s.  12). 

Under  the  Statutes,  building  societies  are  subject  to  stringent  regulations. 
The  Registrar  of  Friendly  Societies  and  the  Assistant  Pegistrars  have  the 
superintendence  of  building  societies.  Pules  must  be  registered,  and  there 
are  certain  provisions  which  the  rules  must  contain  (1874,  s.  16  ;  1894,  s.  1). 
No  business  can  be  carried  on  before  registration  (1874,  s.  43).  Any 
alteration  in  the  rules,  or  change  of  name  or  place  of  business,  nuist  Ik? 
registered  (1874,  ss.  18,  22  ;  1877,  s.  2).  Ofiicers  who  have  control  of  funds 
must  find  security  (1874,  s.  23).  Failure  to  perform  their  statutory  duties 
subjects  directors  or  olficers  to  heavy  penalties  (1894,  s.  21).  The  taking 
of  any  gift  or  commission  in  connection  with  a  loan  is  severely  imnisliable 
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(s.  23).  A  statement  of  the  funds  must  be  made  up  annually,  audited,  and 
lodged  with  the  Eegistrar  (1874,  s.  40 ;  1894,  ss.  2,  25).  This  applies  to 
unincorporated  societies  formed  under  the  Act  of  1836.  Large  powers  of 
inspection  and  control  are  given  to  the  Eegistrar  by  the  Act  of  1894, 
extending  so  far  as  to  entitle  him  to  order  the  society  to  be  wound  up 
(1894,  s.  7).  The  exercise  of  some  of  his  powers  requires  the  approval  of 
the  Secretary  of  State.  Powers  of  borrowing  are  limited  by  the  Acts 
1874,  s.  15 ;  1894,  s.  14.  Powers  of  investment  are  strictly  defined 
(1874,  s.  25  :  1894,  ss.  17,  IG).  Provision  is  mady  for  the  speedy  settlement 
of  disputes  by  arbitration  (1874,  ss.  34,  3G  ;  1884,  s.  2 ;  1894,  s.  20).  But 
arbitration  is  not  compulsory  {Dundee  Provident  Co.,  1884,  11  E.  537)  ;  and 
see  Galashiels  Society,  1893 ;  20  E.  821,  and  Municipal  Building  Society,  9 
App.  Ca.  260.  Questions  between  societies  and  their  members  are  to  be 
interpreted  strictly  according  to  the  rules  (Brownlic,  1883,  10  E.  (H.  L.)  19, 
and  Tosh,  1886,  14  E.  (H.  L.)  6 ;  Auld,  1887,  14  E.  (H.  L.)  27). 

Proceedings  in  connection  with  the  winding  up  of  a  building  society  in 
England  take  place  under  the  Companies  Winding-up  Act  1890  (1894,  s.  8). 
This  Act  does  not  apply  to  Scotland,  and  societies  are  here  wound  up  under 
the  Act  of  1874  (s.  32,  subs.  4),  and  A.  S.  1882,  relative  thereto.  The  superin- 
tending Court  is  the  Sheriff  Court.  In  the  case  of  an  unincorporated  society, 
procedure  is  under  the  Companies  Acts. 

In  1884  regulations  were  issued  by  the  Treasury  under  sec.  44  of  the  Act 
of  1874. 

The  proceedings  of  building  societies  are  exempt  from  stamp  duties, 
except  as  to  conveyances  and  bonds  (1874,  s.  41). 

An  ordinary  building  society  may  not  purchase  or  hold  land  permanently 
(1894,  s.  16).  It  differs  in  this  respect  from  a  co-operative  building  society 
registered  under  the  Industrial  and  Provident  Society  Acts  {q.v.).  A  society 
of  this  kind  can  buy  and  sell  land  to  any  extent.  But  it  must  add  the 
word  "  Limited  "  to  its  name,  and  no  one  person  can  have  a  greater  interest 
than  £200  (56  &  57  Vict.  c.  39). 

[See  Davis,  Law  of  Building  and  Land  Societies ;  Macomo,  Building 
Society  Acts;  Fowke,  Lndustrial  and  Provident  Societies.']  See  Pkiendly 
Societies. 


Bull . — (Lat.  hulla  =  a  boss  or  seal). — This  term  originally  signified  the 
seal  which  was  appended  to  the  edicts  of  the  pope.  Eventually  the  word 
came  to  denote  a  letter,  edict,  or  rescript  of  the  pope,  published  or  trans- 
mitted to  the  churches  over  which  he  had  jurisdiction,  containing  some 
decree,  order,  or  decision.  The  peculiar  connection  which  existed  between 
the  doctrines  of  the  Church  of  Eome  and  certain  principles  of  political 
government  led  to  the  passing,  shortly  after  the  Eeformation,  of  severe 
penal  Statutes  against  Eoman  Catholics.  Various  civil  disabilities  and 
penalties  were  imposed  by  those  Statutes,  and  some  of  them  made  the 
offences  which  they  dealt  with  punishable  as  treason.  One  of  the  latter 
class  was  the  Act  13  Eliz.  c.  2,  Pari.  2  and  3,  which  made  it  treason 
(s.  2)  to  use  or  put  in  use  in  any  place  within  the  realm,  or  in  any  of  the 
Queen's  dominions,  any  bull,  writing,  or  instrument,  written  or  printed,  of 
absolution  or  reconciliation,  obtained  from  the  pope,  or  to  grant  or  promise 
any  such  absolution  or  reconciliation  by  colour  of  any  such  bull,  writing, 
instrument,  or  authority,  or  to  receive  and  take  any  such  absolution  or 
reconciliation.  By  the  said  Act  it  was  also  treason  (s.  3)  to  obtain  or 
get  fr(jm  llio  pope  any  manner  of  bull,  writing,  or  instrument  containing 
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any  tliin*,',  matter,  or  cause  whatsoever,  or  to  iJiiblisli  or  put  in  use  any  sucli 
bull,  instrument,  or  writing.  By  sec.  4,  aiding  and  alu.'tting  these  oll'ences 
entailed  punishment  in  terms  of  the  Statute  of  Prajniunire  (IG  Kich.  ii. 
c.  5) ;  while  (s.  5)  those  who  concealed  and  failed  to  disclose  a  bull  or 
reconciliation  ofTcrod  to  tliem  were,  guilty  of  mispi-ision  of  treason.  The 
trciason  law  of  iMigland  was  extended  to  Scotland  by  7  Anne,  c.  21. — 
[Hume,  i.  532.]     See  TuEASON. 


Bullion. — Gold  or  silver  in  the  luni]),  as  distinguislied  from  coin  or 
articles  manufactured  from  gold  or  silver.  The  term  is  also  applied  to  coin 
and  articles  made  of  gold  or  silver  when  considered  simply  with  reference  to 
their  value  as  raw  material.  The  purity  (tf  gold  is  measured  by  twenty- 
fourth  ])arts.  Tn  their  pure  state  gold  and  silver  are  too  soft  to  Ijc  used 
alone  for  the  manufacture  of  coin,  and  for  the  purpose  of  hardening  them  a 
certain  alloy  is  mixed.  To  the  product  the  term  bullion  is  usually  applied. 
Ever  since  1553,  in  the  reign  of  Edward  vi.,  the  bullion  \ised  for  the  gold 
coinage  has  been  twenty-two  carats  of  ])ure  gold  and  two  carats  of  alloy. 
The  standard  of  silver  was  fixed  by  "William  the  Conqueror  at  11  ozs.  2 
dwts.  fine,  or  222  dwts.  of  pure  silver,  to  18  dwts.  of  alloy.  Since  these 
standards  were  established  they  have,  with  the  exception  of  a  short  period 
of  confusion  from  the  34th  Henry  viii.  (1543)  to  Elizabeth,  been  maintained 
(Macleod,  Tlieorij  and  Practice  of  Bankirt;!,  vol.  i.  p.  143). 

All  persons  are  entitled  to  demand  from  the  issue  department  of  the 
Bank  of  England,  Bank  of  England  notes  in  exchange  for  gold  bullion,  at  the 
rate  of  £3,  17s.  9d.  per  ounce  of  standard  gold  ;  but  before  payment  the  bank 
are  in  all  cases  entitled  to  require  such  gold  ])ullion  to  be  melted  and  assayed, 
by  persons  approved  by  them,  at  the  expense  of  the  parties  tendering  such  gold 
bullion  (7  &  8  Vict.  c.  32,  s.  14).  The  Treasury  may  from  time  to  time  issue 
to  the  Master  of  the  Mint,  out  of  the  growing  produce  of  the  Consolidated 
Fund,  such  sums  as  may  be  necessary  to  enable  him  to  purchase  bullion  in  ord(!r 
to  provide  supplies  of  coin  for  the  public  service  (33  &  34  Vict.  c.  10,  s.  9).  See 
Kegulations  of  the  Scots  Parliament  as  to  Bullion.  Skene,  h.t. ;  Liability  of 
Bullion  to  Contribute  to  Salvage  {The  Lonford,  1881,  L.  R  9  P.  D.  60). 


Burdens. — The  term  "  burden,"  in  its  widest  sense,  is  applied  to 
any  incumlu-ance,  restriction,  or  limitation  afl'ecting  heritable  property,  or 
to  any  obligation  incumbent  on  a  person  or  corporation  as  the  owner  of  pro- 
perty, heritable  or  moveable.  The  more  important  burdens  are  those  which 
ailect  heritable  pro})erty. 

Scope  of  this  Article. — The  present  article  deals  at  length  with  the 
incumbrance  on  heritable  property  known  as  the  "  real  money  burden,"  but 
leaves  out  of  view  limitations  whicli  are  imposed  by  the  law  of  neigli- 
bourhood,  such  as  iiublic  nuisance,  servitudes  which  depend  for  their 
effect  on  notoriety,  and  tliosi^  building  restrictions,  including  conventiunal 
nuisance,  known  as  real  conditions.  An  enumeration  is,  however,  given, 
for  the  sake  of  convenience,  of  those  burdens  and  limitations,  such  as 
servitudes,  nuisance,  terce,  courtesy,  liferents,  and  others,  arising  or  inqtnsed 
either  ex  lei/e  or  e.e  eontraetu,  which  will  be  found  more  fully  and  appro- 
priately dealt  witli  under  other  heads  in  the  present  work. 

Real  Money  Burdens. — These  are  created  (1)  I)y  reservation,  either 
in  the  oriirinal  ^rant  or  in  a  de(>d  of  transmission  of  lanils — tlie  case  of  most 
frequent  occurrence  ])eing  tliat  where  the  seller  allows  a  portion  of  the 
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price  to  remain  on  the  security  of  the  property  as  a  debt  due  to  him  by  the 
purchaser.  Tliese  burdens  may  also,  however,  be  created  (2)  by  constitution. 
Tliis  most  frequently  takes  place  where  a  testator  conveys  lands  to  one 
person  inider  the  burden  on  the  lands  of  the  paynu^nt  of  provisions, 
legacies,  or  annuities  to  others,  or  where  testamentary  or  other  trustees 
convey  lands,  either  by  arrangement  or  under  directions  by  the  testator,  to 
a  beneficiary  under  such  burdens  in  favour  of  other  beneficiaries. 

The  essentials  to  the  valid  creation  of  a  real  money  burden,  either  by 
reservation  or  constitution,  are — 

(1.)  The  creditor  in  the  burden  must  he  named  or  clearly  pointed  out 
(Ersk.  ii.  3.  50;  Stcnhouse,  1765,  Mor.  10264). 

(2.)  The  sum  must  he  specific  in  amount  (Stenhouse,  s^qjra,  and  Allan,  1780, 
Mor.  10265  (1781),  2  Pat.  572,  ?.  Eoss  L.  C.  10,  and  Tailors  of  Aberdeen,  1834, 
13  S.  226  ;  remitted  for  opinion,  1837,  2  S.  &  M'L.  609  ;  aif.  1840, 1  Eob.  Ap. 
296,  hereafter  referred  to  as  Coutts'  Case). 

(3.)  The  burdens  must  he  imposed  on  the  lands  and  not  merely  on  the 
disjjonce. — Thus,  where  the  disposition  only  bears  that  the  disponee  shall  be 
burdened  with  and  be  bound  to  pay  the  amount  without  imposing  the 
burden  on  the  lands  themselves,  there  is  no  valid  constitution  of  a  real 
burden  (Zovat,  1821,  Robertson's  Ap.  355).  The  same  result  follows  (a)  where 
the  disposition  merely  contains  an  obligation  on  the  disponee,  his  heirs, 
executors,  and  successors  (Forbes'  Trs.,  1833, 12  S.  219) ;  (b)  where  it  only  bears 
to  be  granted  under  burden  of  the  sum  secured,  and  imposes  it  on  the  dis- 
ponee by  acceptation  {Martin,  1808,  Mor.  App.,  Personal  and  Real,  No.  5) ; 
(c)  where  it  simply  declares  that  the  disposition  is  granted  under  burden  of 
the  payment  of  the  sums  specified  to  the  persons  named  {Stewart,  1792,  Mor. 
4649 ;  MacTixtyre,  1824,  2  S.  664).  In  all  these  cases  the  burden  was 
merely  made  a  personal  obligation  upon  the  disponee  and  his  representatives, 
and,  while  no  voces  signatce  are  necessary,  the  terms  employed  must  clearly 
express  or  plainly  imply  that  the  subject  itself  is  to  be  affected,  and  not  the 
grantee  and  his  heirs  only  {Coutts  Case). 

(4.)  It  must  appear  in  the  dispositive  ckmse  of  the  conveyance. — {Allan, 
supra;  Williamson,  1887,  14  E.  702).  This  is  the  ruling  clause  of  the  dis- 
position, and  the  burden,  in  order  to  form  a  proper  incumbrance  upon  the 
subject  conveyed,  must  be  there  constituted.  It  is  only  in  cases  of  ambiguity 
that  other  clauses  or  expressions  in  the  deed  can  be  admitted  in  explanation 
of  that  clause  {Shanks,  1797,  Mor.  4295  ;  Forrester,  1826,  4  S.  831 ;  Sutherland, 
1801,  Mor.  Tailzie,  App.  No.  8  ;  Chancellor,  1872, 10  M.  995).  In  the  case  of 
Williamson  above  cited.  Lord  President  Inglis  laid  it  down  that  a  real  burden 
could  not  be  constituted  by  a  general  disposition,  without  description  of  the 
lands  conveyed,  and  notarial  instrument  thereon  in  terms  of  Schedule  L.  of 
the  1868  Act.  A  real  burden  was  clearly  not  constituted  by  the  disposition 
and  notarial  instrument  referred  to  in  that  case,  but  the  general  rule  has 
probably  l^eon  too  brtjadly  stated. 

(5.)  The  burden  must  enter  and  he  kept  up  in  the  record  {Couti's  Case). — 
While  it  was  made  competent  by  the  Act  10  &  11  Vict.  c.  47,  s.  6,  and 
subsequent  Statutes  (10  &  11  Vict.  c.  48,  s.  5  :  c.  49,  s.  4 ;  c.  50,  s.  4  ;  c.  51,  s. 
27;  23  &  24  Vict.  c.  143,  s.  31),  re-enacted  by  31  &  32  Vict.  c.  101,  here- 
after cited  as  the  "  1868  Act,"  s.  10,  to  refer  to  a  recorded  deed,  containing 
the  burden,  the  original  constitution  of  the  burden  in  that  deed  must  have 
been  in  accordance  with  the  legal  requirements  to  which  reference  has  been 
made.  It  was  decided,  in  the  old  case  of  Allan,  ante  (see  also  Wylie,  1830, 
8  S.  337),  that  a  reference  in  the  original  dis])Osition  to  a  separate  deed,  as 
containing  the  declaration  of  the  burden,  was  insuilicient. 
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The  enactmonts  before  mentioned  only  made  it  competent  to  refer  to 
burdens,  etc.,  already  duly  constituted.  P>ut  the  Act  37  &  38  Vict.  c. 
94,  s.  32  (the  Conveyancing;  (Scotland)  Act,  1874,  hereafter  cited  as  the 
"  1874  Act"),  authorised  reservations,  real  burdens,  etc.,  to  be  imported  by 
reference  into  original  grants.  The  enactment  and  schedule  therein 
referred  to  are  as  follows : — 

"  Eeservations,  real  burdens,  conditi(jns,  provisions,  limitations,  obliga- 
tions, and  stipulations  aflecting  land  may  be  validly  and  effectually 
imported  into  any  deed,  instrument,  or  writing  relating  to  such  lands,  by 
reference  to  a  deed,  instrument,  or  writing  ajiplicable  to  such  lands  or  to 
the  estate  of  which  such  lands  form  a  i)art,  recorded  in  the  appropriate 
register  of  sasines,  and  in  whicli  sucli  reservations,  real  burdens,  conditions, 
provisions,  limitations,  obligations,  and  stipulations  are  set  forth  at  full 
length,  and  a  reference  in  the  form  set  forth  in  Schedule  H  hereto 
annexed,  or  in  a  similar  form,  shall  be  sulhcient.  And  it  shall  be  lawful  for 
any  proprietor  of  lands  to  execute  a  deed,  instrument,  or  writing  setting 
fortli  the  reservations,  real  burdens,  conditions,  provisions,  limitations, 
obligations,  and  stipulations  under  which  he  is  to  feu  or  otherwise  deal 
with  or  affect  liis  lands  or  any  part  tliereof,  and  to  record  the  same  in  the 
appropriate  register  of  sasines.  And  the  same  being  so  recorded,  such 
reservations,  real  burdens,  conditions,  provisions,  limitations,  obligations, 
and  stipulations  may  be  effectually  imported,  in  whole  or  in  part,  by 
reference  into  any  deed  or  conveyance  relating  to  such  lands  subsequently 
granted  by  such  proprietor,  or  by  his  heir  or  successor,  or  by  any  person  what- 
soever, provided  it  is  expressly  stated  in  such  deed  or  conveyance  that  it  is 
granted  under  the  reservations, real  biirdens,conditions,provisions,limitations, 
obligations,  and  stipulations  set  forth  in  such  deed,  instrument,  or  writing." 

Schedule  H  of  Conveyancing  Act,  1874. 

The  reservations,  real  burdens,  conditions,  provisions,  limitations,  obligations,  and 
stipulations  [or,  as  the  case  may  be],  specified  in  [refer  to  the  deed,  instrument,  or  uriting  in 
such  terms  as  shall  be  sufficient  to  identify  it,  and  specify  the  register  in  xvhich  it  is  recorded, 
and  the  date  of  registration,  or  where  the  deed,  instrument,  or  uriting  referred  to  is  recorded,  on 
the  same  date  as  the  deed,  instrument,  or  writing  containing  the  reference,  here  say  recorded  of 
even  date  with  the  recording  of  these  presents]. 

The  reference  even  under  the  1874  Act  must  be  to  a  recorded  deed 
where  the  amount  of  the  burden,  name  of  the  creditor,  and  other  requisite 
particulars  are  set  forth  at  full  length,  and  the  principle  of  the  cases  of 
Allan  and  Wijlic  (ante)  and  of  M'Donalcl,  1821,  Hume,  544 — in  which  last 
case  it  was  held  not  enough  to  set  forth  the  total  amount  due  to  several 
creditors  witlinut  naming  them,  and  to  refer  to  a  relative  unrecorded  list — 
still  applies.  The  position  of  matters  when  the  disponee's  title  remains 
personal  will  be  immediately  referred  to. 

An  IRRITANT  Clause,  while  it  may  raise  a  presumption  of  inten- 
tion, will  not  make  real  a  burden  clearly  personal  or  otlu-rwise  defectively 
imposed  (Coutts  Case).  But  it  is  of  importance  inasmuch  as  it  may 
effectively  prevent  the  omission  of  the  burden  from  the  original  hifeftment 
and  from  subsequent  transmissions.  If  there  is  no  irritancy,  an  hifeftment 
may  be  expede,  omitting  the  declaration  of  tlie  real  burden,  the  disponer  be 
thus  divested,  and  the"  burden  not  be  real.  If,  however,  the  disposition 
provides  for  the  insertion  of  the  burden  under  pain  of  an  ii'ritancy,  its 
omission  would  nullify  the  instrmnent,  ;nid  the  granter  would  remain 
infeft  and  undivested  (Coutts  Case).  The  irritant  clause  should  also  be  made 
to  apply  to  tlie  omission  of  the  burden,  or  of  a  valid  reference  thereto,  in  all 
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future  transmissions.  A  clause  of  direction  may  also  be  used  iu  a  convey- 
ance in  order  to  prevent  the  omission  of  burdens  from  the  infeftment  of  an 
original  disponee  (1868  Act,  s.  12). 

Nature  of  Creditor's  Right  and  Mode  of  Enforcing  the 
SAME. — The  real  money  burden,  although  an  heritable  right  or  lien  upon 
the  lands,  is  not  a  proper  feudal  estate,  and  the  creditor  in  it  is  not  infeft 
in  the  lands  in  security  of  the  sum  due.  His  real  right  is  completed  Ijy 
the  infeftment  of  the  disponee.  The  burden  imposes  no  personal  obligation 
on  the  disponee.  The  creditor  has  no  active  title  of  possession,  no  power 
of  sale  of  the  lands,  and  no  title  to  raise  an  action  of  maills  and  duties,  or  to 
arrest  the  rents  or  other  funds  of  the  debtor.  But  when  the  real  burden 
has  been  duly  constituted,  it  is  a  sufficient  warrant  for  an  action  of  poinding 
of  the  ground,  and  the  creditor  can  lead  an  adjudication  (Bell,  Com.  i.  693), 
after  which  the  remedy  of  an  action  of  maills  and  duties  will  be  open  to 
him.  The  powers  of  the  creditor  in  a  reserved  burden  may,  however,  be 
enlarged  by  express  stipulation  {Wilson,  1822,  1  S.  316  ;  1824,  2  Sh.  App. 
164).  When  a  personal  obligation  is  desired,  a  personal  bond  by  the  disponee 
must  be  taken  either  in  the  disposition  or  apart ;  but  this  personal  obliga- 
tion will  not  transmit  against  a  singular  successor  in  the  subjects  unless 
he  expressly  undertake  it  {Gardyne,  1853,  1  Macq.  358 ;  Kimfs  College  of 
Aberdeen,  1  Macq.  526,  14  D.  675 ;  Broivn's  Trs.,  1852,  14  D.  680).  If 
the  personal  oliligation  is  contained  in  the  disposition  constituting  the  real 
burden,  it  may  be  transmitted  by  an  agreement  in  gremio  of  a  subsequent 
conveyance  under  sec.  47  of  the  1874  Act.  The  personal  obligation,  when 
taken,  is  enforceable  in  the  same  manner  as  a  personal  bond. 

Where  the  disjMncc  remains  U7iinfeft,  the  granter  remains  undivested, 
and  the  burden  is  merely  a  qualification  on  the  disponee's  personal  right. 
But  an  assignee  will  take  the  personal  title  subject  to  the  burden  and 
qualification  (Bell's  Zed.  1152). 

Form  of  Disposition. — The  disposition  bears  to  be  granted  in  con- 
sideration of  a  certain  sum  (if  any)  paid. 

And  in  consideration  of  the  further  sum  of  £  herein  declared  to  be  a  real 

burden  upon,  and  affecting  the  lands  and  others  after  disponed,  and  which  sums  of 
£  and  £  make  up  the  agreed  on  price  of  the  said  lands  and  others. 

And  the  burdening  declaration  inserted  in  the  dispositive  clause  im- 
mediately after  the  description  is  as  follows : — 

Declaring  always,  as  it  is  hereby  expressly  provided  and  declared,  that  the  subjects 
hereinbefore  described  (or  referred  to)  are  disponed  with  and  under  the  real  burden  of 
the  foresaid  sum  of  £  sterling,  being  that  part  of  the  price  thereof  remaining 

unpaid,  as  before  narrated,  interest  thereof  at  the  rate  of  ])er  centum  per  anniim, 

from  the  term  of  during  the  not  payment,  and  one-fifth  part  more  of  the 

said  principal  sum  of  liquidate  penalty  in  case  of  failure  in  the  punctual  payment  thereof 
to  me,  my  executors  (or  my  heirs  excluding  executors,  as  the  case  may  be),  or  assignees 
whomsoever,  at  the  term  of  (if  «■  2'"'^i'^onal  bond  has  been  granted,  say  all  conform 

to  personal  bond,  dated  ,  granted  by  the  said  B.  to  me  therefor)  :  And  which 

sum  of  £  sterling,  interest  and  penalty  as  aforesaid,  are  hereliy  declared  a  real 

and  preferable  burden  upon  and  affecting  the  subjects  hereby  disponed,  and  are 
appointed  to  be  inserted  in  any  notarial  or  other  instrument  to  follow  hereon,  and  to  be 
inserted  or  validly  referred  to  in  all  future  deeds  of  transmission,  decrees,  instruments, 
and  other  writs  of  or  relating  to  the  said  subjects,  or  any  part  thereof,  so  long  as  the  said 
burden  or  any  part  thereof  shall  remain  unpaid,  otherwise  such  deeds,  decrees,  instru- 
ments, and  writs,  shall  be  void  and  null. 

If  the  real  burden  is  to  be  constituted  in  favour  of  a  third  party,  the 
form  will  be  altered  accordingly. 

Miscellaneous. — A  personal  bond  is  frequently  taken  from  the  debtor 
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ill  the  burden.  lu  place  of  directly  constituting  a  burden,  the  granter, 
either  of  an  (original  right  or  ordinary  inter  vivos  conveyance,  may  reserve 
power  to  himself  or  delegate  it  to  a  third  party,  to  impose  a  bunlen  on  lands, 
and  the  burden  will  be  eflectual  if  imposed  in  terms  of  the  power.  Where 
the  right  is  to  be  exercised  by  a  third  party,  infeftment  in  favour  of  such 
third  jiarty  is  unnecessary.  A  reserved  power  in  favour  of  the  granter  of  a 
disposition  may  even  be  exercised  by  the  contraction  of  debts  by  such  granter, 
the  creditors  in  wliioh  may  make  their  right  real  by  adjudication  (see  Faculty 
TO  BukI)En).  Iteal  liunU'us  do  not,  apart  from  personal  obligations  expressly 
undertaken,  transmit  against  personal  rei)resentatives  not  taking  up  the 
subjects  {Macrae,  1891,  19  li.  138).  A  purchaser  has  a  right  to  retain  part 
of  the  price  of  s\d)jects  purchased,  against  real  money  burdens  aflecting  them 
and  other  real  grounds  of  eviction  (so  fouml  as  to  terce,  Buyd,  1805,  Mor. 
15874);  indeed,  he  may  require  the  removal  of  such  burdens  prior  to 
payment  of  tlie  price,  although  they  may  not  have  been  made  real  {Ralston, 
1830,  8  S.  927). 

Stamp  Duties. — A  disjiosition  inter  vivos  creating  a  real  burden  Ls 
liable  in  stamp  duty  on  the  full  jirice  (if  any,  or  otherwise  with  the  lOs. 
duty),  and  mortgage  duty  of  2s.  6d.  per  cent,  on  the  burden  (Stamp  Act, 
1891.  s.  57  and  86  (/)) ;  a  personal  bond,  as  being  a  collateral  secvu'ity,  in  6d. 
per  cent. ;  writs  of  acknowledgment  and  notarial  instruments,  including  the 
certificate  under  sec.  49  of  the  1868  Act,  each  in  a  duty  of  5s. ;  minutes 
excluding  or  removing  the  exclusion  of  executors,  in  10s.  (doubts  have 
been  expressed  on  this  point)  ;  assignations  and  discharges,  in  6d.  per  cent. ; 
assignations  for  effectuating  the  appointment  of  a  new  trustee,  in  a  duty 
of  10s.;  partial  discharges,  10s.  each,  or  6d.  per  cent,  on  the  total  amount 
of  the  burden,  if  less  than  £2000,  the  last  discharge  being  liable  in  6d.  per 
cent,  on  the  total  amount  of  the  burden ;  restrictions,  where  no  price  paid, 
10s.,  or  6d.  per  cent,  on  the  total  amount  of  the  burden,  if  less. 

TRANSMISSIONS  INTER  VIVOS. — Previous  to  the  commencement  of  the 
1874  Act(lst  Oct.  1874),real  money  burdens  (as  never  having  been  the  subject 
of,  but  merely  a  burden  on,  the  infeftment)  were  transferred  by  assignations 
intimated  to  the  debtor.  These  assignations  were  usually  recorded  in  the 
register  of  sasines,  but  intimation  to  the  debtor  was  the  proper  mode  of 
completing  the  title ;  and  accordingly,  in  cases  of  competition,  (piestions  of 
preference  fell  to  be  decided  by  priority  of  intimation  {Miller,  1840,  Hume 
540).     Sec.  30  of  the  1874  Act,  however,  provides  that — 

"  It  shall  be  lawful  to  record  in  the  apjiropriate  register  of  sasines  any 
deed,  instrument,  or  writing  whereby  any  real  burden  upon  land  is  assigned, 
conveyed,  or  transferred,  or  is  extinguished  or  restricted.  No  deed,  instru- 
ment, or  writing  executetl  or  dated  after  tlie  commencement  of  this  Act, 
whereby  any  real  burden  u])on  land  shall  be  hereafter  assigned,  conveyed,  or 
transferred, shall  Ije  effectual  in  competition  with  third  parties, unless  the  same 
is  recorded  in  the  appropriate  register  of  sasines  :  and  such  deed,  instrument, 
or  writing,  shall  take  effect  in  competition  with  tliird  parties  only  from  the 
date  of  such  registration ;  and  intimation,  according  to  the  existing  law  and 
practice,  shall  be  unnecessary  wIkmi  such  deed,  instnnnent,  or  writing  is 
recorded ;  and  real  burdens  u})ou  laud  may  be  assigned,  conveyed,  or  trans- 
ferred, and  extinguished  or  restricted,  and  titles  thereto  may  be  completed  as 
nearly  as  may  be  in  the  same  manner  as  in  the  case  of  heritalde  securities 
constituted,  or  requiring  to  be  constituted,  by  infeftment  in  favom-  of  the 
creditor  as  defined  by  The  Titles  to  Land  Consolidation  (Scotland)  Act,  1868, 
and  the  whole  provisions,  enactments,  and  forms  of  that  Act  and  of  this 
Act  relative  to  the  assignation,  conveyance,  or  transference,  and  extinction 
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or  restriction  of  bonds  and  dispositions  in  security  and  other  heritable 
securities  constituted,  or  requiring  to  be  constituted,  by  infeftnient  as  afore- 
said, and  to  the  completing  of  titles  thereto,  and  also  the  forms  referred  to, 
as  well  as  the  provisions  and  enactments  contained  in  section  117  of  the  said 
Act,  shall  be  taken  to  apply,  and  shall  apply,  as  nearly  as  may  l)e,  to 
real  burdens  upon  land ;  provided  always,  that  securities  by  way  of  ground 
annual,  whether  redeenial)le  or  irredeemable,  shall  continue  to  be  heritable 
as  regards  tlie  succession  of  the  persons  in  right  thereof ;  and  provided  also, 
that  where  a  real  burden  upon  land  shall  have  been  assigned,  conveyed,  or 
transferred  by  any  deed,  instrument,  or  writing,  which  has  entered  the 
appropriate  register  of  sasines,  it  shall  not  be  necessary  to  produce  to  the 
notarv  public  expeding  any  notarial  instrument  applicable  to  such  real 
burden,  or  to  set  forth  in  such  notarial  instrument,  as  a  warrant  thereof, 
the  deed,  instrument,  or  writing  constituting  the  said  real  burden ;  but  _  it 
shall  be  sufficient  to  produce  to  him  and  to  specify  shortly  in  such  notarial 
instrimient,  the  deed,  instrument,  or  writmg,  or  the  deeds,  instruments,  or 
writings  whereby  the  said  real  burdens  shall  have  been  assigned,  conveyed, 
or  transferred,  and  which,  or  one  or  more  of  which,  if  there  are  more  than 
one,  shall  have  entered  the  appropriate  register  of  sasines." 

The  section  last  above  quoted  does  not  aflect  the  mode  of  constitution 
of  real  burdens,  but  it  assimilates  tlie  mode  of  transmission  and  extinction 
of  such  rights  to  that  of  other  lieritalile  securities.  The  preference  in 
competition  with  third  parties  shice  1874  accordingly  depends  on  the 
date  of  recording,  and  as  regards  them,  intimation  has  become  unneces- 
sary. But  as  between  the  debtor  and  creditor  in  the  burden,  intimation 
wdl  be  sufficient.  The  section  makes  the  form  of  assignation  given  in 
GG  and  the  form  of  notarial  instrument  given  in  HH  of  the  1868  Act, 
together  with  the  relative  section  of  that  Act  (124),  applicable  to  real 
money  burdens.  Sec.  65  of  the  1874  Act,  sul)stituted  fur  sec.  129  of  the 
1868  Act,  provides  for  the  completion  of  the  title  of  adjudgers  by  recording, 
with  warrant  of  registration  thereon,  either  the  abbreviate  of  adjudication 
or  an  extract  of  the  decree,  in  the  appropriate  register  of  sasines.  It  is  also 
provided  by  the  above-quoted  section,  that  when  a  real  burden  shall  have 
been  assigned  or  transferred  by  any  deed,  instrument,  or  writing  which  has 
entered  the  appropriate  register  of  sasines,  it  shall  not  be  necessary  to  pro- 
duce to  the  notary  expeding  a  notarial  instrument  applicable  to  the  burden, 
or  to  set  forth  in  such  notarial  instrument  as  a  warrant  thereof,  the  deed, 
instrument,  or  writing  constituting  the  burden.  As  a  burden  cannot  be 
assigned,  etc.,  by  an  "  instrument,"  it  has  been  doubted  whether,  until  an 
assignation  or  deed  of  transndssion  of  the  burden  (and  not  merely  a  notarial 
instrument)  has  been  recorded,  the  production  of  the  deed,  etc.,  constituting 
the  burden  can  safely  be  dispensed  with  (Mo\yhriij,Rendry's  Styles;d05).  But 
the  doubt  does  not  seem  to  Ije  well  founded,  as  the  intention  of  the  enact- 
ment is  clear.  In  practice,  however,  the  recorded  deed  forming  the  original 
constitution  is  frequently  produced  to  the  notary  until  an  assignation  or 
deed  of  transmission,  which  can  be  used  as  a  warrant,  has  been  recorded. 

A  Trustee  in  Bankruptcy  or  Liquidator  may  expede  a  notarial  instru- 
ment in  the  form  of  Schedule  LL  of  the  1868  Act,  usuig  his  act  and 
warrant  or  appointment  (1868  Act,  s.  25). 

Succession  and  the  Completion  of  the  Titles  of  Executors, 
DisPONEES,  Legatees,  op  Heirs  (as  the  case  may  be). 

(«)  Succession. — Previous  to  the  commencement  of  the  1874  Act,  the  real 
money  burden  descended  to  the  heir  who  to(jk  up  the  right  by  general  service 
{Cuthbertson,  1806,  Mor.  App.,  Service  and  Confirmation,  No.  2).    The  section 
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of  the  1874  Act  above  quoted  (s.  :]0)  provides  that  the  enactiaeuts  (.f  sec.  1 17 
of  the  1868  Act "  shall  be  taken  to  apply,  and  shall  apply  as  nearly  as  may  be, 
to  real  burdens  upon  land,"  an  exception  being  made  in  the  case  of  ground 
annuals,  whether  redeemable  or  irredeemable.  The  result  is  tliat  these 
real  burdens  are  now  moveable  as  regards  the  succession  of  the  credit(jr, 
and  belong  to  his  executors  or  representatives  in  viohi/ihns,  except  (1)  wlien 
they  are  conceived  expressly  in  favour  of  such  creditor  and  his  heirs  or 
assignees  or  successors,  excluding  executors ;  or  (2)  where  the  creditor  has 
excluded  executors  by  a  minute  in  tlie  form  of  Schedule  UD  of  the 
18G8  Act  (in  the  case  of  an  unrecorded  security  or  conveyance,  or  deed 
relating  to  the  security,  it  may  be  endorsed  on  the  deed),  recorded  in 
the  appropriate  register  of  sashies ;  (o)  ground  annuals  as  already  iiolcil; 
(4)  Quoad Jisciun  (i.e.  as  regards  the  rights  of  the  Crown  mider  Act  lOOl, 
c.  :'.2,  to  the  nioveal)le  estate  of  persons  denounced  rebels),  and  accordingly 
real  burdens  do  not  fall  under  the  single  escheat ;  (5)  courtesy ;  (G)  terce ; 
(7)  Jus  mariti  (where  the  right  still  exists,  and  whether  acquired  by  the 
wife  by  succession  or  as  original  creditor  {ITochjc,  1879,  7  K.  259) ) ;  (8)  jm 
rclicta\  and  eonse(iuentlyy//s  n'/tdi,and  (9)  legitim — in  which  cases,  and  as  to 
all  which  rights,  the  real  Iturden  remains  heritable,  liygone  interest,  how- 
ever, falls  to  executory.  The  exclusion  of  executors  may  be  removed  by  the 
creditor  (a)  executing  and  recording  in  the  appropriate  register  of  sasines 
a  minute  in  the  form  of  Schedule  EE  of  the  1868  Act,  ov  {h)  by  assigning, 
conveying,  or  bequeathing  the  security  or  burden  to  himself,  or  to  any 
other  person,  without  expressing  or  repeating  the  exclusion, — the  removal 
of  the  exclusion  in  the  latter  case  taking  effect  on  the  assignation,  con- 
veyance, or  bequest  doing  so, — namely,  in  the  case  of  an  inter  vivos  assignatioii 
or  conveyance  on  delivery  or  recording ;  of  a  mortis  causa  assignation  or 
conveyance  on  the  testator's  death;  and  of  a  bequest  on  vesting.  The 
exclusion  of  executors  (seldom,  however,  met  with)  may  thus  be  imposed 
and  removed  at  pleasure.  It  is  recommended  that  the  minutes  should, 
when  there  have  been  transmissions,  apply  in  terms  both  to  the  orighial 
security  and  to  the  last  transmission.  The  oi)inion  has  been  expressed  that 
sec.  ll'7  of  the  1868  Act  makes  heritable  securities  moveable  only  in  cases 
of  intestate  succession,  i.e.  in  cases  of  competition  between  heir  and  executor 
{Hare,  1889,  17  R.  105).  If,  however,  a  testator  simply  conveys  his  move- 
able estate  to  one  person  and  his  heritable  estate  to  another,  heritable 
securities  will  fall  under  the  former  bequest  {Guthrie,  1880,  8  R.  34). 

{h)  Completion  of  Title. — The  result  of  the  above-(iuoted  section  (30)  of 
the  1874  Act  makes  the  following  modes  of  completing  titles  availal)le: — 

1.  Where  creditors  title  is  complete  (by  the  infeftment  of  tlie  tlebtor,  and 
also,  where  there  have  been  transmissions  by  the  last  creditor's  title  having 
been  recorded),  (1)  by  writ  of  acknowledgment  (Schedule  II  of  1868  Act), 
mider  section  63  of  1874  Act,  substituted  for  section  125  of  the  1868  Act, 
as  regards  the  title  of  executors  nominate,  disponees,  legatees,  or  heirs. 
Executors  com])leting  a  title  must  be  duly  contirmed  (1874  Act,  s.  63), 
and  this  should  appear  in  the  writ ;  (2)  by  notarial  instrument  Schedule 
J  J,  under  section  126  of  the  1868  Act,  as  regards  executors  dative 
and  heirs  of  a  creditor  dving  intestate;  and  (3)  i)y  notarial  instrument 
Schedule  KK  of  the  1868  Act,  under  section  64  of  the  1874  Act,  substituted 
for  section  127  of  the  1868  Act,  as  regards  executors  nonunate,  or  disponees, 
or  legatees.  When  the  burden  descends  to  the  heir  {i.e.  where  executors 
are  excluded),  the  heir's  title  is  completed  by  writ  of  acknowledgment 
(Schedule  ID,  or  by  notarial  instrument  in  the  form  of  Schedule  J  J,  as 
before  mentioned,  a  decree  of  general  or  special  service  being,  in  the  latter 
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case,  used  as  the  comiecting  link  or  warmnt  for  the  instruiuent  (18G8  Act, 
s.  128).  An  Heir  of  rrorf^ion  can  also  conii)lete  Iiis  title  in  tliis  manner 
(Hare,  1889,17  E.  105).  Dispouees  may  also  use  Schedule  L  of  the  18G8 
Act  (s.  19)  and  Schedule  N  of  the  1874  Act  (s.  53). 

2.  Where  Creditor's  title  is  personal,  by  a  notarial  instrument,  Schedule 
M^l  (if  the  1868  Act,  under  the  corresponding  section  130  (enacted  by 
the  Anu-utlment  Act  of  1869).  This  is  the  form  applicable  to  all  classes 
of  successors,  where  the  ancestor's  title  was  personal — it  being  kept  in  view 
that  the  right  to  the  l)urdeu  itself  must  enter  the  record  (thus  differing 
from  other  heritable  securities)  before  a  direct  title  can  be  completed. 

Disclum/c  or  Extinetion. — The  incumbrance  is  extinguished  as  ordinary 
debts  are.  the  invariable  practice,  even  before  the  1874Act,  which  assimilated 
the  mode  of  discharging  real  burdens  to  that  of  other  heritable  securities, 
when  the  burden  was  extinguished  by  payment,  was  to  ol)tain  and  record  a 
ilischarge  in  the  appropriate  register  of  sashies.  The  forms  rendered  applic- 
able (under  the  1874  Act,  s.  ;50)  are,  of  discharge,  Schedule  NN,  with  section 

132  of  the  1868  Act,  and  of  deed  of  restriction,  Schedule  00,  with  section 

133  of  that  Act;  and  the  form  for  disencumbering  the  lands  u^hcre  jx 
dischccrr/c  cannot  he  obtained,  Schedule  L,  No.  2,  witli  section  49  of  the  1874 
Act,  will  be  available. 

Eoo^ms. — The  forms  applicable  to  Exclusion  of  Executors,  Eemoval  of 
Exclusion,  Transmission,  and  Discharge,  will  he  found  under  Heuitap-le 
Securities. 

Personal  Burdens. — The  nature  of  these  has  already  been  indicated. 
Where  the  grantee  is  taken  l)ound  by  acceptance  of  the  right,  but  where 
there  is  no  clause  charging  the  subject,  or  where  the  clause  and  infeftment 
do  not  conform  to  the  rules  a]>])licable  to  real  burdens  liefore  laid  down,  the 
burden  (assuming  it  to  l.)e  otherwise  lawful)  is  personal,  and  will  l)e  binding 
on  the  grantee  and  his  representatives,  while  not  affecting  the  subject. 
The  mode  of  constitution  and  recovery  is  that  applicable  to  an  ordinary 
debt,  regard  Ijeing  had  to  the  terms  of  the  obligation. 

Other   Burdens. — The   following   is   an    enumeration   of   the  other 

burdens  alfecting  herital)le  suljjects  or  the  proprietors  thereof,  which  will 

either  be  found  dealt  with  under  their  respective  heads,  or  referred  to  in 

other  articles  of  the  present  work — {a)  Burdens  arising  ex  lege  or  ly  force  of 

fiscal  and  other  Statutes,  e.g.  land  tax,  ecclesiastical  assessments,  and  public 

burdens,  succession  duties  (16  &  17  Vict.  c.  57,  s.  42),  and  estate  duties  (57  & 

58  Vict.  c.  30,  s.  9) ;  (b)  terce  and  courtesy,  arising  from  the  marital  relations  ; 

(c)  teinds,  as  requiring  a  separate  title,  where  the  right  to  them  has  been 

separately  feudalised,  and  stipend  as  a  burden  on  the  teinds  (these  are  dcbita 

fructum,  not  debita  fundi) ;    {d.)  casualties  of  su'pcriority ,  subject  to  1874 

Act,   non-entry,   relief,   composition,  liferent   escheat;    {e)  obligations  and 

restrictions  created  and  imiwsed  by  Statute,  e.g.    those  under   the   General 

Police,  I'ublic  Health,  and  Special  Municipal  Acts ;  (/)  ^^^^Z^/ic   nuisance ; 

{g)  burdens  arising  from  or  under  grants  express  or  irnpiied  from  the  Crown 

or  subject  superior,  e.,y.  Crown  duties  and  feu-duty  (witli  additional  feu-duty, 

taxed  casualties,  and  services) ;  reservations,  as  of  mhierals,  salmon-fishiugs, 

or  sporting  rights ;   servitudes,  e.g.  mill-dam  and  lade ;  bleaching,  right  of 

way  (peat,  foot,  horse,  drove,  or    cart  roads,  as   distinguislied  from  public 

right  of  way),  pasturage,  thirlage,  feal  and  divot,  stone  and  slate,  sand  and 

gravel,  sea  ware  for  manure,  and  the  urban  servitudes  of  light,  air,^  and 

prospect  (but  not  cutting  timber,  kelp  for  manufacture,  golfing, y«s  sjMciendi, 

trout-fishing,  etc.),  building  conditions,  including   conventional  nuisance; 

(h)  burdens  arising  under  family   settlements,   or  deeds  creatiug  a  limited 
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ownershi]),  e.g.  entail,  liferents,  localities,  provisions  and  annuities  ;  (J)  hurdem 
arising  tinder  special  contracts  or  secttrity  deeds,  e.g.  entailer's  debts,  real 
warrandice  (including  that  implied  in  excambions),  heritaljle  securities  and 
ground  annuals;  (k)  hurdcns  affecting  j^osscssion,  as  feu,  leasehold,  and 
crofters'  rights;  (/)  burdens  ariung  or  ivqwscd  by  2J'>''^scription — public 
rights  of  way,  as  well  as  certain  of  the  servitudes  above  enumerated;  (m) 
burdens  imposed  by  diligence  or  judicial  decision,  e.g.  iidiibition,  adjudication 
for  del)t  (where  adjudication  is  looked  on  as  a  title  to  lands,  it,  on  the 
other  hand,  is  subject  tu  the  burden  ui  redemption  and  expiry  of  the  legal), 
interdiction,  inlnl)ition  and  adjudication  implied  in  mercantile  sequestration, 
litigiosity,  and  jt.'dgc  warrants  of  the  Dean  of  Guild  Court  in  respect  of 
repairs. 


Burdens  (Public).— See  Public  Buudens. 

Burdenseck  or  Burdcnsack  was  an  old  rule  hi  the  law 
of  Scotland,  which  is  no  longer  recognised,  and  was  an  exception  to  the 
ordinary  law  of  theft.  The  rule  was  to  the  effect  that  if  a  person,  being  in 
a  state  of  destitution,  in  order  to  satisfy  hunger  took  a  calf,  or  a  ram,  or  as 
much  meat  as  he  could  carry  on  his  back,  this  was  not  theft.  There  is 
doubt,  however,  as  to  whether  the  exception  was  of  so  extensive  a  nature 
as  this,  some  authorities  being  of  opinion  that  the  rule  of  Burdenseck 
operated  only  as  a  mitigation  of  the  punisliment,  and  not  as  a  complete 
answer  to  the  charge  of  tlieft.  This  is  the  view  of  Tiaron  Hume,  who  treats 
the  subject  under  the  heading  of  Crimes  connnitted  under  compulsion  by 
want,  and  he  states  it  as,  in  his  time,  "  the  settled  law  of  Scotland  that  the 
judge  shall  apply  the  ordinary  pains  of  law  in  this,  as  in  every  other  case, 
where  a  person  knowingly,  and  for  his  own  advantage,  has  taken  the  pro- 
perty of  his  neighbour  ;  leaving  it  to  the  necessitous  offender  to  supplicate  his 
relief  from  his  jMajesty  "  (Hume,  i.  55  ;  cf.  Skene,  Treatise  on  Crimes,  ch.  13, 9). 

As  the  rule  has  for  long  been  obsolete  in  Scots  law,  it  is  of  no  conse- 
quence, except  as  a  matter  of  historical  interest,  how  far  it  applied.  It  is 
not  surprising  that  such  an  exception  to  the  ordinary  law  has  fallen  into 
disuse,  seeing  that  it  is  dangerous  in  principle,  and  must  have  been  found 
unjust  if  not  impracticable  in  its  application  (see  S.  L.  T.  i.  410). 

Burgage. — In  the  feudal  system  burgage  tenure  is  (as  to  the 
question  of  its  abolition,  see  infra,  p.  256)  a  manner  of  holding  of  lands  and 
buildings  within  the  territories  of  royal  burghs.  These  burghs  were  created 
or  "  erected  "  by  force  of  a  royal  charter  granting  jurisdiction  and  liberties  ; 
j)roviding  for  (or  implying)  services  of  watching  and  warding;  and,  it 
might  be,  stipulating  for  payment  of  a  certain  "  burgh  mail "  to  the  king. 
The  charter  might  or  might  not  define  the  territory  of  the  burgh  more  or 
less  exactly.  It  is  not,  however,  to  be  understood  that  burgage  tenure  was 
limited  to\vithin  the  burgh  wall  or  to  the  town.  The  territory  of  the 
burgh  might  extend  far  beyond.  Nor,  on  the  contrary,  does  it  follow  that 
everything  within  these  limits  is  or  was  burgage.  There  might  be  exceptions, 
express  or  implied,  in  the  charter  of  erection,  applicable  to  property  heltl  in 
feu  of  subject  superiors,  which  was  especially  the  case  when  a  burgh  of 
regality  was  raised  to  the  status  of  a  royal  burgh.  In  that  case  the  charter 
applied  to  the  effect  of  constituting  such  property  part  of  the  burgh,  but 
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the  feu-holding  and  the  superior's  riglits  were  preserved  intact.  Again, 
the  burgh  might,  after  its  erection,  acquire  additional  territory  by  purchase 
or  otherwise ;  that  would  not  be  burgage  except  by  force  of  a  new  erection. 
An  exception  of  another  kind  arises  from  the  granting  of  feus  of  property 
held  burgage  (see  infra,  p.  251).  It  is  to  be  observed  that  the  term 
burgage  as  here  used  is  descriptive  of  a  feudal  tenure,  not  of  a  burghal  or 
other  "arm.  The  last-mentioned  exception,  indeed,  shows  that  the  same 
property  may  be  held  burgage  and  non-burgage  at  the  same  time,  but  in 
different  relations. 

This  tenure  is  proper  only  to  royal  burghs,  and  not  to  burghs  of  any  of 
the  other  kinds  known  to  the  law  of  Scotland ;  but  there  are  indications 
that  burghs  of  regality  might  acquire  by  custom  some  of  the  qualities  of 
burgage  tenure.  Musselburgh,  indeed,  is  an  instance  of  a  burgh  of  regality 
with  titles  bearing  to  be  held  of  Her  Majesty  in  free  burgage;  but 
Musselburgh,  though  not  a  royal  burgh,  holds  a  royal  charter.  Accordingly, 
it  appears  that  not  only  might  there  be  a  royal  burgh  without  proper 
burgage  tenure,  but  also,  on  the  other  hand,  tliat  there  might  be  burgage 
tenure,  or  an  approximation  to  it,  outwith  a  royal  burgh. 

Apart  from  Coatbridge,  which  is  a  very  recent  statutory  addition,  there 
are  seventy  royal  burghs  in  Scotland.  Of  these  it  is  understood  that 
sixty-four  have  burgage  tenure  and  a  burgh  register  of  sasines,  and  that 
the  remaining  six  have  neither.  Musselburgh,  which,  as  just  mentioned, 
has  a  burgage   tenure    though  only  a  burgh  of  regality,  has   no   burgh 


register 


For  the  sake  of  completeness,  the  names  of  the  burghs  may  be  given. 
The  following  are  the  sixty-four  royal  burghs  with  burgage  tenure  and 


burgh  register : — 

Arbroath. 

Aberdeen. 

Annan. 

Anstruther  Wester. 

Auchtermuchty. 

Ayr. 

Banff. 

Brechin. 

Burntisland. 

Crail. 

Cullen. 

Culross. 

Cupar-Fife. 

Dingwall. 

Dumbarton. 

Dumfries. 


Dunbar. 

Dundee. 

Dunfermline. 

Dysart. 

Earlsferry. 

Edinburgh. 

Elgin. 

Falkland. 

Forfar. 

Forres. 

Fortrose. 

Glasgow. 

Haddington. 

Inverkeithing. 

Inverness. 

Inverurie. 


Irvine. 

Jedburgh. 

Kilrenny. 

Kinghorn. 

Kintore. 

Kirkcaldy. 

Kirkcudbright. 

Kirkwall. 

Lanark. 

Lauder. 

Linlithgow. 

Lochmaben. 

Montrose. 

Nairn. 

Newburgh. 

New  Galloway. 


North  Berwick. 

Peebles. 

Perth. 

Pittenweem. 

Queensferry. 

Renfrew. 

Rothesay. 

Rutherglen. 

St.  Andrews. 

San(£uhar. 

Selkirk. 

Stirling. 

Stranraer. 

Tain. 

Whithorn. 

Wigtown. 


The  six  royal  burghs  which  have  neither  luirgage  tenure  nor  registers 
are :  Anstruther  Easter,  Campbeltown,  Dornoch,  Inveraray,  Kilrenny,  and 
Wick.  None  of  these  ever  had  either  burgage  tenure  or  burgh  register, 
except  Dornoch,  which  had  both.  The  Dornoch  register  was  discontinued 
in  1809,  and  therefore  the  Imrgage  tenure  was  gradually  superseded. 

The  case  of  l^urghs  with  burgage  tenure  but  with  no  register  is  speci- 
ally provided  for  in  sec.  151  of  the  Consolidation  Act,  1868.  The  writs 
are  recorded  in  the  county  register.  The  terms  of  that  section,  and 
also  of  sec.  153,  are  important  in  connection  with  what  has  been  said 
above  regarding  the  burghs  in  which  burgage  tenure  is  found.  Sec.  151 
speaks  of  "any  burgh  in  which  lands  are  held  burgage";  and  sec.  153 
expressly  refers,  in  a  similar  connection,  to  "  any  royal  or  other  burgh." 


BURGAGE  249 

It  does  not  cleurly  appear  wliat  formalities  or  changes  took  place 
regarding  the  holding  and  tit'fs  of  the  individual  owners  on  the  erection  of 
an  area  into  a  royal  burgh.  There  is,  ho\vev(;r,  authority  for  the  statement 
that  the  grant  to  the  community  did  not  require  sasine  to  perfect  it.  This 
certainly  was  so  in  the  case  of  a  re-erection  {Aytuun,  1833,  118.  G7G). 
The  same  case  establishes  the  power  of  the  magistrates  to  prescribe  a  right 
of  property  for  the  connnunity,  notwithstanding  the  inclusion  of  the  same 
suhjects  in  private  l)urgage  titles  reneweel  by  the  magistrates  from  time  to 
time,  but  not  clothed  with  possession. 

The  ([uestions  have  been  much  discussed:  Who  is  vassal  in  ))urgage 
tenure,  the  comnnmity  of  the  l)urgh  or  the  individual  owner?  and,  What  is 
the  true  aspect  of  the  relation  between  the  community  and  the  individual 
owner  ?  The  answer  is,  that  the  only  feudal  superiority  is  in  the  Crown, 
that  the  community  hold  direct  of  the  Crown  their  common  ]jroperty  (so 
far  as  included  in  the  royal  charter),  and  also  their  burglud  capacity  and 
estate,  witli  all  attacliing  rights  and  privileges;  and  that  the  individual 
burgage  owner  holds  his  private  property  also  direct  of  the  Crown,  and  not 
of  the  community.  That  the  burgh  holds  direct  of  the  Crown  is  evidenced 
by  the  charter ;  the  burgh  in  its  origin  is  the  legal  creation  of  the  Crown. 
It  is  this  direct  tenure  that  distinguishes  royal  burghs  from  burghs  of 
regality.  Robert  the  J>ruce,  indeed,  attempted  to  interpose  subject-superiors, 
as  in  the  case  of  his  grant  of  the  royal  burghs  of  Elgin,  Forres,  and  Nairn  to 
Randolph,  Earl  of  Moray;  but  the  attempt  was  frustrated  by  Statute 
(Innes,  Legal  Antiquities,  117).  In  like  manner,  it  is  Ijeyond  doubt  that 
each  individual  owner  holds  his  property  direct  of  the  Crown.  The  titles 
have  always  been  express  to  that  etTect.  Before  1847,  on  the  occasion  of  a 
sale,  the  resignation  by  the  seller  was  in  the  hands  of  the  magistrates,  as  in 
the  hands  of  the  sovereign, "  immediate  lawful  superior  thereof ";  and  the  Act 
of  that  year  prescribed  similar  words,  namely,  "  to  ])e  holden  of  Her  Majesty 
in  free  burgage."  Further,  when  a  burgh  was  suppressed,  the  owners 
continued  to  hold  direct  of  the  Crown,  but  by  blench  tenure.  It  is 
necessary  to  keep  distinct  the  two  matters  of  feudal  superiority  and 
municipal  jurisdiction  and  authority.  "  Though  the  bailies  of  the  burgh 
have  a  superiority  in  point  of  dignity  and  jurisdiction  over  their  fellow- 
burgesses,  they  are  not  for  that  reason  superiors  of  the  burgh  in  a  feudal 
sense"  (Ersk.  ii.  iv.  9).  But  the  two  are  co-related,  for  no  burgage- 
holder  could  be  infeft  prior  to  1847  without  the  intervention  of  one  of  the 
bailies  and  the  town  clerk.  The  origin  of  this  rule  is  to  be  found  in  the 
Act  1567,  c.  27  (34).     It  provides: — 

Forsamekle  as  the  greit  hurt  done  of  befoir  within  burgh  be  geving  of  sesiugis  is 
privatlie  without  anc  baillie  and  ane  common  chnk  of  burgh  quhairthrow  our  Soverani 
Lordis  liegis  may  bee  defraudit  greitlie,  Tlieirfoir  it  is  st;itute  and  ordanit  .  .  .  that 
na  sesing  be  gevin  within  burgh  of  ony  maner  of  hind  or  tenement  witliiu  the  samin 
in  ony  tynie  cuming,  bot  be  ane  of  the  baillies  of  the  burgh  and  the  commoun  clerk 
theirof  :  And  gif  ony  sesing  beis  utherwayis  gevin  heirefter,  to  be  null  and  of  nane 
availl,  force,  nor  ellVct. 

Notwithstanding  some  expressions  apparently  to  the  contrary,  this  Act 
is  limited  to  burgage  tenure  ;  that  is  the  true  meaning  of  the  phrase 
"  within  burgh."  The  action  of  the  magistrates  under  the  Stjitiite  was 
purely  ministerial  or  executorial  on  behalf  of  the  Crown.  So  strong 
was  the  rule  reiiuiring  the  intervention  of  the  bailies,  that  a  subse- 
quent sasine  so  expede  was  preferred  to  a  prior  infeftment  by  direct  act  of 
the  Crown  {Kincardine,  1686,  Mor.  6894).  And  even  yet  no  one  can  be 
infeft  in  a  burgage  property  without  the  intervention  of  the  town  clerk, 
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inasmuch  as  he  still  acts  as  keeper  of  the  burgh  register.    This,  indeed,  does 
not  now  liold  in  the  cases  where  there  is  no  burgh  register. 

The  peculiarities  in  burgage  holding,  as  contrasted  with  other  feudal 
tenures,  arc  generally  stated  as  :  (1)  no  feu-duty  ;  (2)  no  casualties  ;  (3)  greater 
freedom  of  alienation,  but  only  by  way  of  transferring  the  existing  estate, 
for  (4)  it  is  generally  laid  down  that  the  individual  burgage  vassal  could 
not  sub-feu.  But  each  of  these  points  requires  explanation  and  modifica- 
tion : — 

1.  Fcu-Duty. — The   distinction   grounded  on  the  absence  of  feu-duty 
takes  us  back  to  the  question.  Who  is  the  vassal  ?     If  the  community  be 
regarded  as,  or  as  representing,  the  vassal  to  certain  effects,  it  may  very 
well  be  said  that  the  "  burgh  mail  "  before  referred  to  was  of  the  nature  of 
a  feudal  payment  or  duty.     But  as  regards  the  individual  owner,  there  can 
lie  no  feu-duty.    It  has  been  attempted  in  many  cases  to  attach  feu-duties  to 
burgage  tenure,  but  it  has  been  clearly  decided  that  to  do  so  is  incompetent 
and  impossible  {Mags,  of  Arbroath  v.  Lkkson,  1872,  10  M.  630).     Many 
properties  in  burghs  are  indeed  held  under  titles  which,  while  expressly 
declaring  the  holding  to  be  burgage  of  the  Crown,  go  on  to  condition  that 
the  property  is  so  held  for  payment  to  the  magistrates  or  other  parties  of  an 
annual "  feu-duty."    The  stipulated  sums,  however,  are  not  feu-duties,  nor  can 
they  be  sustained  as  real  ])urdens  :  but  the  proprietor  for  the  time  being,  who 
has   taken   his  title   subject  to  the  so-called  feu-duty,  is  under   personal 
liability  therefor  for  the  period  of  his  ownership.      These  cases   are,  of 
course,  to  be  distinguished  from  each  of  two  separate  operations,  namely,  the 
creation  of   (1)  ground-annuals  and  (2)  sub-feus.      Of  these  the   former 
always  was,  and  the  latter  is  now  declared  always  to  have  been,  an  effectual 
method  of  alienating  burgage  property  under  reservation  of  a  permanent 
annual   payment.      The   constitution   of   a   ground-annual  was  the  usual 
method  before  1874,  on  account  of  the  inability  (real  or  imaginary)  to  grant 
sub-feus.     The  principle  of  Dickson's  case  is  the  incompatibility  of  burgage 
tenure  and  feu-duty.     There  may  be  either,  but  not  both.     The  method  by 
ground-annual  is  effectual,  because  in  it  we  have  burgage  without  feu-duty ; 
and  the  method  by  sub-feuing  is  effectual,  because  in  it  we  have  feu-duty 
without  burgage.     The  ground-annual  is  not  a  feu-duty,  but  is  merely  a 
definite  annual  sum  aptly  reserved.     Again,  in  the  case  of  sub-feuing,  tlie 
feu-duty  is  attached,  not  to  the  burgage  tenure  under  which  the  granter  of 
the  feu  himself  holds,  but  to  tlie  ordinary  feudal  tenure  under  which  the 
new  vassal  is  to  hold. 

But  while,  in  the  case  of  the  individual  owner,  there  is  not,  and  never 
was,  any  feudal  payment,  it  is  not  to  be  inferred  that  there  was  no  reddendo 
or  return  for  the  holding.  It  has  already  been  stated  that  the  charters  of 
erection  often  expressed  the  condition  of  watching  and  warding  as  services 
to  be  rendered  in  return  for  the  "rant.     Ihit  even  though  the  charter  was 

... 

silent  on  the  subject,  such  services  were  due  by  implication.  They  of 
course  had  reference  to  keeping  order  within  the  burgh,  and  warding  off 
attacks  from  without.  Tiiis  again  suggests  the  co-relation  of  the  municipal 
and  feudal  functions  in  l)urgage  tenure.  Olwiously  the  responsibility  for 
order  lay  on  the  magistrates,  and  theirs  was  the  duty  of  organising  the 
town's  bands  ;  but  the  members  of  the  force  must  needs  be  obtained  from 
the  individual  burgesses.  An  interesting  reference  to  this  old  burgage 
obligation  of  watching  and  warding  is  found  in  the  Act  for  disarming  the 
Highlands  after  the  lieljellion  of  1715  (1  Geo.  i.  c.  54).  It  contains  (s.  6) 
an  exception  in  the  form  of  licence  to  "  the  magistrates  of  every  burgh 
royal  to  have  in  their  custody  a  sufficient  nundjer  of  arms  for  keeping 
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guard  within  their  Ijiirghs,  and  the  inhabitants  of  Inirghs  njyal  tu  use  the 
said  arms  in  keeping  guard,  according  to  the  directions  of  tlieir  respective 
niagiKtrates."  And  the  statutory  clause  of  obligation  to  infeft  introduced 
i)y  the  1847  Act  is  declared  to  imply  an  obligation  to  infeft  "  for  service  of 
burgh  used  and  wont." 

2.  Casualties. — If  liferent  escheat  be  accounted  a  feudal  casualty,  it  is  not 
correct  to  say  that  burgage  knew  or  knows  no  casualty.  Hope  specially 
refers  to  tliis,  and  indeed  expresses  himself  quite  generally  :  "  The  casualties 
of  superiority  belong  only  to  tlie  king,  such  as  liferent  escheat  by  horning." 
He  admits  there  is  no  non-entry;  "whereof,"  he  says,  "there  is  no  reason 
but  custom  "  (Minor  Practicks,  9G).  See  also  the  Act  of  Annexation,  1587,  c. 
2!),  for  the  ilistinetion  l)etween  r(jyal  burghs  and  burghs  (^f  regality  regarding 
"  their  non-entries."  Erskine  (li.  iv.  8),  following  Craig,  gives  more  definite 
reasons  for  the  absence  of  that  casualty,  as  well  as  those  of  ward,  relief,  and 
marriage,  namely,  that  the  burgh  "  neither  marries,  dies,  nor  is  minor."  This 
does  not,perhaps,accord  well  with  the  doctrine  that  the  individual  owner  is  the 
direct  vassal  of  the  Crown ;  and  besides,  it  fails  in  its  application  to  blench 
holding,  where  ward  and  marriage  at  least  were  unknown,  and  in  which  the 
entry  was  often  taxed  at  a  purely  nominal  amount.  The  casualties  of  ward 
and  marriage  were  peculiar  to  the  military  or  ward  holding,  and  therefore 
had  no  place  in  burgage,  though  it  is  true  that  Craig  (1.  10.  ."U)  assimilates 
burgage  to  wartl  tenure.  Further,  it  is  the  case  that  neither  relief  nor 
composition  was  or  is  due.  But  as  neither  of  these  is  or  can  be  payable  in 
modern  feus,  this  distinction  has  so  far  disappeared. 

3.  AUciiation. — The  liberty  of  alienation  of  the  existing  estate  {i.e.  by 
substitution  as  distinct  from  subinfeudation)  was  a  bold  contrast  with  other 
feudal  tenures.  ]jut  this  contrast  gradually  dinunished  as  the  like  freedom 
was  conferred  in  the  other  holdings.  The  contrast  was  complete  only  in 
very  ancient  times ;  it  disappeared  suljstantially  in  1747  (20  Geo.  il.  c. 
50,  s.  12),  and  absolutely  in  1847  (10  &  11  Vict.  c.  48,  s.  6).  And  even 
while  this  distinction  remained  in  favour  of  burgage-holding,  it  was  very 
materially  modified  by  the  fact  that  in  the  other  tenures,  while  alienation 
by  substitution  was  more  or  less  incompetent,  practically  the  same  result 
could  be  reached  by  subinfeudation,  unless  that  had  l)een  specially  pro- 
hibited. 

4.  Subinfeudation. — Tn  burgage  tenure,  on  the  other  hand,  it  is  usually 
laid  down  that  subinfeudation  was  incompetent  to  the  individual  vassal. 
By  the  Conveyancing  Act  1874  (s.  25),  such  power  is  expressly  given,  and 
all  previous  sub-feus  receive  statutory  confirmation.  But  indeed  there  is 
no  clear  authority  for  the  proposition  even  prior  to  1874  (Hendry,  Manual, 
3rd.  ed.,  p.  359).  Certainly  security  infeftments  de  me  were  held  eflectual 
even  before  1874  {Bcnnct,  1711,  Mor.  6895).  It  was  generally  held  that 
the  magistrates  could  grant  feus  of  burgage  property  for  an  adeijuaie  feu- 
duty  (see  L.  Deas  in  DicJcson's  case,  supra).  In  some  instances  royal 
charters  contained  express  power  to  that  effect.  The  charter  of  the  burgh 
of  Inverurie  is  an  instance. 

Apart  from  the  qualities  of  the  tenure  itself,  there  a  few  general  points 
wliich  require  mention; — 

(1)  Tcrce. — Until  1861  l)urgage  su])jects  yielded  no  terce.  But  if  the 
husband  died  after  6th  August  1861,  this  distinction  does  not  hold  (24  & 
25  Vict.  c.  86,  s.  12).  The  procedure  for  completing  the  widow's  right  is 
the  same  as  in  feu-holilings. 

(2)  Tcinds. — The  erection  into  a  royal  burgh  does  not  carry  teinds,  nor 
does  it  give  a  title  on  which  to  found  prescriptive  possession  of  teinds. 
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The  fact  that  property  is  burgage  does  not  confer  exemption  from  teind 
{Lcarmonth,  1859,  21  D.  890). 

(3)  Entail— V>\\Y^Age  property  may  be  entailed  (Bell,  Convtv/an/^iiuj, 1020). 

(4)  Lo/uj  Zca.so'.— Although  it  was  not  until  1874  that  sub-feus  by  in- 
dividual burgage  owners  were  recognised,  the  Kegistration  of  Leases  Act, 
1857,  expressly  authorised  the  creation  of  feudalised  subordinate  rights  by 
way  of  lease.  The  only  distinctions  taken  in  the  Act  between  feu  and 
burgage  tenures  are  (s.  18),  that  in  the  former  it  is,  while  in  the  latter  it  is 
notrnecessary  to  set  forth  in  the  lease  "  the  name  of  the  lands  of  which  the 
subjects  let  consist  or  form  a  part"  and  "the  extent  of  the  land  let." 

(5)  Commons  belonging  to  royal  burghs  and  held  in  burgage  tenure  are 
excepted  from  the  "Act  concerning  the  dividing  of  comnionties "  (1695, 
c.  38  (69):  Hunter,  1854,  16  D.  641). 

(6)  Jedge  Wahrants  (q.v.). — These  are  not  limited  to  burgage  tenements, 
but  extend  to  all  buildings  in  burghs. 

After  1847  (10  &  11  Vict.  c.  49),  and  down  to  1860,  the  differences  in  a 
disposition  of  burgage  property  as  compared  with  a  disposition  of  a  feu- 
subject  were — 

1.  The  obligation  to  infeft  was  "  to  be  holden  of  Her  Majesty  in  free 

burgage." 

2.  Instead  of  an  obligation  to  relieve  the  disponee  of  feu-duties,  casual- 

ties, and  public  burdens,  the  relative  obligation  was  "  to  free  and 
relieve  the  disponee  of  all  cess,  annuity,  ground-annual,  and  other 
public  and  parochial  burdens." 

3.  The  statutory  form  of  warrandice  was,  "  And  I  grant  warrandice  as 

accords,"  which,  unless  specially  qualified,  implied  absolute  warran- 
dice as  regards  the  lands  and  writs,  and  warrandice  from  fact  and 
deed  as  regards  the  rents.  The  addition  of  the  words  "  as  accords  " 
was  curious ;  they  would  themselves  have  been  held  sufficient  in 
certain  circumstances  to  constitute  a  "  special  qualification  "  in  the 
case  of  non-burgage  property. 

4.  No  precept  of  sasine.     The  reason  was  that  infeftment  could  not  be 

effected  by  confirmation,  but  only  by  resignation. 
The  following  changes  have  been  made  from  time  to  time  on  the  above 
points : — 

Between  1860  (23  &  24  Vict.  c.  143)  and  1868— 

1.  It  was  unnecessary  to  insert  any  obligation  to  infeft,  but  it  must 

always  have  been  convenient  to  have  the  distinct  statement  on  the 
face  of  the  title  that  the  property  was  held  burgage. 

2.  It  was   unnecessary   to   insert  a   procuratory  of   resignation.     The 

reason  was,  that  by  the  1860  Act  resignation  was  superseded. 
Between  1868  (31  &  32  Vict.  c.  101)  and  1874— 

1.  There  was  introduced,  in  lieu  of  the  obligation  to  infeft,  a  simple 

statement :  "  to  be  holden  the  said  subjects  of  Her  Majesty  in  free 
burgage." 

2.  The  obligation  to  relieve  referred  to  "  ground-annual,  cess,  annuity, 

and  other  public  burdens." 

3.  The  words  "  as  accords "  were  omitted  from  the  warrandice  clause 

when  absolute  warrandice  was  intended. 
Since  1874  (37  &  :!8  Vict.  c.  94)— 

1.  There  can  be  no  procuratory  of  resignation,  and  if  such  is  inserted,  it 

is  to  be  held|)ro  non  scripto  (s.  26). 

2.  "  There  shall  not,  after  the  commencement  of  this  Act,  be  any  distinc- 

tion between  estates  in  land  held  burgage  and  estates  in  land  held 
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feu,  ill  so  fur  uh  regards  the  conveyances  relating  thereto  "  (s.  25). 
Ikit  the  very  next  section  permits  the  continued  use  of  "  the  forms 
allowed  by"  the  18G8  Act,  and  merely  provides  that  "the  forms 
applicable  to  lands  held  feu  shall  be  applicaljle  likcnvise."  I'he  fact  is, 
that  the  two  forms  are  indistinguishable,  exct'i)t  that  in  burgage 
jiruperty,  (1)  in  a  description  by  reference,  both  burgh  and  county 
must  be  specified  ;  (2)  though  it  is  not  necessary,  still  it  is  practically 
convenient  to  have  the  tenure  earmarked  by  the  declaration  that 
the  property  is  "  to  be  holden  of  Her  Majesty  in  free  burgage  " ; 
and  (;'))  in  the  obligation  of  relief,  the  words  "feu-duties  and 
casualties"  will  be  left  out,  and  it  is  usual  to  specify  "ground- 
annual,  cess,  and  annuity " ;  Init  this  clause  gives  nothing  which 
woidd  not  be  implied. 
Accordingly,  the  following  is  a  style  of  the  modern  disposition  of  a 
house  held  Ijurgage  : — 

I,  ^.  J!.,  in  consideration  of  the  sum  of  £1000  paid  to  im;  l>y  C.  I),  (of  which  I 
acknowledge  tlie  recei})t  and  discharge  him),  have  sola  and  do  hereby  dispone  to  the  said 
C.  D.,  and  his  heirs  and  assignees  whomsoever,  heritahly  and  irredeemahly,  All  and  whole 
that  house,  1  King  Street,  in  the  burgh  and  county  of  Edinlmrgh,  with  ground  attached 
and  pertinents,  being  the  subjects  particularly  described  in  the  disposition  by  E.  F.  in 
my  favour,  dated  the  1st,  and  recorded  in  the  Register  of  Sasines  tor  the  Burgh  of 
Edinburgh  on  tlie  15111,  both  days  of  May  1894,  together  with  my  whole  right,  title,  and 
interest,  present  and  future,  therein  [refer  to  hardens,  if  niiij]  :  "With  entry  at  the  term  of 
Whitsunday  189G  :  To  be  holden  the  said  subjects  of  Her  Majesty  in  free  burgage  :  And 
I  assign  the  writs,  and  have  delivered  the  same  according  to  inventory  :  And  I  a.ssign 
the  rents  :  And  I  bind  myself  to  free  and  relieve  the  said  disponee  and  his  foresaids  of 
all  ground-annual,  cess,  annuity,  and  other  puldic  burdens  :  And  1  grant  warrandice  : 
And  I  consent  to  the  registration  hereof  for  preservation. — In  witness  whereof,  I  have 
sul)scribed  these  presents  at  Edinburgh  on  the  10th  day  of  May  1896  before  the  witnesses 
also  hereto  subscribing,  whose  designations  are  appended  to  their  signatures. 

(1.  H.,  W.S.,  Edinburgh,  Witness.  A.  B. 

I.  K.,  clerk  to  said  G.  IL,  Witness. 

We  now  pass  to  consider  the  method  and  forms  in  wdiich  a  disponee  of 
burgage  property  has  from  time  to  time  acquired,  and  now  acquires,  a  real 
right.  The  main  point  to  be  kept  in  view  is,  that  the  procedure  was  always 
by  resignation  only.  The  resignation  was  made  in  the  hands  of  one  of 
the  bailies  of  the  burgh,  as  representing  the  Crown.  The  procuratory  of 
resignation,  prior  to  1847,  ran  in  these  terms: — 

And  I  bind  me  ...  to  infeft  and  seize  the  said  B  .  .  .,  and  that  by  resignation  in 
manner  underwritten,  to  be  holden  of  Her  Majesty  in  free  burgage  for  service  of  burgh 
used  and  wont;  and  ...  I  hereby  constitute  .  .  .  my  procurators,  giving  to  them 
full  power  .  .  .  for  me  and  in  my  name  to  conqiear  before  the  Lord  Provost  or  any  one 
of  the  bailies  of  the  burgli,  and  there,  with  all  due  reverence  and  humility  as  becometh, 
purely  and  simply  by  staff  and  baton,  as  use  is,  to  resign,  as  I  hereby  resign,  surrender, 
upgive,  overgive,  and  deliver  [the  property]  in  the  hands  of  the  Lord  Provost  or  any  one 
of  the  bailies  of  the  burgh,  as  in  the  hands  of  Her  Majesty,  immediate  lawful  superior 
thereof,  in  favour  and  for  new  infeftment  of  the  same  to  be  made  to  the  said  B. 

The  ceremony  took  place  on  the  ground  of  the  lands.  The  persons 
present  were  five,  namely:  (1)  the  procurator  for  the  disponer  and 
attorney  for  the  disponee — one  person  ;  (2)  one  of  the  bailies  of  the  burgh  ; 
(3)  the  town  clerk,  as  notary ;  and  (4,  5)  two  witnesses.  The  ceremony  was 
twofold :  resignation  made  by  the  old  proprietor  and  accepted  by  the  bailie, 
and  sasine  given  by  the  bailie  to  the  new  proprietor.  The  symbols  in  the 
resignation  were  staif  and  baton  ;  and  in  the  sasine,  earth  and  stone,  and 
sometimes  hasp  and  staple.  Both  acts  were  recorded  in  one  instrument. 
It  was  thus,  in  fact,  an  instrument  of  resignation  and  sasine,  but  it  was  geuer- 


254  BUBGAGE 

ally  described  as  an  instrument  of  sasine  merely.  The  Act  1681,  c.  11  (13), 
required  these  instruments  to  be  recorded  within  sixty  days  of  their 
date.  The  town  clerk  had  the  monopoly  of  acting  as  notary.  He  appended 
a  long  Latin  docquet.  He  and  the  witnesses  signed  each  page  of  the 
instrument. 

In  1845  (8  &  9  Vict.  c.  35)  the  only  changes  made  were,  that  it  was 
made  optional  to  have  the  ceremony  on  the  lands  or  in  the  council  chamber : 
in  the  latter  case  the  symbol  was  a  pen ;  and  in  any  case  the  docquet  was 
dispensed  with. 

In  1847  the  whole  ceremony,  and  all  symbols,  and  the  intervention  of 
the  provost  or  a  bailie,  were  all  superseded.  What  was  substituted  was  the 
presentation  of  the  disposition  to  the  town  clerk,  being  a  notary  public,  who 
thereupon  subscribed  and  recorded  an  instrument  of  sasine  in  a  simpler  form. 
The  town  clerk  prefixed  his  motto  to  his  signature.  The  witnesses  signed 
the  last  page  only.  The  instrmnent  might  be  recorded  at  any  time  during 
the  life  of  the  disponee. 

In  1860  the  instrument  was  superseded.  The  disposition  was  itself 
recorded,  with  a  warrant.  As  a  compensation  to  town  clerks  appointed  prior 
to  8th  March  1860,  they  were  allowed  to  charge,  for  recording  the  disposi- 
tions, the  same  fees  as  they  would  have  charged  for  preparing  and  recording 
an  instrument  thereon. 

Briefly,  then,  the  historical  development  in  its  outstanding  features  has 
been  this : — 

Prior  to  1845     .         Ceremony  on  the  ground  and  instrument  of  sasine. 

1845 .  .  .  Ceremony  simplified,  but  both  ceremony  and  in- 
strument retained. 

1847  .         .         .         Ceremony  abolished,  but  instrument  retained. 

1860 .         .         .         Instrument  abolished,  and  disposition  recorded  de 

flano. 

The  next  matter  to  be  considered  is  the  procedure  in  the  making  up  of 
burgage  titles  in  transmissions  from  the  dead  to  the  living.  The  out- 
standing peculiarity  was,  that  where  the  ancestor  died  infeft,  the  bailies  of 
the  burgh  w^ere,  at  their  own  hand,  entitled  to  ascertain  and  recognise  the 
heir's  right.  The  bailie  himself  conducted  the  inquiry,  served  and  cognosced 
the  heir,  and  gave  him  sasine.  Before  1845  the  ceremony  took  place  on 
the  ground  of  the  subjects.  The  persons  present  were:  (1)  the  bailie;  (2) 
the  heir  or  his  procurator;  (3)  two  or  more  witnesses;  and  (4)  the  town 
clerk.  The  bailie  took  the  evidence  of  the  witnesses  on  the  point  of  pro- 
pinquity (or  this  might  be  dispensed  with  altogether),  and,  if  satisfied,  gave 
possession  by  earth  and  stone  and  hasp  and  staple.  The  heir  or  his  pro- 
curator entered  the  premises  and  shut  the  door ;  and  immediately  coming 
out  again,  took  instruments  in  the  hands  of  the  town  clerk  as  notary.  One 
instrument  w^as  expede  to  establish  the  heir's  propinquity  and  infeftment. 
It  w'as  called  an  instrument  of  cognition  and  sasine.  The  notary  and 
witnesses  signed  each  f)age.  The  instrument  required  to  be  recorded 
within  sixty  days  of  its  date. 

An  alternative  method  was  by  special  service  before  the  Burgh  Court, 
followed  by  sasine.  It  proceeded  on  the  heir's  claim  w^ithout  the  necessity 
of  any  brieve  from  Chancery.  There  might,  however,  be  such  a  brieve. 
If  there  was,  there  was  also  a  retour ;  otherwise,  not.  A  third  alternative 
course  was  a  simple  writ  of  dare  constat  by  the  magistrates,  followed  by 
sasine,  but  this  was  of  doubtful  efficacy. 

Dealing  with  the  leading  method,  namely,  entry  by  cognition  and  sasine, 
the  1845  Act  allowed  the  ceremony  to  take  place  on  the  premises  or  in 
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the  council  cliamber ;  in  the  latter  case  the  symbol  was  a  pen,  and  in 
either  case  the  notary's  docquet  was  dispensed  with.  15ut  still  the  notary 
and  witnesses  signed  each  page,  and  the  sixty  days'  limit  for  recording  was 
retained. 

No  changes  were  made  in  1847.  The  Burgage  Tenure  Act  of  that  year 
was  limited  to  transmission  i7iter  vivus,  and  the  Service  of  Heirs  Act  of 
the  same  year  was  specially  declared  not  to  touch  "  the  service  and  entry  of 
heirs  inore  Innyi." 

The  18G0  Act  did  not  abolish  the  old  })rocedure,  but  practically  it 
superseded  it  by  an  approximation  to  ordinary  feudal  forms,  two  new  (or 
revived  and  adapted)  alternative  modes  being  provided,  namely :  (1)  writ  of 
claix  co'tistat  by  the  magistrates,  recorded  with  a  warrant;  (2)  special  service 
before  the  Sheriil'  of  Chancery  or  Sherilf  of  the  county  in  which  the  burgh 
is  situated,  the  extract  decreu  being  recorded  with  warrant. 

It  would  appear  that  entry  more  burgi  is  now  incomfctcnt  in  view  of 
sec.  25  of  the  1874  Act,  which  provides  that  there  shall  not  be  any  dis- 
tinction between  feu  and  Inirgage  as  regards  "  the  completion  of  titles." 
The  somewhat  inconsistent  terms  of  the  following  section  are  limited  to 
"  conveyances." 

The  special  power  and  monopoly  to  the  bailies  in  the  establishment  of 
the  heir's  propin(|uity  were  limited  to  the  case  of  the  ancestor  being  infeft. 
If  he  died  with  a  personal  right  only,  the  heir  always  required  to  expede 
a  general  service.  That  gave  him  right  to  the  unexecuted  procuratory  of 
resignation  in  the  ancestor's  title,  whereupon  he  resigned  in  tlie  hands  of 
the  bailies  as  representing  the  Crown,  and  was  infeft  under  an  ordinary 
burgage  instrument  of  sasine ;  or,  after  18G0,  he  would,  and  now  will, 
proceed  by  notarial  instrument. 

Much  doubt  has  been  created  by  the  provisions  in  the  1874  Act  as  to 
the  register  in  which  deeds  are  to  be  recorded  which  relate  to  feus  of 
burgage  property.  The  Act  (s.  25)  authorises  future  feus,  and  further 
provides  as  follows: — 

The  titles  of  all  such  feus  granted  before  the  coninienceinent  of  this  Act  shall  be 
unchallengeable  on  the  grounds  that  such  feus  are  of  land  held  by  burgage  tenure,  or 
that  such  titles  have  been  recorded  in  the  Burgh  Register  of  Sasines.  Writs  affecting 
land  which  iuunediately  ]irior  to  the  commencement  of  this  Act  was  held  Inirgage,  shall 
be  recorded  in  the  Uui-gh  Kegister  of  Sasines. 

There  appear  to  be  at  least  three  questions,  namely.  In  which  register — 
county  or  burgh — are  the  following  writs  to  be  recorded  ? — (1)  Transmissions 
after  1874  of  a  feu  constituted  before  1874  by  registration  in  the  Burgh 
Kegister  of  Sasines ;  (2)  transmissions  after  1874  of  a  feu  constituted  before 
1874  by  registration  in  the  county  register;  (8)  a  feu-charter  granted  after 
1874.  Before  dealing  with  these  questions  it  is  necessary  to  state  that  there 
is  clear  authority  for  the  view  that,  though  there  was  diversity  of  practice 
before  1874,  the  only  correct  method  was  to  record  feu-rights  of  burgage 
l)roperty  in  the  county  register  {Earl  Fife's  Trs.  v.  j\far/s.  of  Aberdeen,  1842, 
4  D.  1245).  Tliis  is  clearly  recognised  in  the  legislative  relief  given  to  the 
recording  of  such  deeds  in  the  burgh  register,  which  implies  that  such 
relief  is  necessary, — that  is,  that  such  recording  was  wrong. 

(1  and  2)  Prior  Feus. — It  is  generally  taken  to  be  the  meaning  of  the 
Act  that,  as  regards  all  feus  constituted  before  1874,  wherever  recorded, 
subsequent  transmissions  are  to  be  recorded  in  the  county  register.  "We 
hold  that  this  is  correct.  It  is  in  the  Act  recognised,  as  above  stated,  that 
they  ought  always  to  have  been  recorded  in  that  register,  and  the  only 
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diiectiou  to  record  in  the  burgh  register  is  limited  to  "  writs  affecting  land 
which  inuuediatcly  prior  to  the  commencement  of  this  Act  was  held 
burgage,"  which  was  not  the  case  in  the  instances  supposed. 

(3)  As  regards  feus  constituted  after  1874,  ditferent  views  have  been 
expressed.  We  liold  that  the  burgh  register  is  the  competent,  and  the 
only  competent,  record.  The  proposal  to  support  the  opposite  view  by 
interpolating  the  words  "  other  than  feu-rights  "  in  the  sentence  beginning 
"  Writs  affecting  land,"  seems  altogether  inadmissible,  as  being  a  pure 
instance  of  begging  the  question.  It  is  clearly  provided  that  if  the  land 
was  held  burgage  "  immediately  before  the  commencement  of  this  Act," 
then  the  deeds  must  be  recorded  in  the  l)urgh  register ;  and  that  is  the 
case  in  the  instances  now  under  consideration.  There  is  ample  practical 
reason  to  support  this  construction  as  being  the  true  meaning  of  Parlia- 
ment, for  it  is  very  desirable  that  all  deeds  affecting  the  same  property 
should  be  found  in  the  same  register. 

Dependent  upon  these  questions  of  recording  is  the  matter  of  sasine 
searches.  It  is  usually  stated  that  when  burgage  property  has  been  feued 
it  is  necessary  to  search  in  both  registers.  By  that  is  meant  that  when 
the  title  tendered  is  a  feu  (before  1874)  of  burgage  property,  it  is  necessary 
to  search,  not  only  the  county  register,  but  also  the  burgh  register,  and  that 
not  only  to  the  date  of  the  infeftment  on  the  feu,  but  also  down  to  2nd 
October  1874.  The  reason  of  that  is,  that  even  though  the  feu  itself  was 
recorded  in  the  county  register,  a  transmission  of  it,  or  a  security  over  it, 
would  be  competently  recorded  in  the  burgh  register.  Instances  are,  in  fact, 
known  in  which  the  steps  in  the  same  progress  have  been  recorded  in- 
differently in  the  two  registers — some  in  the  one  and  others  in  the  other. 
But  further,  it  is  obvious  that  without  a  search  in  the  county  register  it  is 
impossible  to  say  whether  there  has  or  has  not  (at  least  prior  to  1874)  been 
a  feu  granted ;  so  that  the  correct  rule  is  that,  in  order  to  be  safe,  it  was  and 
is  necessary  in  all  burgage  titles  and  transactions  to  search  both  registers. 
In  the  last  case  the  county  search  need  only  be  to  1st  October  1874,  if  the 
proper  view  has  been  stated  above  as  to  the  effect  of  the  25th  section 
of  the  Act.  Another  difficulty  in  burgage  searches  is  that  the  town  clerks 
are  not  bound  to  furnish  them.  When  they  decline  to  do  so,  private 
searchers  must  be  instructed,  often  at  considerable  inconvenience. 

There  have  never  been  any  separate  personal  registers  in  connection 
with  burgage  property.  The  personal  registers  and  searches  are  the  same 
as  if  the  property  were  a  feu-holding. 

It  will  be  observed  that  the  rubric  of  sec.  25  of  the  1874  Act  is,  "  Dis- 
tinction between  burgage  and  feu  abolished."  The  language  of  the  Act 
itself  is  somewhat  contradictory,  but  there  is  certainly  no  abolition  of 
burgage  as  a  separate  tenure,  nor  even  of  all  differences  between  it  and 
feu.  It  is  true,  however,  that  the  only  practical  difference  between  burgage 
and  modern  feus  is  the  existence  of  these  separate  burgh  registers.  It  is 
much  to  be  desired  that  they  were  superseded.  In  the  first  place,  there  is 
often  a  doubt  whether  the  property  is  or  is  not  burgage.  To  get  over  such 
doubts  it  is  not  uncommon  to  record  in  both  registers.  The  e\dls  of  that 
are  obvious.  It  increases  expense,  and  causes  delay,  which  means  risk.  The 
same  objection  arises  in  every  case  in  which  a  deed  eml)races  both  feu  and 
burgage  property.  In  that  case  there  must  be  double  recording ;  and  unless 
serious  additional  expense  is  to  be  incurred,  there  must  be  a  considerable 
interval  before  a  real  right  can  be  obtained  to  one  or  other  of  the  properties. 
The  difficulties  and  additional  expense  regarding  searches  have  already  been 
pointed   out.      On  all   these   grounds, — uniformity,  safety,  despatch,  and 
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economy, — any  future  reform  should  include  the  abolition  of  the  burgh 
registers. 

It  is  not  unimportant  to  note  that  the  term  burgage  was  used  to 
describe  a  similar  tenure  in  England,  and  that  there,  as  here,  one  of  its 
leading  characteristics  was  freedom  (jf  alienation  {Histuri/  of  Englisli  Laiv, 
Pollock  and  Maitland,  i.  276). 

[Ersk.  II.  iii.  41,  ii.  iv.  8;  Bell,  Principles,  085,  888;  Menzies,  Lectures,  786 ; 
Bell,  Conveyancing,  3rd  ed.,  569,  652,  792,  1116  ;  Juridical  Styles,  Ist  ed.] 


Burgess. — A  burgess  is  a  member  of  the  corporation  of  a  burgh 
who  nuxy  be  admitted  as  such  either  in  virtue  of  the  charter  of  erection 
of  the  burgh,  or  by  birth,  being  the  son  of  a  burgess,  or  by  serving 
an  apprenticeship  to  a  burgess,  or  by  marrying  the  daughter  of  a  bur- 
gess, or  by  election  by  tlie  magistrates  of  the  burgh.  Tliere  were 
three  kinds  of  burgesses,  i.e.  burgesses  in  siia  arte,  who  were  members 
of  one  or  other  of  the  corporations ;  burgesses  who  were  guild 
brothers ;  and  a  third  class,  who  were  sinqdy  burgesses,  and  neither 
guild  ljr(jthers  nor  members  of  any  corporation  {Kith.  Hoy.  26  Jan.  174.S, 
Diet.  p.  1928).  On  admission  the  burgess  takes  an  oath  of  fidelity  to 
the  Crown,  and  of  faithful  obedience  to  the  provost  and  bailies  of  the 
burgh,  and  pays  certain  dues,  upon  which  he  receives  an  extract  of  his 
admission  from  the  town  clerk.  Burgesses  had,  with  the  guild  brethren, 
the  exclusive  privileges  within  the  burgh  of  trade  and  manufacture,  except 
on  market  days,  when  traders  and  manufacturers  in  the  county  or  unfree- 
men  in  the  burgh  miglit  sell  their  goods,  l^y  the  Act  9  &  10  Vict.  c.  17, 
s.  1,  all  exclusive  trading  privileges  and  rights  were  abolished,  but  the 
guilds  and  trades  corporations  still  exist,  with  power  to  elect  their  own 
deacons  and  officers  for  managing  their  affairs  (3  &  4  "Will.  iv.  c.  76,  s.  21). 
By  sec.  2  of  the  Act  (23  &  24  Vict.  c.  47)  the  magistrates  and  council  of 
any  royal  burgh  are  authorised  to  admit  any  person  entitled  to  vote  in  the 
election  of  a  councillor  of  such  biu'gh  to  the  status  of  a  burgess  thereof  on 
payment  of  entry  money  not  exceeding  £1.  By  the  Act  39  &  40  Vict.  e.  12, 
it  was  intended  that  the  law  of  Scotland  should  be  assimilated  to  that  of 
England  respecting  the  creation  of  burgesses,  the  rights  of  the  guilds  and 
trades  corporations  in  their  own  funds  being  expressly  reserved ;  but  the 
municipal  systems  of  the  two  countries  are  very  diflerent.  That  Act 
provides  that  every  person  who  is  of  full  age,  liable  to  be  rated  for  the 
relief  of  the  poor  at  the  term  of  Whitsunday  in  each  year,  who  has  occupied 
any  lands  or  premises  within  the  burgh  for  a  period  of  three  years  prior 
to  the  term  of  Whitsunday,  and  who  during  the  time  of  such  occupation 
has  been  an  inhabitant  householder  within  the  burgh,  and  paid  poor-rates 
during  the  period  of  such  occupancy,  shall  be  a  burgess  of  the  burgh  so 
long  as  that  person  occupies  the  premises.  No  person  being  an  alien  or 
one  who  within  twelve  calendar  months  before  the  last  term  of  Whitsunday 
has  received  parochial  relief,  or  any  pension  or  charitable  allowance  from 
the  town  council,  or  any  corporate  body  within  the  burgh,  can  be  a  burgess 
so  long  as  he  continues  to  receive  the  pension.  A  female  may,  however, 
be  a  burgess,  as  the  terms  are  "  every  person  of  full  age,"  which  does  not 
exclude  women.  This  does  not  confer  upon  a  burgess  so  admitted  any 
right  or  title  to  admission  to  any  of  the  guilds  or  trades  corporations,  or 
any  other  benefactions  coimected  therewith,  or  to  any  burgess  acres  or 
other  burghal  rights  of  ])ro])orty.  The  town  clerk  is  the  custodier  of  the 
register  of  burgesses.     In  England  this  is  practically  the  electoral  roll,  but 
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iu  Scotland  a  register  of  municipal  electors  is  made  up  in  terms  of  the 
Municipal  and  Eegistration  Acts.  In  virtue  of  their  powers  to  admit 
burgesses  under  the  Act  39  &  40  Vict.,  it  has  become  customary  for  the 
magistrates  in  the  larger  to\vns  to  admit  persons  of  distinction  to  the 
position  of  honorary  bm-gesses.  This  is  what  is  known  as  "  conferring  tlie 
freedom  of  the  burgh."  The  names  of  such  honorary  burgesses  are  entered 
in  the  burgess  Hst ;  but  such  burgesses  are  not  entitled,  when  not  resident  or 
carrying  on  business  within  tlie  burgh,  to  exercise  the  municipal  franchise 
or  be  inducted  to  the  town  council. 

The  burgesses  may  sue  the  magistrates  and  council  in  vindication  of 
their  individual  patrimonial  rights,  as  well  as  to  prevent  special  acts  of  mal- 
administration with  reference  to  the  heritable  property  or  the  revenues  of 
the  burgh,  but  are  not  entitled  to  impugn  the  accounts  of  tlie  property  and 
revenues  of  the  burgh,  or  to  call  the  magistrates  and  c(juncil  to  a  general 
accountmg.— 3  &  4  Will.  iv.  c.  76 ;  Ersk.  Bk.  i.  tit.  4,  s.  21 ;  Bell,  Prin. 
216;  i\Iarwick,  384,  and  cases  there  cited.  See  Aitchison  v.  Magistrates  of 
Dunbar,  4  Feb.  1836,  14  S.  421 ;  11  F.  349. 


Burgess  or  Burgh  Acres. — Certain  small  patches  of  land  of 
one  or  more  acres,  and  sometimes  less,  lying  either  within  or  in  the 
neighbourhood  of  royal  burghs,  and  frequently  forming  part  of  the  burgh- 
miur,  which  were  usually  feued  out  to  and  occupied  by  burgesses  or  their 
dependants  resident  in  the  burgh,  were  called  burgess  or  burgh  acres. 
Thus  in  the  Eecords  of  the  City  of  Edinburgh,  24  April,  1511,  sasine  is 
given  to  a  burgess  of  a  piece  of  waste  land  towards  the  burgh  loch  of  the 
said  burgh,  the  half  of  an  acre  of  land  for  houses  and  buildings  to  be 
erected  thereon  between  the  lands  of  ....  on  the  east  and  the  lands  of 
....  on  the  west.  Also  of  one  piece  of  arable  land  annexed  thereto,  lying 
towards  the  south,  containing  two  acres  and  the  half  of  an  acre  arable 
land,  lying  with  the  larger  measure,  because  that  piece  is  in  part  barren, 
and  not  so  fertile  and  fruitful  as  the  other  lands  lying  thereabovit.  For 
every  tenandry  in  the  said  muir  should  contain  in  whole  three  acres  of  land 
only  to  be  built  and  cultivated,  unless  there  be  a  reasonable  cause  of  barren- 
ness and  unfruitfulness,  according  to  the  tenor  of  the  charter  to  be  made 
thereupon  under  the  common  seal  of  the  burgh.  On  the  same  day  sasine 
was  given  to  fifteen  other  persons  of  similar  acres,  and  numerous  instances 
of  the  same  kind  occur  throughout  the  Eecords.  The  controlling  power 
and  right  of  management  of  these,  for  the  benefit  of  the  community  and 
burgesses,  is  vested  in  the  magistrates  and  council,  subject  always  to  and 
consistent  with  the  rights  and  titles  of  the  respective  parties  {Magistrates 
of  Lauder,  17  May  1821,  1  S.  17  (N.  E.  13) ;  1  F.  C.  13).  A  burgess  under 
the  Act  39  &  40  Vict.  c.  12  does  not  acquire  any  right  or  interest  in  the 
properties,  funds,  or  revenues  of  the  guilds,  crafts,  or  incorporations  of  the 
burgh,  or  to  or  in  any  burgess  acres  or  grazing  rights  connected  therewith. 
The  Act  of  Parliament  1695,  c.  23,  for  the  division  of  runridge  lands, 
excludes  burgh  acres  from  the  effects  of  the  Statute.  This  exception,  how- 
ever, relates  only  to  royal  Ijurghs,  and  does  not  extend  to  burghs  of 
barony  {Douglas,  22  Jan.  1777,  Bro.  Supp.  581  ;  Bell,  Prin.  s.  1099). 


Burgh,    Parliamentary. —By  the  Act  2  &  3  Will.  iv. 

c.  65,  intituled  an  Act  to  amend  the  representation  of  the  people  in  Scot- 
land, the  right  of  sending,  or  contributing  to  send,  members  to  Parhament 
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was  conferr(!(l  mi  certain  burghs  and  towns  which  were  not  royal  burghs. 
Twenty-three  Members  of  Parhament  were  allotted  to  the  several  burghs 
and  towns,  or  districts  of  burghs  and  towns,  enumerated  in  the  Act.  The 
Ijurglis  thus  enfranchised  came  to  be  known  as  Parhamentary  Burghs.  By 
tiie  Act  3  &  4  Will.  iv.  c.  77,  on  the  preamble  that  in  some  of  those 
burghs  and  towns  there  are  no  proper  magistracy  or  councils,  and  the  con- 
stitution of  such  magistracies  and  councils,  and  the  mode  of  electing  the 
same  wliere  they  do  exist  in  such  ])urghs  or  towns,  is  defective,  provision 
was  made  for  the  due  appointment  and  election  of  magistrates  and  councils 
in  these  burghs.  The  burghs  upon  wiiich  these  rights  were  conferred  are 
mentioned  in  a  Schedule  to  the  Act,  and  are:  Paisley,  Greenock,  Leith, 
Kilmarnock,  Falkirk,  Hamilton,  Peterhead,  Musselburgh,  Airdrie,  Port- 
Glasgow,  Cromarty,  Portobello,  and  Oban.  For  each  of  the  burghs  a  certain 
number  of  councillors  was  ajipointed  to  be  chosen  ;  for  some  sixteen,  others 
twelve,  others  nine,  and  for  Oban  six.  This  is  still  operative,  except  in  so  far 
as  amended  by  the  Acts  15  &  IG  Vict.  c.  32,  and  31  &  32  Vict.  c.  108,  s.  11. 
The  election  to  be  made  by  the  persons  qualified  to  vote  for  a  Member  of 
Parliament,  in  Paisley,  Greenock,  Leith,  and  Kilmarnock,  was  to  be  made 
by  open  poll  in  one  day,  the  polling  books  being  summed  up,  and  the  result 
declared  by  the  Provost.  In  Falkirk,  Hamilton,  Musselburgh,  Airdrie, 
Port-Glasgow,  Peterhead,  Portoliello,  Cromarty,  and  Oban,  the  electi(jn  was 
to  be  made  by  signed  lists.  The  system  of  voting  by  open  poll  and  signed 
lists  has  now  been  entirely  superseded  by  that  of  voting  by  ballot,  as 
provided  by  the  Ballot  Act. 

In  parliamentary  burghs  the  right  of  electing  the  town  council  practi- 
cally belongs  to  the  same  class  of  persons  possessed  of  the  like  qualifications 
to  vote  as  in  royal  burghs.  By  the  Act  3  &  4  Will.  iv.  c.  77,  s.  30,  it  is 
provided  that  the  magistrates  and  councils  to  be  elected  for  the  burghs 
under  the  authority  of  that  Act  shall  have  such  and  the  like  rights,  powers, 
authorities,  and  jurisdiction  as  is  or  are  possessed  by  the  magistrates  of  any 
royal  burgh  in  Scotland,  and  such  rights,  powers,  authorities,  and  jurisdiction 
shall  extend  equally  over  every  part  of  the  limits  of  such  burgh,  but  they 
shall  not  have  the  power  of  trying  for  crimes  punishable  by  death  or  trans- 
portation; and  such  rights,  etc.,  are  in  no  case  to  be  exclusive  of  the  authority 
and  juris(liction  of  any  Admiralty  or  Dean  of  Guild  Court,  or  of  the  Sherilf 
or  justices  of  the  Peace  of  the  county  over  the  territory  within  the 
boundaries  of  such  burghs.  [Bell,  Frin.  s.  21G1  ;  Marwick,  Municipal 
Elections.']     See  Bukgh,  PtOYAL ;  Buegh,  Police. 

Burg^h,  Police. — Populous  i)laces  which  have  been  formed  into 
burghs  under  the  Police  Acts  are  popularly  known  as  police  burghs.  In 
virtue  of  the  General  Police  (Scotland)  Act,  18G2  (31  &  32  Vict^c.  102\  any 
seven  householders  of  a  jiojiulous  place,  consisting  of  more  than  700  inhabit- 
ants, might  apply  to  the  Siierilf  to  fix  its  boundaries  for  the  purposes  of  that 
Act.  If  that  were  done,  the  Sheriff,  on  the  application  of  a  like  number  of 
householders,  convened  a  meeting,  at  which  he  presided,  to  consider  whether 
or  not  the  Act  should  be  adopted.  If  the  nun^ting  was  against  adopting  the 
Act,  the  question  could  not  be  raised  again  for  another  year.  If  the  meet- 
ing were  in  favour  of  adopting,  it  fixed  the  number  of  commissioners,  not 
being  more  than  twelve,  nor  less  than  sLx,  and  whether  the  burgh  was  to  be 
divided  into  wards,  and  if  so,  the  limits  of  the  wards.  If  there  were  a 
division,  a  poll  might  be  held.  If  there  were  no  division,  or  if  the  poll 
resulted  favourably  for  the  adoption  of  the  Act,  then  the  Sherilf"  caused 
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the  resolution  to  be  recorded  in  the  Sheriff  Court  Books,  wliich  was  then 
final,  and  the  eftect  of  which  was  to  form  the  populous  place  into  a  burgh 
imder  the  Act.  Many  of  the  populous  places  in  Scotland  took  advantage 
of  that  Act.  In  1892  the  Burgli  Police  (Scotland)  Act  was  passed,  which 
repealed  the  Act  of  18G2,  but  in  whicli  similar  provisions  are  made.  By 
sec.  9  it  is  pro\'ided  that  the  boundaries  of  any  populous  place  may,  for  the 
purposes  of  the  Act,  be  fixed  by  the  Sheriff  on  the  application  of  any  seven 
householders ;  and  if  the  population  be  5000  or  upwards,  the  Sheriff  may 
di^'ide  the  place  into  wards,  and  fix  the  limits  of  the  wards. 

Householder  is,  for  this  purpose,  any  occupier  of  lands  or  premises 
whose  occupancy  qualifies  him  to  vote  for  a  member  of  Parliament  f(jr  a 
burgh,  and  includes  any  female  occupier  who  is  entitled  under  the 
Municipal  Elections  Amendment  (Scotland)  Act,  1881,  to  vote  at  municipal 
elections.  The  Sheriff  cUrects  notice  of  the  application  to  be  given  in  the 
Edinburgh  Gazette,  and  in  some  newspaper  circulating  in  the  county  in 
which  the  populous  place  is  situated,  and  appoints  a  day,  not  less  than  two 
weeks  after  the  last  date  of  the  notice,  for  liearing  parties  interested. 
After  hearing  all  parties  interested,  the  Sheriff  determines  whether  the 
area  included  in  the  application,  or  any  part  thereof,  is  suitable  for  being 
formed  into  a  police  burgh ;  and  if  satisfied  that  it  is,  he  defines  in  a 
written  deliverance  on  the  application  the  boundaries  of  the  burgh,  and, 
if  necessary,  the  limits  of  the  wards.  In  the  Police  Act  of  1892,  no  pro- 
vision was  made  for  holding  a  meeting  and  taking  a  poll,  as  provided  by  tlie 
1862  Act;  but  by  the  Burgh  Police  (Scotland)  Act,  1893  (56  &  57  Vict.  c. 
25),  this  was  remedied,  and  by  subsec.  1  of  sec.  2  thereof  it  is  provided 
that  where  the  boundaries  of  a  populous  place  have  been  defined,  the 
Sheriff,  on  the  requisition  of  any  seven  or  more  householders,  accompanied, 
if  the  Sheriff  requires,  by  a  satisfactory  undertaking  to  pay  expenses, 
convenes  a  meeting  of  the  householders  for  the  pvirpose  of  considering 
whether  the  provisions  of  the  1892  Act  shall  be  adopted  and  carried  into 
execution,  and  tlie  populous  place  declared  to  he  a  burgh.  The  meeting  is 
to  be  held  not  less  than  twenty-one,  nor  more  than  thirty  days,  after  the  date 
on  which  the  Sheriff  receives  the  requisition ;  and  the  meeting  and  the  purposes 
thereof  must  be  duly  advertised  in  a  newspaper  circulating  in  the  populous 
place,  and  by  posting  handbills  in  the  form  of  a  schedule  annexed  to  the 
amending  Act.  The  meeting  must  be  held  in  a  convenient  place  fixed  by 
the  Sheriff,  who  attends  and  presides,  and  a  clerk  appointed  by  him  to  take 
notes  of  the  proceedings.  The  meeting  determines  whether  the  Act  shall 
be  adopted,  or  may  appoint  a  committee  of  its  number,  not  exceeding  nine, 
to  inquire  and  report  to  a  future  meeting.  The  Sheriff  ascertains  the 
determination  of  the  meeting  by  a  show  of  hands,  or  in  such  other  manner 
as  he  thinks  proper ;  and  in  the  case  of  ecpiality  of  votes  he  has  a  casting 
vote.  The  determination  of  the  meeting  is  final,  unless  a  poll  of  house- 
holders is  then  demanded  in  writing  Ijy  seven  persons  present  and  qualified 
to  vote.  If  a  poll  be  demanded,  tlie  Sheriff  directs  it  to  proceed  at  such 
polling-places  and  on  su(;h  date  as  he  fixes,  not  more  than  seven  days  from 
the  date  of  the  demand,  between  the  hours  of  8  a.m.  and  8  p.m.  The 
Sheriff  acts  as  returning  officer,  and  appoints  a  presiding  officer  and  polling 
clerks,  and  poll  or  Ijallcjt  books  are  prepared  in  the  form  of  the  schedule 
annexed  to  tlie  Act.  The  voting  is  by  ballot,  subject  to  the  regulations 
issued  by  the  Secretary  for  Scotland.  After  the  close  of  the  poll  the 
ballot-boxes  are  sealed  up  and  transmitted  to  the  Sheriff",  who  declares  the 
result  at  an  adjouriuMl  meeting.  The  declaration  is  final,  unless  any 
householder  at  the  meeting  demand  a  scrutiny,  wliich  may  be  given  by  the 
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Sheriff  on  fiiutiou  being  f.)im(l  for  expenses.  The  resolution  to  adopt  the 
provisions  of  the  Act  is  effectual  if  carried  by  a  majority  of  the  persons 
qualified  and  voting;  and  the  Sheriff  may  find  and  declare  either  tliat  the 
Act  lias  or  has  not  l)een  adopted;  and  if  it  be  adopted,  he  shall  declare  that 
such  populous  place  is  a  burgh,  wbicli  declaration  is  recorded  in  the  Sheritf 
Court  Dooks  of  the  county,  aiul  reported  to  the  Secretary  for  Scotland. 

Any  owner  or  occupier  within  the  boundaries  fi.xed  by  the  SherilV  who 
considers  himself  aggrieved  l)y  the  deliverance!  or  tlie  resolutions,  or  the 
county  council,  or  the  standing  joint  commiLlee  of  any  county  into  which 
the  boundaries  extend  beyond  the  existing  l)ounilaries,  may  within  fourteen 
days  from  the  date  of  the  deliverance  jiresent  a  petition  against  the  Siime 
to  the  Court  of  Session,  setting  forth  the  grounds  on  which  they  object  to 
the  deliverance.  After  answers  have  been  lodgeil,  the  Court  niay  eitiier 
pronounce  a  final  onler  or  remit  to  a  Lord  Ordinary  to  direct  inquiry,  and 
to  issue  such  order  as  he  may  deem  requisite  to  determine  the  l)ounilaries 
of  such  burgh ;  and  such  order  shall,  in  either  case,  be  final,  and  when 
recorded  in  tb(^  Sheriff  Ccnirt  Books  of  the  county,  fixes  the  boundaries  of 
the  burgli  for  the  purposes  of  the  Act. 

In   burghs  where   the  population  is  less  than   10,000,  the  numlter  of 
connnisiouers  elected  is  nine,  unless  the  Sheriff  see  cause  to  fix  the  number 
at  twelve.     Wiiere  the  ]H)pulation  is  Itetween  10,000  and  20,000,  twelve ; 
between  20,000  and  50,0OU,  fifteen;  50,000  and  100,000,  eighteen  ;  and  over 
100,000,  twenty-four,— but  by  the  amending  Act  of  1894  (57  &  58  Vict.  c.  18), 
where  the  population  is  between  50,000  and  100,000,  the  number  is  from 
eighteen  to  twenty-four.    The  commissioners  meet  at  twelve  o'clock  the  first 
Friday  after  the  first  election,  and  elect  magistrates  of  police.     Where  the 
I)opulation  is  50,000  and  ujtwards,  a  chief  magistrate  and  six  other  magis- 
trates ;  where  it  is  10,000  and  50,000,  a  chief  magistrate  and  four  other  magis- 
trates ;  and  where  the  population  is  less  than  10,000,  a  chief  magistrate  and 
two  other  magistrates.     The  chief  magistrate  is  to  be  called  provost,  and 
the  magistrates,  bailies.     The  commissioners  are  a  body  corporate,  having 
a  common  seal,  and  are  authorised  to  appoint  clerks,  treasurers,  collectors, 
surveyors,  inspectors,  and  all  other  persons  necessary  to  be  employed  in  the 
execution  of  the  Act,  and  to  remove  and  susi)en(l  such  at  pleasure.     They 
iKU-e  various  other  powers  too  extensive  to  enmuerate  here,  and  for  which 
reference  nmst  be  made  to  the  Act  itself.     By  the  454th  clause  of  the  Act, 
the  magistrates  of  police  of  a  burgh,  or  any  one  or  more  of  them,  has 
jurisdiction  within  the  burgh,  and  power  to  take  cognisance  of  all  crimes, 
offences,  and  ])reaches  of  police  regulations  in  the  Act,  or  contained  in  any 
other  Act  in  force  in  the  burgh,  or  of  any  bye-laws  made  in  virtue  of  the  Act, 
or  any  (jffences  against  the  Public  Barks  (Scotland)  Act,  1878,  or  bye-laws 
made  in  virtue  thereof,  and  of  any  other  crimes  or  offences  punishable  by 
any  public,  general,  or  local  Statute  or  common  law  which  is  within  the 
juristliction  of  the  magistrates  of  any  royal  burgh.     The  magistrates  have 
also  by  that  clause  the  like  jurisdiction  within  the  burgh,  as  any  magistrate 
of  a  royal  burgh,  or  any  Dean  of  Cxuild  of  a  royal  burgh  has  by  the  law 
of  Scotland,  and  all  jurisdiction   to   try  oflences    and  award   punishment 
conferred  on  anv  justice  of  the  peace,  or  two  justices  of  the  peace,  or  any 
magistrate  by  any  Act,  i)ul»lic  or  local,  passed  or  to  be  i)assed,  or  any  bye- 
laws.  orders\)r  regulations  made  in  virtue  thereof,  and   in   force  in   the 
burgh,  l»\it  their  jurisdiction  does  not  extend  to  the  trial  of  oflences  against 
anv   of    tlie    Inland   Kevenue  or  Custom  Acts  (see  TciiisJi,  24  Jan.   1877, 
4  k. ;;  15  ;  Johnston,  25  Mar.  1 876, 3  Coup.  250).     [See  Warwick  on  Municipal 
Ekdions ;  Campbell  Irons  on  The  Bimjh  mice  Ad.]     See  Bukgii,  Boyal. 


262  BUEGH,  EOYAL 

Burg'h,  Royal. — A  royal  burgli  is  a  cor]ioratc  lx)dy  itr  k'gal  person 
erected  by  a  charter  from  the  Crown,  and  holdhig  its  rights,  lands,  and 
privileges  direct  from  the  Crown.  The  charter  in  favour  of  the  l)urghs 
may  be  either  an  actual  express  existing  writ,  or  its  existence  is  sometimes 
assumed  from  otlier  facts  and  circumstances,  on  a  presumption  that  the 
original  has  perished  by  accident.  The  charter  does  not  necessarily  re(|uire, 
nor  probably  even  admit  of  sasine,  but  the  fee  is  always  full.  The  corpora- 
tion consists  of  the  persons  in  whose  favour  the  charter  is  granted,  being 
generally  the  magistrates  and  burgesses  or  residents  witliin  tlie  territory 
defined  by  the  charter.  The  royal  burghs  were  almost  invariably  invested 
with  power  by  their  charters  to  choose  annually  such  office-bearers  or 
magistrates  as  were  specified  in  the  grant,  being  generally  a  provost, 
bailies,  dean  of  guild,  and  treasurer,  with  a  common  council.  The  manner 
of  their  election  was  long  regulated  by  the  Statute  1469,  c.  30  ;  but  nearly 
every  burgh  had  a  set  or  constitution  proper  to  itself,  whicli  often  contained 
special  provisions,  according  to  which  the  magistrates  or  council  were 
elected.  The  right  of  appointing  their  successors  was  vested  in  existing 
councils  by  the  Statute  1469,  c.  5,  which  provided  that  when  the  new 
council  was  chosen,  the  members  thereof,  along  with  the  old  council,  should 
choose  the  office-bearers  of  the  town,  as  deacon,  bailies,  dean  of  guild,  etc. ; 
and  that  each  craft  should  choose  a  member  thereof,  to  have  a  voice  in  the 
election  of  the  office-bearers.  In  this  matter,  also,  various  sets  of  the  Ijurglis 
differed  in  many  points  of  detail,  but  agreeing  generally  in  the  principle 
of  self-election.  The  election  of  councillors  was  altered  by  the  Act  3  &  4 
Wm.  IV.  c.  76,  whereby  the  popular  system  was  introduced  of  giving  to  all 
male  residenters  within  the  burgh  or  seven  miles  thereof  the  right  of  voting 
in  the  election,  provided  they  possessed  the  necessary  qualifications. 

The  provisions  regulating  the  election  will  be  found  in  that  Act,  and  in 
the  Municipal  Elections  Amendment  (Scotland)  Acts  of  1868  and  1870 
(31  &  32  Vict.  c.  108,  and  33  &  34  Vict,  c  92).  The  right  of  electing  the 
town  council  is  vested  in  all  persons  who  are  qualified  in  respect  of 
premises  within  the  burgh  to  vote  in  the  election  of  a  member  of  Parlia- 
ment for  the  burgh  by  virtue  of  the  Eeform  Act  of  1832  or  the  Eeform 
Acts  of  1868  and  1884,  and  who  are  duly  registered  as  voters  in  the  registers 
then  in  force  for  the  time,  made  up  in  terms  of  the  Eegistration  Acts.  The 
voting  is  by  ballot.  See  Ballot  ;  Municipal  Elections  (Phoceduke  at)  ; 
Franchise;  Eegistration  of  Electors. 

By  the  Act  44  &  45  Vict.  c.  13,  unmarried  women  or  those  not  residing 
with  their  husbands,  if  qualified  in  like  manner  with  men,  and  whose  names 
appear  on  the  register,  may  vote  in  such  elections  ;  and  by  the  Local  Govern- 
ment (Scotland)  Act,  1894  (57  &  58  Vict.  c.  58,  s.  11),  a  woman  otherwise 
possessing  the  qualification  for  being  registered  on  a  Municipal  or  I'arish 
Council  Eegister  is  not  disqualified  by  marriage  from  being  so  registered, 
provided  that  a  husband  and  w^ife  be  not  both  registered  in  respect  of  the 
same  p)rop)erty.  The  election  takes  place  on  the  first  Tuesday  of  November 
in  each  year.  For  convenience  in  elections,  burghs  may  be  divided  into 
wards,  regard  being  had  to  the  number  of  town  councillors  in  the  burgh  to 
the  number  of  mimicipal  electors,  and  to  the  value  of  tlie  property  as 
appearing  on  the  Valuation  Eoll.  The  ])ro visions  regarding  such  division  and 
tihe  mode  of  carrying  it  out  will  be  found  in  the  Act  31  &  32  Vict.  c.  108, 
as  amended  by  39  &  40  Vict.  c.  25,  and  the  Burgh  Police  (Scotland)  Act  1892. 
On  the  division  being  duly  made,  the  qualified  electors  in  all  such  wards  whose 
names  are  on  the  roll  of  electors  of  the  burgh  in  force  for  the  time  being, 
are  entitled  to  vote  in  the  election  of  councillors  for  the  burgh  for  as  many 
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quulified  persons  to  be  councillors  for  such  wards  respectively  as  have  been 
duly  fixed  and  a])propriated  to  such  wards,  and  fall  to  be  elected. 

The  councillors  are  chosen  from  the  electors  resident  or  personally 
carryin<f  on  business  within  the  limits  of  the  royalty,  or  where  the  muni- 
cipal boundaries  have  Ijeen  extended  within  these;  but  women,  though 
(|ualified  to  vote,  are  not  eligible  for  the  office.  Where  there  is  a  body  of 
burgesses  in  the  burgh,  each  councillor  must  i)roduce  evidence  of  his  being 
a  burgess  Ijefore  his  induction  into  office.  The  newly-elected  councillor 
may,  however,  pay  tiie  burgess  dues  after  his  election,  provided  this  is  done 
before  he  takes  tlie  oath  and  is  admitted  as  councillor  (23  &  24  Vict.  c.  47, 
8.  2).  In  the  case  of  several  of  the  burghs  the  number  of  councillors  is 
fixed  by  Statute  3  &  4  Will.  iv.  c.  7G,  and  15  &  IG  Vict.  c.  32,  while 
in  others  the  set  or  usage  of  the  burgh  regulates  this.  One-third,  or 
a  number  as  near  thereto  as  practicable,  of  the  whole  council  of  every 
Ijurgh  goes  out  of  office  annually  on  the  first  Tuesday  in  November,  and 
the  third  which  falls  to  retire  consists  of  the  councillors  who  have  been 
longest  in  office.  The  councillors  who  retire  may  Ije  innnediately  re- 
elected. Where  there  is  not  a  sufficient  number  of  councillors  three  years 
in  office  to  constitute  the  one-third  of  the  council  to  go  out,  the  deficiency 
is  to  be  made  up  by  selecting  from  the  next  younger  class  of  councillors, 
and  the  principle  of  selection  is  that  it  is  the  member  or  members  of  that 
younger  class  who  had  the  smallest  number  of  votes  who  is  to  be  taken ; 
and  in  the  case  of  an  equality  of  votes  or  no  contest,  the  council  is  to  decide 
{Thomson,  1874,  3  K.  451,  per  Lord  President  Inglis).  Vacancies  occurring 
during  the  year  by  resignation,  death,  or  disability,  are  su^jplied  ad  interim 
by  the  remaining  members  of  the  council,  the  chief  or  senior  magistrate 
having  a  double  or  casting  vote  hi  case  of  equality.  The  person  elected 
ad  interim  holds  office  only  till  the  first  Tuesday  of  November  immediately 
following  his  election.  Where  an  election  has  been  declared  null  or  irregular, 
application  may  be  made  by  one  or  more  resident  electors  to  the  Court  of 
Session  to  grant  a  warrant  for  a  new  election  of  councillors,  and  thereupon 
the  election  must  proceed  in  the  same  manner  as  is  provided  for  the  annual 
election  of  councillors  in  the  burgh  (16  Vict.  c.  26).  No  election  of  councillors 
can  competently  be  set  aside  unless  the  challenge  is  brought  within  a  month 
from  the  date  of  the  election  {Drew,  1854,  17  D.  51).  It  is  competent  to 
suspend  and  not  necessary  to  reduce  such  an  election,  if  the  councillor  has  not 
taken  the  oath  and  been  inducted  {Monteith,  1837,  16  S.  122,  13  F.  118); 
but  suspension  is  incompetent  after  he  has  been  sworn  in  and  acted  for  some 
time  in  liis  official  capacity  {Mafjistratcs  of  Glascjovj,  1825,  4  S.  266,  N.  E. 
271).  On  the  third  lawlul  day  after  the  election  of  the  councillors,  they 
meet  and  elect  from  among  their  own  number,  by  a  plurality  of  voices, 
a  provost  or  chief  magistrate,  the  number  of  bailies  fixed  by  the  set  or 
usage  of  the  burgh,  a  treasurer,  and  other  usual  and  ordinary  office-bearers 
existing  in  the  councU,  hi  so  far  as  there  are  vacancies,  as  well  as  to 
ai)point  the  managers  of  any  charitable  or  puljlic  institution  whose  appoint- 
ment is  vested  in  the  magistrates  and  council.  The  election  of  magistrates 
is  a  statutory  duty,  and  the  Court  will  ordain  its  proper  performance 
where  the  Council  either  fails  or  neglects  to  make  the  election  {Ilcrron, 
1830,  7  li.  497).  "  Plurality  of  voices"  means  a  majority  of  the  meeting 
electing,  and  the  proper  way  to  obtain  this  is  to  strike  oft"  the  amdidate 
who  has  the  fewest  votes,  and  to  follow  out  this  course  until  no  more  than 
two  remain,  the  votes  between  whom  will  be  decisive.  A  vote  by  ballot 
is  illegal  {irafson,  1832,  10  S.  480,  7  F.  370).  .Suspension  and  interdict 
has  been  held  competent  to  try  a  question  as  to  the  election  of  a  bailie  when 
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intimated  before  the  oath  is  taken  or  the  seals  of  office  assumed  {M'Culloch, 
1  D.  529,  14  F.  619).  In  practice  it  is  usual  to  designate  the  bailies 
first,  second,  third,  and  fourth,  according  to  the  priority  of  their  election ; 
but  this  is  mere  matter  of  convenience,  and  confers  no  superior  legal  rights. 
The  provost  or  chief  magistrate  and  tlie  treasurer  are  entitled  to  remain  in 
office  for  a  period  of  three  municipal  years  from  the  time  of  their  appoint- 
ment to  these  respective  offices  (3  &  4  Will.  iv.  c.  76,  s.  24).  By  that  Act 
the  right  of  the  guildry,  trades,  etc.,  to  elect  their  own  Dean  was  preserved ; 
but  they  are  not  now  official  or  constituent  members  of  the  council,  their 
functions  being  performed  by  a  member  of  council  elected  by  a  majority 
thereof.  In  Edinburgh  and  Glasgow  the  Conveners  of  the  Trades  and  the 
Deans  of  Guild,  and  in  Aberdeen,  Dundee,  and  Perth,  the  Deans  of  Guild, 
are  ex  officio  members  of  council.  The  electors  of  these  burghs  choose 
such  a  number  of  councillors  as,  together  with  these  officers,  completes  the 
nmnber  of  the  council.  By  sec.  320,  46  &  47  Vict.  c.  52,  it  is  provided 
that  if  a  person  is  adjudged  bankrupt  he  is  disqualified  from  holding  certain 
offices,  and  by  47  &  48  Vic.  c.  16,  s.  5,  it  is  provided  tliat  in  the  application 
of  that  Act  to  Scotland,  adjudged  bankrupt  shall  include  the  case  of  a  person 
W'hose  estate  has  been  sequestrated,  or  with  respect  to  whom  a  decree  of 
ccssio  bonorum  has  been  pronounced  by  a  competent  Court.  The  disqualifi- 
cation applies  to  such  a  person  being  elected  to,  or  liolding,  or  exercising  the 
office  of  Provost,  Bailie,  Treasurer,  Dean  of  Guild,  Deacon,  Convener  of 
Trades,  or  Councillor,  or  Commissioner,  or  Magistrate  of  Police ;  and  if  such 
bankruptcy  occur  during  his  holding  of  office,  it  tliereupon  becomes  vacant 
(see  Thorn,  1885,  12  E.  201).  It  is  incompetent  for  a  magistrate  or  town 
councillor  during  his  term  of  office  to  be  appointed  town  clerk.  A 
magistrate  is  not  responsible  for  the  debts  of  the  burgh  or  the  acts  of 
his  predecessors,  otherwise  than  as  a  citizen  or  burgess.  The  existing 
council  in  all  royal  burghs  must  each  year  make  up,  on  or  before  15th 
October,  a  state  of  the  affairs  of  the  burgh,  to  be  kept  in  the  Town 
Clerk's  or  Treasurer's  office,  and  open  for  inspection  to  the  municipal 
electors.  The  senior  magistrate  of  the  royal  burgh  has,  since  the  Union, 
been  in  use  to  be  named  in  the  Commissions  of  the  Peace.  The  magistrates 
had  right,  with  consent  of  the  majority  of  the  burgesses,  to  impose  certain 
small  taxes  or  duties  on  the  inhabitants  for  the  use  of  the  burgh,  and  also 
the  power  of  apportioning  some  of  the  taxes  imposed  by  Parliament,  but 
such  powers  are  now  almost  entirely  replaced  by  Statute.  A  Convention, 
composed  of  commissioners  from  each  of  the  royal,  parliamentary,  and  such 
police  burghs  as  have  been  admitted,  meets  annually  at  Edinburgh,  which 
had  power  to  make  regulations  for  promoting  the  trade  and  common  weal 
of  the  burghs,  and  ascertain  how  their  annual  revenues  had  been  applied. 
See  Convention  of  Eoyal  Burghs. 

By  the  Act  1663,  c.  6,  and  subsequent  Statutes,  the  provost  and  bailies 
of  royal  burglis  have  power  to  value  and  sell  ruinous  houses  when  the  pro- 
prietors refuse  to  reljuild  or  repair  them.  Many  otlier  enactments  are  to  be 
found  in  the  Acts  of  the  Scottish  Parliaments  regulating  the  trade  in  royal 
burghs,  and  defining  the  privileges  of  the  magistrates  and  burgesses,  but 
most  of  which  have  now  fallen  into  desuetude  (See  Kames,  Statute  Laio 
(Abridf/cd),  art.  Burgh,  Eoyal).  Magistrates  are  competent  to  judge  in 
petty  riots  ;  and  in  Edinburgh,  Glasgow,  Perth,  and  some  other  royal  burghs 
they  had  a  cumulative  jurisdiction  witli  tlic  Sheriff'  in  blood  wits.  Their 
criminal  jurisdiction  is  now,  however,  practically  limited  to  police  offences, 
and  is  regulated  by  tlie  various  Police  Acts  in  force  in  Scotland,  and  the 
Summary  Procedure  Acts.     There  are  sixty-six  royal  burghs  in  Scotland. 
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[Stair,  iv.  47,  10  ;  More's  Notes,  clxxi.;  Baiikl.  ii.  562-577;  Ersk.  i.  4,  22,  23; 
Bell,  Prin.  m.  838  ct  scq.,  2164  et  scq.;  Murwick  on  Municijxd  Elections; 
Campbell  Irons,  Burgh  Police.'] 

Burghs  of  Barony  and  Regality.— A  burgh  of  barony 

or  a  l)urj;li  of  rL')j;alily  i.s  a  cmiMiratimi  (;()nsi.stiii<i;  of  the  iiiliabitants  of  a 
(letnnninate  tract  of  territory  witliiii   the  barony  erected  ])y  tiie  kin<,',  and 
subject  to  the  government  of  niagistratcs.    The  riglit  of  electing  magistrates 
is  vested  by  the  charter  sometimes   in    the  inha])itants  themselves,   and 
somethues  in  the  baron,  llieir  superior.     Whatever  jurisdiction  belongs  to 
the  magistrates  of  tlie  burgh,  the  sn]>erior's  jurisdiction  is  cunndative  with 
it,  as  the  territory  granted  to  tlic  body  corporate  continues  as  truly  a  part 
of  the  barony  as  if  it  were  the  pioju  rty  of  a  single  vassal,  diiVering  only  hi 
that  the  jurisdiction  is  in  the  tirst  case  exercised  by  a  connnunity,  and  in 
the  other  by  one  j)erson.     The  same  rule  liolds  in  burghs  of  regality,  Itoth 
as  to  the  maniu'r  of  incorjjorating  them  and  as  to  the  sujjcrior's  cumulative 
juiis(hction.     AVhere  such  l)urghs  are  not  ])arliamentary  burghs,  the  list  or 
register  of  persons  entitled  to  vote  in   the  election  of  councillors,  where 
these  are   not    nominated    liy   the   superior,    is    made   u])    in    the    manner 
prescribed  by   tbc^  charter  or  the  Statute   l)y  which   such  Inirgli  lias  been 
erected,  or  under  which  its  allairs  are  administered.     "Where  the  charter  or 
Statute  does    not   contain  such  directions,  the  election  should,  as  far  as 
practicable,  be  conducted  in  terms  of  the  provisions  regulating  the  elec- 
tion   of    councillors    for    royal    burghs  which  do  not  send    a    member    to 
l*arliament.     In  a  case  where  a  burgh  of  barony  was  in  use  to  elect  its 
magistrates  and  council,  in  terms  of  its  Crown  charter,  in  Sei)tendjer  every 
third  year,  the  electors  being  the  male  owners  and  tenants  of  subjects 
yielding  £10  annually,  the  General  Police  Act,  1862,  was  adopted   in  the 
burgli  in   180:5;  but  the  elections  continued  to  be  conducted  in  the  burgh 
under  the  charter,  the  last  having  been  held  in  September  1888. 

In  November  1891,  after  the  date  of  election  for  that  year  under  both 
tlie  charter  and  tlie  Police  Act  had  passed,  the  Court  was  asked  to  ordain 
the  town  clerk  of  tlie  burgh  to  make  up  the  roll  of  electors  in  terms  of  the 
General  Police  Act,  1862,  and  subsequent  Statutes,  and  to  appoint  a 
returning  otticer  to  hold  the  election  under  the  provisions  of  the  Ballot 
Acts.  The  Court  declined  to  do  more  under  the  petition  than  appoint  a 
returning  othcer  {Toion  Council  of  Stromness,  1891,  19  P.  207). 

Burial. — Scots  law  places  no  restrictions  on  the  method  of  dis- 
posing of  the  bodies  of  the  dead,  save  those  involved  in  sanitary  law  and 
the  law  of  nuisance.  In  the  case  of  burial,  the  relatives  are  free  to  deter- 
mine the  place  and  the  manner  of  sepulture.  There  is  no  law  requiring 
that  parishioners  be  buried  in  their  own  parish,  as  there  was  in  canon  law 
(of.  DmhUwjston,  1832,  10  S.  19(5).  But  the  remains  are  sacred  wherever 
they  are  interred ;  and  so  a  grave  is  protected  against  disturbance,  at  least 
until  "the  process  of  disintegration  is  complete"  {Mansfield,  1824,  2  Sh. 
App.  104).  There  are  two  exceptions  to  this  rule:  (1)  If  those  having  the 
management  of  a  public  burial-ground  are  compelled  to  disturb  the  grave 
from  considerations  of  necessity  or  high  expediency  {Steel,  1891, 18  P.  911) ; 
or  (2)  if  the  burial  was  in  ground  in  which  there  was  no  right  of  burial 
{Ogcers  of  State,  1823,  2  S.  437  ;  aifd.  1  W.  &  S.  533) ;  in  these  cases  disin- 
terment  appears   to   be   permissible,   on    condition    that   the   remains   be 
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reinterred  with  all  decency  aud  respect.     In  other  cases  authority  to  dis- 
inter and  reinter  may,  on  cause  shown,  be  obtained  from  the  Court  of 
Session   or   (more    usually)  from  the  Sheriff  {Mitchdl,   1893,  20  E.  902). 
Violating  graves  is  a  crime  (see  Violating  Sepulchres). 
There  are  certain  statutory  provisions  as  to  burial : — 

(1)  Under  the  Capital  Punishment  Act,  1868  (81  &  32  Vict.  c.  24,  ss. 
6  and  13),  the  body  of  every  offender  executed  is  to  be  buried  within 
the  walls  of  the  prison  in  which  he  has  been  executed,  or,  if  there  is 
no  space  therein,  in  such  other  fit  place  as  the  Secretary  for  Scotland  may 
appoint. 

(2)  It  is  the  duty  of  the  local  authority  under  the  Pubhc  Health  Acts 
"  to  bury  any  dead  body  found  within  the  district  and  which  is  unclaimed, 
or  which  no  sufficient  person  undertakes  to  bury"  (30  &  31  Vict.  c.  101, 
s.  43). 

(3)  When  a  dead  body  is  retained  in  a  house  in  such  a  state  as  to  be 
injurious  to  the  health  of  the  inmates,  a  magistrate  or  justice  may,  on  a 
certificate  signed  by  a  legally  qualified  medical  practitioner,  direct  it  to  be 
buried  within  a  limited  time  {ih.) 

(4)  When  the  provisions  of  the  Public  Health  Acts  for  the  prevention 
of  diseases  are  put  in  force,  the  Local  Government  Board  for  Scotland  may 
issue  regulations  requiring  speedy  interment  of  the  dead  (30  &  31  Vict.  c. 
101,  s.  35). 


Bursary. — An  endowment  for  the  maintenance  of  a  student  in 
a  Scuttisli  school  or  uniA'crsity,  and  equivalent  to  the  English  "  scholar- 
ship "  or  "  exhibition."  The  institution  of  bursaries  is  to  be  traced  to  the 
Eeformation.  "  Bursar  "  was  then  the  name  given  to  a  poor  student  at  a 
Scottish  university.  One  effect  of  the  Eeformation  was  the  suppression 
of  certain  benefices  or  ecclesiastical  livings,  instituted  for  the  use  of  the 
founders,  namely,  iov  the  service  of  religion  to  them  and  their  families.  As 
these  had  proceeded  purely  from  the  bounty  of  the  patron,  they  were  not 
annexed  to  the  Crown  at  the  Eeformation  ;  Ijut  while  reserved,  along  with 
the  right  of  presentation,  to  the  patrons  and  their  heirs,  they  were  bound 
by  Statute  to  apply  the  revenues  arising  from  such  benefices  to  the  support 
of  "bursars"  (Ersk.  i.  12).  In  the  present  century  many  bursaries  have 
been  founded  by  private  individuals.  The  Court  has  also,  in  the  exercise 
of  its  nohile  ojficium,  sanctioned  the  institution  of  bursaries  in  cases  of  trust 
administration,  where  it  has  considered  a  deviation  from  the  original  scheme 
warranted  by  the  fact  that  it  was  no  longer  possible  or  expedient  to  apply 
the  funds,  or  part  of  them,  to  tlie  purpose  mentioned  by  the  truster  {Burnet's 
Trs.,  1876,  4  M  127  ;  MDowjal  {Caw's  Trs.),  1878,  5  E.  1014  ;  but  see  Govrs. 
of  Bell's  Trust,  33  S.  L.  E.  591).  Similarly,  bursary  trustees  have  been 
allowed  to  alter  the  regulations  made  by  the  founder.  See  University  of 
Aberdeen  v.  Irvine,  1869,  7  M.  1087,  where  bursaries  had  been  founded 
under  a  deed  of  mortification,  and  it  was  held  that  the  Court  was  entitled 
to  increase  the  number  of  Inirsars  as  well  as  the  amount  of  the  bursaries, 
but  that  any  de}iarture  from  tlie  number  of  bursars  s]»ecified  in  the  deed 
of  mortification  could  only  be  justified  by  tlie  consid(!ration,  that  to  carry 
out  the  will  of  the  founder  according  to  its  letter  would  be  either  inconsist- 
ent with  the  main  design  of  the  founder  himself,  or  in  itself  mischievous 
(cf.  MKendridi  and  Others  (Trs.  of  the  "  John  lieid  Prize  "),  1 894,  20  E.  939). 
The  Court  has  refused  to  interfere  with  the  bursary  award  on  the  ground 
that  the  unsuccessful  candidate,  who  was  suing,  could  not  aver  any  breach  of 
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coiitmct  (Martin,  1885,  13  K.  274).  A  cuiulidiite  in  a  Ijiirsary  competition 
who  itvera  that  another  has  been  unduly  i)referred,  is  not  entitled  to  claim 
damages  for  the  loss  of  the.  hursary.  A  claim  for  damages  rests  on  delict 
and  not  on  contract,  and  will  not  Ijc  reccjgnised  unless  supported  by  clear 
and  articulate  averments  of  pecuniary  loss  out  of  entering  the  competition. 
Nor,  \vh<ii  in  point  of  fact  he  was  not  elected  to  the  bursary,  can  an 
unsuccessful  candidate  succeed  in  getting  a  decree  for  declarator  that  he 
was  elcM-tcd,  and  fcr  ])ayment  (MDonald,  1800,  17  K.  951.)  The  proi.er 
mode  of  ideading  would  Ijc  to  have  a  reductive,  as  well  as  a  declaratory, 
conclusion.  See  M Quaker,  1891,  18  K.  5l'1.  in  this  case  the  award  of  a 
school  bursary,  made  by  the  Governors  after  examination,  was  reduced, 
and  tlie  i)ursuer  found  entitled  to  it.  The  case,  however,  turned  upon  the 
interpretation  of  a  clause  in  tiie  regulations  for  the  c(unpetition. 

The  Scottish  University  Commissioners,  appointed  under  the  Universities 
(Scotland)  Act,  1889,  have  made  certain  regulations  as  to  bursaries,  scholar- 
ships, and  fellowships,  and  these  will  be  found  in  Ordinances  Nos.  57  and  58 
issued  l)y  them.  [For  Form  of  rresentation  to  a  liursary,  and  Form  of  Deed 
of  Mortilication,  see  Juridical  Styles,  ii.  61  and  633.] 

Burying'- Place. — As  there  is  no  restriction  on  the  right  of  burial, 
it  fails  within  the  uses  to  which  anyone  may  dedicate  his  property.  But 
from  considerations  orignially  of  a  sacred  character,  ikav  mainly  sanitary,  it 
has  been  recognised  as  a  public  necessity  that  facilities  for  burial  should  be 
brought  within  the  reach  of  all,  and  accordingly  the  duty  was  imposed  on 
parochial  authorities  of  providing  kirkyards  or  burial-grounds,  m  which 
the  pul)lic  of  the  parish  should  have  the  right  of  sepulture.  Burying-places 
may  thus  be  either  private  or  public. 

1.    I'llIVATE   BuRYING-PlACES. 

1.  Tiiere  is  no  restraint  on  a  person  setting  apart  a  portion  of  his  ground 
as  a  family  burying-place,  or  a  mausoleum,  unless  it  can  be  shown  to 
involve  injury  to  public  health,  or  to  be  a  nuisance  to  neighbouring  pro- 
prietors (cf.  Swan,  183U,  8  S.  G37).  Such  a  burying-place  is  not  a  burial- 
ground  in  the  sense  of  the  IJurial-Grouiids  Act,  185a  (18  &  19  Vict.  c.  68), 
so  as  to  require  the  consent  of  owners  of  houses  within  a  hundred  yards  of  it 
{Bain,  1884,  12  K.  62).  Scots  law  (diflering  from  the  Roman  law)  does 
not  recognise  every  place  used  for  burial  as  res  rciigiosa  and  incapable  of 
commerce  (Craig,  i.  xv.  11 ;  Ersk.  ii.  i.  8 ;  Bankt.  i.  iii.  12,  and  ii.  viii.  104). 
A  private  burying-place  of  this  description  may  be  dealt  with  by  the  owner 
like  any  other  private  property,  with  tliis  sole  condition,  that,  except  for 
some  good  cause,  the  grave  shall  not  be  disturbed  until  the  process  of  dis- 
intergration  is  complete.  Tf  it  must  be  disturbed,  the  remains  ^should  be 
reinterred  with  all  care  and  reverence  (see  Officers  of  State,  1823,  2  S.  437, 
alVd.  1  W.  &  S.  533). 

2.  Cemeteries  in  which  individuals  acquire  the  right  of  burial  by  contract 
are  private  burying-places.  In  the  Duddingston  case  (1832,  10  S.  196) 
declarator  was  sought  that  no  otiier  jjcrsons  than  the  heritors  and  kirk 
session  "  were  entitled  to  establish  within  the  parish  a  place  of  common 
sepulture."  Declarator  was  refused,  L.  :\Iackenzie  stating  that  there  is  no 
Statute,  decision,  or  dictum  to  suggest  any  illegality  in  the  formation  of 
private  cemeteries,  or  letting  out  the  use  of  them  for  price  or  hire.  In  an 
attempt  to  interdict  the  formation  of  a  cemetery  on  the  ground  of  nuisance, 
the  case  was  remitted  to  a  jury  {Swan,  ut  supra).    The  rights  of  parties  con- 
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tracting  as  to  the  privilege  of  sepulture  in  a  cemetery  are  regulated  by  the 
ordinary  law  of  contract,  they  being  free  to  make  what  bargain  they  please. 
The  ordinary  stipulation  is  for  "  a  right  to  the  exclusive  use  of  a  piece  of 
ground  for  a  burial-place,  tomb,  or  grave,  either  in  perpetuity  or  for  a  limited 
period"  {Edinburgh  Southern  Cemetery  Co.,  1889,17  R  154).     When  the 
terms  of  the  contract  are  left  to  implication,  they  include  the  following 
{Cunningham,  1871,  9  M.  869,  per  L.  Gillbrd,  Ordinary,  875  et  scq.):—{\) 
The  lairiiolder  does  not  acquire  an  absolute  right  of  property.     This  renuuns 
with  the  persons  feudally  vested  in  the  ground.     But  the  lairholder  acquires 
the  right  to  use  in  perpetuity  the  allocated  lair  for  the  sole  purpose  of 
sepulture.    (2)  The  cemetery  is  held  to  be  dedicated  exclusively  as  a  burial- 
ground.     The  lairholder  can  restrain  attempts  to  make  any  other  use  of  it, 
or  to  erect  any    building  in  it  foreign  to  the  purpose  of  a  burial-ground 
(see  Patcrson,  1845,  7  D.  561).    (3)  Fair  and  reasonable  fees  may  be  charged 
for  interment,  but  lairholders  are  entitled  to  prevent  the  imposition  of  ex- 
tortionate or  unreasonable  charges.     (4)  The  cemetery  must  be  maintained 
in  proper  and  suitable  condition,  and  lairholders  are  entitled  to  stop  any 
practice  of  conducting  interments  in  an  offensive  or  insanitary  manner. 
Every  lairholder  has  a  title  to  sue  for  vindication  of  his  own  rights,  but  a 
portion  of   them  cannot  sue  in  the  name  of   the  whole.     They  are  not 
entitled  to  require  the  proprietors  of  the  cemetery  either  to  denude,  as  soon 
as  the  lairs  are  all  disposed  of,  or  to  transfer  the  management  to  a  com- 
mittee of  lairholders  {Cunningham,  ut  supra).     In  the  case  of  Faterson  {ut 
supra),  lairholders  were  refused  interdict  against  the  erection  of  a  cenotaph 
to  the  memory  of  the  Political  Martyrs  of  1793-4,  it  being  a  monument 
essentially  of  a  sepulchral  and  solemn  character,  and  there  bemg  notliing 
unseemly  or  contrary  to  public  decency  in  the  erection.     There  is  no  law  to 
prevent  the  erection  of  a  monument  to  men  as  to  whose  merits  there  is 
diversity  of  opinion. 

In  a  recent  case  {Wright,  1881,  9  Pt.  15),  where  a  grave  had  been  pur- 
chased with  the  funds  of  the  deceased,  and  his  mother  had  erected  a  tomb- 
stone, it  was  held  that  the  deceased's  execvitor  was  not  entitled  to  remove  this 
tombstone.  The  decision  proceeded  rather  on  the  obvious  unseemliness  of 
disturbing  graves,  than  on  any  consideration  of  the  precise  rights  of  the 
executor  in  the  lair. 

2.  Public  Burying-Places. 

These  are  burying-grounds  in  which  all  inhal^itants  of  a  particular 
district  have  the  right  of  sepulture.  They  are  mainly  of  two  classes— kirk- 
yards,  and  burial-grounds  provided  under  the  P>urial-Grounds  Act,  1855. 
There  appears,  however,  to  be  a  third  class,  where  long  use  has  conferred 
rights  of  burial  on  the  public  of  a  district.  Kestalrig  burial-ground  (a  pre- 
Keformation  one),  though  not  the  parish  churchyard,  was  one  in  which  the 
inhabitants  of  the  district  had  the  right  of  burial  {South  Leith,  1832,  11 
S.  75).  It  was  managed  by  a  Friendly  Society,  surplus  funds  being  devoted 
to  pious  uses  in  the  district.  In  the  Beauty  case  it  appeared  that  by  im- 
memorial usage  the  inhabitants  of  the  district  had  acquired  the  right  of 
sepulture  in  l^eaidy  Priory  {Lovat,  1845,  8  D.  316). 

1.  Kirkyards.—YYom  early  Christian  times  burial  in  or  near  the  church 
was  desired,  from  motives  of  religion  (Duncan,  Par.  Ecc.  Law,  ch.  xv.). 
The  General  Assembly  passed  an  Act  forbidding  burial  within  churches 
{ih.  s.  75),  but  there  is  no  statutory  prohibition.  At  one  time  the 
patron  seems  to  have  been  entitled  to  a  burial-place  in  the  church.  No 
right  of  burial  in  a  church  would  now  be  recognised  unless  in  respect  of 
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immemorial  usage  (Eisk.  i.  v.  Ic5).  A  family  burial-place  in  a  church  is 
transmissible  specijice  by  disijositiou  {Muntcith,  1G95,  4  Bro.  Supp.  261); 
and  the  opinion  is  expressed  by  Erskine  (ii.  vi.  11)  that  it  would  be  carried 
by  a  <,'rant  of  the;  lands,  in  virtue  of  the  clause  cum  pcrtineydiis.  Tliis  does 
not  hold  of  a  family  Ijurial-place  in  a  churchyard  (Sted,  1891,  18  K.  911). 

(1)  The  duty  of  providing  and  maintaining  kirkyards  lies  on  the  heritors. 
Prior  to  the  lieformation  they  were  provided  l)y  the  clergy,  wlio  recouped 
thems(dves  out  of  tlie  luirial  fees.     After  the  llefornuition  the  duty  of  pro- 
viding kirkyards  appears  to  have  been  regarded  as  one  cjusdan  f/atcris  with 
that  of  providing  cliurch,  manse,  and  glebe ;  and  accordingly,  although  the 
obligation  was  not  imposed  by  Statute,  it  was  accepted  by  the  heritors,  and 
has  been  rei)eat('dly  recognised  by  the  Court  as  binding  {Grcmvck,  1777, 
Mor.  Ap}).  Kirkyard,  1;   5  Bro.  Supp.  414;   Hailes,  758;  revd.,  on  point 
of   pleading   only,  1779,   2    Pat.   486  ;   South   Leith,   ut   sajjra,   etc.).     As 
the  kirkyard  must  be   large    enough    to   receive   the  bodies   of   all   dead 
parishioners  whose  relatives  wish  them  to  Ije  buried  there  (IJuihHwjston  case, 
'lit  supra),  the  duty  of  the  lieritors  exteiuls  to  enlarging  it  when  necessary. 
There  is  statutory  obligation  on  them  to  build  and  maintain  the  kirkyard 
dykes  with  stone  and  mortar  to  the  height  of  two  ells  (1563,  c.  76,  and  1597, 
c.    232).     The  heritors  are  not  relieved  of  the  obligation  to  enlarge,  by 
transferring  the  kirkyard  to  the  Parish  Council  (57  &  58  Vict.  c.  58  s.  30). 
The  procedure  is  the  same  as  in  providing  for  the  erection  and  maintenance 
of  churches  and  manses  and  the  designation  of  Glebks  {q.v.).     When  the 
necessity  arises,  it  is  for  the  heritors  to  consider  the  matter,  and  to  tJike 
steps  to  provide  a  kirkyard,  or  suitable  ground  as  an  addition  to  the  existing 
kirkyard.     It  is  in  the  first  instance  furnished  by  the  heritor  who  has  ground 
suitable  for  the  purpose,  and  he  is  indenmified  by  the  whole  body  of  heritors 
(himself  included),  each  bearing  a  share  in  proportion  to  the  value  of  his 
property  {Greenock,  tit  supra).     When  ground  has  been  thus  provided,  the 
heritors  may  apply  to  the  Presbytery  to  designate  it  as  the  kirkyard,  or  as 
an  addition"^  thereto  {Duncan,  ut  supmi).     If  the  heritors  fail  to  do  what  is 
necessary,  the  Presbytery  may  interpose  to  do  so,  on  the  representation  of 
anyone  having  an  interest  (  Walker,  1876,  3  K.  498,  afld.  1876,  4  R  (H.  L.)  1). 
When   the   Presbytery,   after  the  usual  procedure,  has   selected  suitable 
ground,  it  has  been  suggested  that  they  should  vindicate  the  ground  from 
proprietor  and  tenant  by  action  of  declarator,  in  which  all  the  heritors,  the 
tenant  of  the  ground,  and  probably  the  kirk  session,  ought  to  be  called  as 
parties  {Greenock,  ut  supra,  2  Pat.  486).     Within  twenty  days  of  the  Pres- 
bytery's judgment,  an  appeal  may  be  taken  to  the  Sheriff,  whose  judgment, 
in  turn,  may  be  appealed  within  twenty  days  to  the  Lord  Ordinary  in  Teind 
Causes  (Ecclesiastical  Buildings  Act,  31  &  32  Vict.  c.  96).    But  the  Court  of 
Session  has  no  further  jurisdiction  in  such  matters,  except  that  implied  in 
its  function  of  redressing  any  violation  by  an  inferior  Court'  of  the  ordinary 
rules  of  procedure  common  to  all  Courts  (  Walker,  ut  supra).     The  Court  of 
Session,  sitting  as  Commissioners  of  Teinds,  have  no  power  to  fix  a  new 
churchyard  for  a  parish  {Maitland,  1766,  Hailes,  109). 

There  may  be  constructive  appropi'iation  of  ground  as  part  of  a  kirkyard 
by  acquiescence  in  its  use  for  burial  {rinlorth,  1666,  Mor.  5620;  Mansjield, 
1824,  2  Sh.  App.  104). 

"  The  churchyard  belongs  to  the  heritors,  subject  to  the  single  burden_of 
interring  the  dead"  (L.  Hailes  in  Greenock,  ut  supra  ;  cf.  Cunninf/ham,  1778, 
5  Bro.  Supp.  415;  Hill,  1863,  1  M.  360;  Russell,  1882,  10  E.  302;  Bain,  ut 
supra  ;  Steel,  ut  supra).  They  are  proprietors  in  trust,  and  their  powers  are 
conditioned  by  the  requirements  of  the  trust.     They  are  owners  of  the  trees 
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in  the  kirkyard,  and  of  the  strata  underneath  ;  and  may,  it  is  thought,  utilise 
these,  so  long  as  the  purposes  of  the  trust  are  not  interfered  with  (Dunlop, 
Par.  Law,  84;  Eankine,  Land-Oivnership,  ord  ed.,  171).  But  it  appears 
that  any  profits  arising  from  such  dealings  must  be  applied  to  parochial 
uses,  in  the  same  way  as  profits  from  interment  fees,  etc.  The  bene- 
ficiaries are  the  inhabitants  of  the  parish,  including  heritors  who  have 
a  residence  in  it,  and  their  right  is  that  of  burial  in  the  kirkyard  on 
their  decease.  None  others  can  claim  the  right ;  but  the  bodies  of 
strangers  may  be  interred  with  the  heritors'  consent  {Cunningham,  1778, 
ut  supra). 

(2)  The  heritors  have  the  regulation  and  management  of  the  kirkyard 
{Ufc,  1828,  6  S.  916;  Hill,  ut  supra).  They  may  devolve  these  duties  on 
others,  and  frecpiently  do  so,  the  kirk  session  in  many  cases  having  the 
actual  management.  Where  they  permit  anyone — minister,  heritors'  clerk, 
beadle — to  allocate  lairs  on  their  behalf,  they  are  bound  by  the  actings  of 
these  individuals  (Wilson,  1859,  21  D.  1060).  They  can  legally  divest 
themselves  of  these  powers  only  by  transferring  the  kirkyard  to  the  Parish 
Council  (57  &  58  Vict.  c.  58  s.  30 ;  cf.  Russell,  ut  siqjra,  per  L.  Kinnear). 

In  the  allocation  of  the  area,  the  heritors  are  entitled  to  have  family 
burying-places  reserved  for  themselves  before  lairs  are  given  to  other 
parishioners  (Duncan,  Par.  Ecc.  Law,  ch.  xv.;  cf.  argument  in  Duddingston 
case,  ut  sujjra).  Thereafter  the  lairs  are  allocated  for  interment  as  they 
are  required  (liankine,  Land-Ownership,  172).  When  ground  has  been 
allocated,  it  must  not  be  arbitrarily  interfered  with.  Only  "  some  over- 
ruling necessity  or  strong  expediency "  {Hill,  ut  supra)  will  justify 
encroachment  on  a  grave  in  which  the  right  of  sepulture  has  been 
acquired  (also  Wilson,  ut  supra).  It  is  thus  only  in  exceptional  cases 
that  the  heritors  are  entitled  to  allocate  of  new  a  lair  which  had  previously 
been  allocated.  As  the  purpose  of  interment  is  the  disintegration  of  the 
body,  the  heritors  would  in  theory  be  entitled  to  resume  the  grave  for 
allocation  when  the  process  of  disintegration  is  complete.  Ikit  where  a 
grave  is  used  as  a  family  burying-place,  or  where  near  relatives  of  the 
deceased  survive,  considerations  of  policy  and  good  feeling  make  realloca- 
tion impossible.  If,  however,  the  latest  burial  in  the  grave  be  very 
remote, — especially  if  there  is  want  of  space  in  the  kirkyard, — "old 
graves  may  be  used  for  new  tenants  "  ( lire,  ut  supra).  In  a  case  of  high 
expediency,  heritors  were  allowed  to  encroach  on  the  kirkyard  for  the 
extension  of  the  church  {Steel,  ut  supra  ;  contrast  Hill,  ut  supra).  Alloca- 
tion gives  the  allottee  and  his  representatives  a  possessory  right,  which 
they  can  vindicate  against  threatened  encroachment  {M'Bcan,  1859,  21  D. 
314 ;  Wilson,  ut  supra) ;  and  it  is  no  answer  to  their  objection,  to  offer  a  right 
of  sepulture  elsewhere  in  the  churchyard  {Hill,  ut  sujwa).  The  right  of 
protecting  a  grave  against  encroachments  extends  to  representatives  of  the 
deceased  who  are  not  resident  in  the  parish  {Turner,  1869,  7  M.  538). 

The  general  principle  ruling  the  heritors'  management  is,  that  it  must 
]je  in  all  respects  consistent  with  the  purposes  of  the  trust.  Even  the 
heritors  cannot  combine  to  use  a  kiikyard  for  a  purpose  foreign  to  its  proper 
uses.  This  would  be  a  breach  of  trust  which  any  parishioner  could  prevent 
( Wright  v.  Elpldnstone,  1881,  8  K.  1025).  The  Statutes  against  the  holding 
of  fairs  and  markets  in  kirkyards  (1503,  c.  83  and  1579,  c.  70)  simply  attach 
a  severe  penalty  to  what  is  prohibited  by  the  common  law.  Although  in 
virtue  of  custom  the  minister  has  been  held  entitled  to  the  grass  of  the  kirk- 
yard {Hay,  1778,  5  I'.ro.  Supp.  415  ;  Spence,  1  Dec.  1808,  F.  C),  yet  he  is  not 
entitled  to  pasture  his  bestial  there,  his  right  being  simply  to  cut  the  grass 
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and  remove  it  for  use  {Beaton,  1734,  Elcli.  Glebe,  No.  1).  It  cannot  be  com- 
puted as  part  of  the  minister's  grass  (Beaton,  ut  supyri;  and  JJass,  1G69,  Mor. 
8019 — overruled  in  other  ])ointsj.  The  management  must  not  be  inconsistent 
witli  respect  for  tin;  fe(;liiigs  of  the  relatives  of  the  dead  (  Wilson,  ut  supra); 
and  accordingly,  while  the  heritors  are  entitled  to  improve  the  kirkyard  by 
lowering  levels  and  otherwise,  they  are  bound  to  treat  reverentially  any 
remains  thus  disturb('(l  (Rohcrtson,  1868,  5  S.  L.  \{.  405;  cf.  Steel,  ut 
supraj. 

The  heritors  are  entitled  to  exercise  control  as  to  all  erections  in  the 
kirkyard.  This  control  extends  not  only  to  erections  of  an  unusual 
character,  such  as  a  wooden  building  for  watching  against  resurrectionists 
(Ure,ut  supra),  hwt  to  tombstones  and  other  nionunumtal  erectitjns  {M'Jk-an, 
ut  supra).  So  entirely  are  all  erections  within  the  heritors'  control,  tiiat, 
having  permitted  the  erection  of  a  mausoleum,  they  can  prevent  it  from 
being  used  as  a  chapel  ( JFif/Jd  v.  Elpkinstone,  ut  supjra),  though  indeed  this 
would  be  o])en  to  the  ol)jection  of  any  parishioner,  as  a  diversion  of  the 
ground  from  its  proper  uses. 

In  the  course  of  management  the  heritors  may,  in  certain  circumstances, 
alienate  or  excamb  part  of  the  kirkyard,  but  a  very  strong  case  of  necessity 
or  high  expediency  must  Ije  made  out.  There  might  be  alienation  or 
excambion  of  a  portion  inconveniently  situated  in  which  there  had  been  no 
burial  for  a  long  time,  or  of  a  portion  which  had  never  been  used  for  burial. 
It  was  held  ultra  vires  to  excamb  a  part  used  recently  f(jr  burial  in  return 
for  an  addition  to  the  kirkyard  {Russell,  ut  supra).  Excambion  by  minister 
and  presbytery  is  invalid,  the  sole  title  being  in  the  lieritors  {Bain,  1887, 
14  R.  939). 

As  proprietors,  the  heritors  take  all  steps  necessary  for  the  protection  of 
the  kirkyard,  but  any  one  heritor  may  interfere  to  prevent  encroachment, 
i.e.  to  prevent  any  inversion  of  the  possession  {Ure,  ut  sujira).  Their 
powers  include  power  to  compromise  {Fraser,  1893,  21  R.  278).  They 
defray  any  expenses  from  the  heritors'  assessment. 

Parishioners  cannot  obtain  any  right  of  property  in  a  grave  in  the  kirk- 
yard, but  the  interest  acquired  to  protect  the  grave  against  interference  is  a 
right  of  a  very  strong  character.  Every  parishioner  has  a  title  to  check 
any  breach  of  the  trust  subject  to  which  the  kirkyard  is  held.  As  rec^ards 
rights  of  burial.  Dissenters  are  under  no  disabilities. 

(3)  By  the  Local  Government  (Scotland)  Act,  1894  (57  &  58  Vict, 
c.  58,  s.  30,  subs.  6),  "  the  heritors  of  any  parish  may  transfer  the  property 
of  any  churchyard  which  they  hold  to  the  parish  council,  and  the  i)arish 
council,  if  they  accept  such  transfer,  shall  thereafter  hold  such  churchyard 
for  the  same  purposes  "  and  with  the  same  duties,  powers,  and  liabilities  as 
previously  lay  on  the  heritors.  But  the  power,  duty,  and  expense  of 
extending  the  churchyard  remain  on  the  heritors,  as  does  also  liability  for 
existing  debt.     See  Parish  Cou^XIL. 

2.  Burial-Grounds. — Under  the  l^urial-Grounds  (Scotland)  Act,1855,  and 
amending  Acts  (18  &  19  Vict.  c.  68  ;  20  &  21  Vict.  c.  42  ;  and  49  &  50  Vict, 
c.  21),  certain  local  authorities  are  empowered,  and  in  some  circumstances 
required,  to  provide  burial-grounds.  Tiie  Statute  does  not  in  terms  all'ect 
the  powers  and  duties  of  heritors  with  respect  to  kirkyards,  but  in  practice 
it  materially  lightens  the  burden  on  them.  It  is  to  be  noticed  that  whereas 
all  relating  to  kirkyards  falls  under  ecclesiastical  arrangements,  the  pro- 
cedure under  the  Act  of  1855  is  purely  civil.  This  distinction  is  of 
importance  as  regards  all  changes  in  the  boundaries  of  parishes  etlected 
under  the  Local  Government  (Scotland)  Acts  of  1889  and  1894  (52  &  53 
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Vict.  c.  50,  ss.  49,  51,  and  96  ;  57  &  58  Vict.  c.  58,  s.  46  ;  Shennan,  Boundaries 
of  Counties,  etc.,  Introduction,  p.  xxix). 

(1)  The  administration  of  the  Act  is  intrusted  to  local  authorities  as 
follows: — In  burghs  having  the  i)arliamentary  franchise  (within  the 
boundaries  as  fixed  for  valuation  purposes),  the  local  authority  is  the  town 
council  {a)  if  the  parish  and  the  burgh  are  coextensive ;  (h)  if  the  burgh 
contains  parts  of  two  or  more  parishes ;  (c)  if  the  burgh  contains  only  part 
of  one  parish,  and  the  Sheriff  has  determined  that  the  whole  parish  shall  be 
treated  as  burghal.  In  all  other  cases  the  local  authority  is  the  parish 
council  (18  &  19  Vict.  c.  68,  ss.  2  and  3  ;  19  &  20  Vict.  c.  103,  s.  69  ;  29  &  30 
Vict.  c.  50). 

(2)  The  Statute  may  be  put  in  operation  in  two  ways:  {a)  An 
existing  burial-ground  may  be  closed,  {h)  On  requisition  by  ten  ratepayers 
or  by  two  councillors,  the  council  must,  at  a  special  meeting,  consider  the 
advisability  of  providing  a  new  burial-ground,  and  by  a  majority  of  those 
present  may  resolve  to  do  so.  The  effect  alike  of  a  closing  order  and  of 
sucli  a  resolution,  is  that  the  council  miist  forthwith  proceed  to  provide  a 
suitable  and  convenient  burial-ground.  If,  from  any  cause,  it  is  not 
provided  within  sLx  months  of  the  closing  order  or  of  the  requisition,  the 
council,  or  ten  or  more  ratepayers,  or  two  councillors,  may  apply  to  the 
Sheriff  to  have  the  necessary  ground  designated  (see  Fulton,  1862,  24  D. 
1027).  After  inquiry  and  intimation,  the  Sheriff  designates  a  burial-ground, 
his  decision  being  appealable  within  fourteen  days  to  any  Lord  Ordinary  of 
the  Court  of  Session.  The  burial-ground  must  not  be  within  100  yards  of 
any  dwelling-house,  unless  the  owner  consents  in  writing.  It  need  not  be 
within  the  parish.  Councils  of  different  districts  may  combine  in  providing 
a  burial-ground,  the  councils  acting  for  this  purpose  as  one  joint  council. 
An  existing  cemetery  may  be  purchased,  or  the  council  may  contract  for  the 
right  of  interment  in  an  existing  cemetery.  Provision  is  made  for  the 
application  of  the  Lands  Clauses  Act  when  necessary.  A  burial-ground  so 
provided  becomes  the  burial-ground  of  the  jjarish  or  parishes ;  and  where  a 
new  burial-ground  is  provided  in  the  place  of  one  closed  under  the  Act, 
the  new  burial-ground  takes  over  all  the  liabilities  of  the  old  (18  &  19  Vict. 
c.  58,  ss.  9-16). 

An  anomalous  case  may  arise  where  (as  has  been  done)  the  local 
authority  acting  under  the  Act  has  made  an  addition  to  a  kirkyard.  Any 
difiiculty  of  administration  can  now  be  got  over  by  the  heritors  transferring 
the  kirkyard  to  the  parish  council  (57  &  58  Vict.  c.  58,  s.  30). 

(3)  The  management  of  a  burial-ground  is  vested  in  the  town  council 
or  parish  council,  and  is  exercised  subject  to  such  general  regulations 
relating  to  burial-grounds  as  may  be  made  by  the  Secretary  for  Scotland. 
The  Statute  permits  the  local  authority  to  sell  exclusive  rights  of  burial  in 
such  parts  of  the  burial-ground  as  the  Sheriff  may  sanction  (49  &  50  Vict, 
c.  21,  amending  sec.  18  of  the  principal  Act),  and  also  the  right  of  raising 
chapels  and  monumental  erections.  They  may  provide  for  the  conveyance 
of  bodies  to  the  burial-ground,  and  provide  a  place  for  their  reception  prior 
to  interment.  They  may  lay  out  the  burial-ground  appropriately,  and  for 
its  protection  certain  provisions  of  the  Cemeteries  Clauses  Act,  1847  (an 
English  Act),  are  incorporated.  They  may  charge  such  interment  fees  as 
the  Sheriff  approves  (18  &  19  Vict.  c.  68,  ss.  17-25).  They  may  appoint 
the  necessary  officials,  and  dismiss  them  at  pleasure  {ih.  s.  30).  They 
must  keep  separate  minute-l)Ooks  and  account-books,  to  be  open  to  the 
inspection  of  ratepayers ;  and  also  a  register  of  burials,  in  which  all  burials 
must  be  entered  so  as   to   identify  where  the  several  bodies  are  buried 
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(lb.  ss.  29  and  .'31).  Any  deficiency  in  the  funds  is  raised  by  an  assessment, 
levied  in  the  same  manner  as  the  poor-rate,  and  there  is  power  to  borrow 
for  capital  expenditure  (ih.  ss.  26  and  27). 

7'hr  C'ludw/  of  Jivri/iiuj-riaces. — "  Any  r-huichyard,  conu'tery,  or  place  of 
sepulture,  so  situated  or  so  crowded  with  bodies,  or  (jtherwise  so  conducted 
as  to  be  oflensive  or  injurious  to  health,"  is  a  nuisance  within  the  meaning 
of  the  Public  Health  (Scotland)  Act,  1807  (30  &  31  Vict.  c.  100,  s.  10) ;  and 
the  powers  conferred  by  that  Act  for  the  removal  of  nuisances  have  been 
exercised  to  secure  the  closing  of  such  burial-places. 

The  same  end  may  be  secured,  and  the  opening  of  new  burial-grounds  in 
unsuitable  localities  may  be  restrained,  by  the  method  prescribed  in  the 
Burial-Grounds  Act  (18  &  19  Vict.  c.  08,  ss.  4-8).  The  initiative  maybe 
taken  by  two  members  of  the  parish  council,  or  ten  ratepayers,  or  two 
householders  residing  within  a  hundred  yards  of  the  burial-ground  or 
proposed  burial-ground,  or  by  the  Local  Government  Board  for  Scotland 
(30  &  31  Vict.  c.  101,  s.  90). 

The  procedure  is  by  petition  to  the  Sheriff,  who,  after  iiKpiiry,  pronounces 
an  interlocutor  and  transmits  it  to  the  Secretary  for  Scotland.  On  the 
hitter's  representation  Her  Majesty  in  Council  may  restrain  the  opening  of 
a  new  burial-ground,  and  order  the  discontinuance  of  burials  in  speciHed 
places. 


Buying-  of  Picas.— By  Act  1594,  c.  220,  members  of  the 
College  of  Justice,  and  inferior  judges,  "  their  de])utes,  clerkes  or  advocates, 
directly  or  indirectly,  by  tliemselves  or  any  others  in  their  names,"  are 
})roliibited,  upon  pain  of  deprivation  of  office,  from  purchasing  "lands, 
teinds,  rowms  or  possessions"  which  are  the  suljject  of  a  depending 
action.  By  construction  this  includes  moveable  debts  and  all  debateable 
rights  which  are  the  suljjects  of  a  depending  suit.  The  right  acquired  by 
such  purchase  is  not  null  {Colt,  Mor.  9495;  Purvcs,  1683,  Mor.  9500; 
Home,  1713,  Mor.  9502).  A  gratuitous  disposition  does  not  fall  witlnn  the 
scope  of  the  Statute  {Hume,  1078,  Mor.  9498).  The  object  of  the  Act  seems 
to  have  been  to  prevent  any  one  connected  with  the  court  from  acquiring 
a  personal  interest  in  a  cause,  which  might  induce  him  to  use  his  influence 
in  court  to  further  his  own  ends  in  connection  therewith  (Stair,  i.  10.  8, 
i.  14.  2  ;  Bell,  Prin.  s.  36 ;  M.  Bell,  Conveyancing,  1-101.  See  Pactum  de 
QUOTA  litis). 


By-law. — (The  word  by-law  is  derived  from  hij-lng  or  hy-lov,  h]/,  a 
villager,  and  lar/  or  ^v,  law.)  "A  by-law  is  a  law  made  with  due  legal 
obligation,  by  some  authority  less  than  the  Sovereign  and  Parliament,  in 
respect  of  a  matter  specially  or  impliedly  referred  to  that  authoritv,  ami 
not  provided  for  by  the  general  law  of  the  land  "  (Lundey  on  By-lairs,  2). 
Corporations,  governing  bodies,  and  local  authorities  require  the  establish- 
ment of  fixed  and  known  rules,  in  accordance  willi  wliieh  their  internal 
government  shall  bt-  carried  on.  The  law  has  deenu'd  it  more  advisable  to 
leave  these  rules  to  the  discretion  of  the  governing  body,  and  those  com- 
posing them,  who  are  supjiosed  to  know  what  is  most  conducive  to  their 
own  interests  and  welfare.  The  power  of  making  by-laws  may  arise : 
(1)  by  necessary  implication  ;  (2)  by  charter ;  (3)  by  Statute ;  (4)  by  custom. 

1.  Corporations,  associations,  literary,  religious,  and  scientific  bodies, 
boards  for  admitting  persons  into  professions,  and  clubs,  where  there  is  no 
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express  powt'i'  ul'  luakius^  by-laws  by  Siaiulo,  possess  the  power  to  make 
by-laws,  rules,  or  ordinances  to  regulate  themselves,  to  govern  their 
members,  and  to  carry  out  the  purport  and  object  of  their  association  {K. 
V.  Wcstwood,  1830,  7  Bing.  1  (corporation);  JTodr/l-uisoji,  1867,  L.  E.  5  Eq. 
63;  Lyttlcton,  1875,  33  L.  T.  642  (associations  and  clubs). 

2.  Express  powers  as  to  making  by-laws  may  be  given  in  a  charter. 

3.  By  Statute,  Parliament  has  delegated  the  function  of  making  laws 
in  reference  to  a  great  variety  of  subjects  to  authorities  in  local  districts, 
or  to  other  bodies  having  control  over  special  subjects.  This  has  prevailed 
to  a  very  large  extent  in  the  case  of  private  local  Acts,  corporate  bodies,  im- 
provement commissioners,  and  local  government  authorities.  The  power  has 
also  been  conferred  upon  certain  departments  of  the  State,  e.g.  the  Board 
of  Trade  in  regard  to  raihvays,  the  Secretary  of  State  in  regard  to  the 
Acts  relating  to  mines,  and  the  Privy  Council  in  regard  to  the  Acts 
relating  to  contagious  diseases  among  animals.  The  powers  conferred 
upon  these  authorities  enable  them  to  pass  laws,  which  are  variously 
termed  by-laws,  orders,  or  regulations. 

4.  The  earliest  authority  for  making  by-laws  is  by  custom.  In  England 
the  customs  which  led  to  formation  of  by-laws  were  associated  with 
towns  and  villages,  and  the  enactments  were  made  l»y  tlie  inhabitants 
(Speeman's  Glossary,  in  verbo  Bellar/ines).  As  the  power  of  making  by-laws 
in  the  case  of  corporations,  associations,  and  local  authorities  is  now  either 
conferred  by  Statute  or  is  implied,  it  is  unnecessary  to  deal  with  the 
question  of  by-laws  arising  from  custom. 

PuUication  of  By-lavjs. — Unlike  Statutes,  by-laws  must  be  pulilished, 
and  no  by-law  is  binding  until  it  has  been  publislied.  When  pul)lished,  a 
by-law  binds  parties  upon  whom  it  can  operate,  without  any  specific  notice 
to  them  individually.  As  regards  by-laws  made  under  implied  authority, 
no  specific  form  of  publication  lias  been  established.  The  body  declaring 
the  by-law  generally  causes  it  to  be  committed  to  writing  and  preserved 
among  its  official  documents.  Where  by-laws  are  made  under  Statutes,  the 
Statute  authorising  the  by-law  generally  contains  specific  provision  as  to 
publication. 

Repeal,  Alteration,  anel  Neglect  to  Enforce  a  By-lavj. — Modern  Statutes 
whicli  enable  authorities  to  make  by-laws  contain  special  power  for  their 
repeal,  revocation,  or  alteration.  Where  this  is  not  the  case,  the 
general  rule  is  that  the  same  authority  under  whicli  a  by-law  can  be 
made  may  subsequently  repeal  it  absolutely,  or  substitute  another  for  it. 
A  by-law  cannot  be  set  aside  by  non-usage  {Shaw,  1832,  L.  J.  R.  (N.  S.) 
Q.  B.  216) ;  ])ut  a  by-law  cannot  be  enforced  by  an  enacting  body  whicli 
has  technically  broken  it  {Jennings,  1865,  1  L.  R.  Q.  B.  7). 

OUigation  of  By-laws  upon  Strangers. — Where  a  by-law  is  passed  to 
regulate  the  use  and  enjoyment  of  joint  property,  or  property  in  whicli 
persons  have  Sfniie  joint  interest,  that  by-law  cannot  operate  upon  persons 
who  have  no  interest  in  the  property.  So  also  where  a  ]iy-law  is  passed 
to  govern  the  conduct  of  the  members  of  a  corporation,  or  to  protect, 
secure,  or  enhance  tlie  rights  and  interests  of  a  corporation,  this  can  have 
no  effect  upon  persons  who  are  not  nieml)ers  of  the  corporation. 

Properties  of  By-laivs. — In  the  formation  of  by-laws  there  are  certain 
y)rinciples  which  must  be  observed.  To  express  it  otherwise,  by-laws 
sliould  possess  certain  properties,  or,  as  L.  Coke,  puts  it,  "  qualities  "  {City 
of  London  case,  8  Co.  Ptep.  251,  per  L.  Coke). 

1.  A  By -lain  nivst  he  consistent  with,  and  not  repugnant  to,  the  General 
Law. — It  is  obvious  that  a  limited  authority  cannot  be  permitted  to  make 
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a  by-law  vvliich  contravenes  directly,  or  indirectly,  that  which  is  established 
as  the  general  law,  either  in  reference  to  indivi(hial  conduct  or  the 
policy  of  the  Government  {Dcardcn,  18G5,  L.  II.  1  (,>.  1>.  1  U).  It  is,  how- 
ever, to  be  observed  that  a  by-law  cannot  be  said  to  be  inconsistent  with 
the  general  law  merely  because  it  forbids  the  doing  of  something  which 
might  lawfully  have  been  done  before,  or  re(juires  s(jmething  to  be  done 
which  there  was  no  previous  obligation  to  do,  otherwise  a  power  of  making 
by-laws  would  be  utterly  nugatory  {Edmonds,  Watermen's  Company,  1855, 
1  Jur.  (N.  S.)  727,  per  L.  Campbell). 

2.  A  lUj-lav)  must  nut  make  a  rrovision  in  a  Matter  already  provided  for 
by  Law,  other  than  what  the  General  Lavj  has  j)Tescrihed,  e.g.  imposing  a 
penalty  for  an  oilence  already  dealt  with  by  the  law  {Colder  &  Hehhle 
Naviyation  Co.,  1845,  14  M.  &  W.  76  (by-law  as  to  Sunday  navigation)). 

3.  A  By-la\r  must  he  certain  in  its  Enactment. — It  must  be  free  from 
ambiguity,  and  atl'iird  complete  direction  to  those  who  are  to  obey  it.  The 
penalty  imposed  by  a  Ijy-law  must  not  be  left  to  the  arbitrary  assessment 
of  the  makers  of  the  law  according  to  the  circumstances,  even  though  the 
utmost  extent  of  the  sum  be  limited;  but  the  penalty  need  not  be 
expressed  specilically — it  is  suUicient  if  it  can  be  rendered  certain  by 
reference  to  some  standard  {Broivn,  1877,  L.  II.  2  Q.  B.  D.  409,  per  Lush, 
J.).  It  is  usual  to  tiiid  in  recent  Statutes,  wdiich  authorise  the  making  of 
by-laws,  a  maximum  jienalty  fixed. 

4.  A  By-law  should  he  General,  uhliyatory  upon  all  Persons  equally  and. 
indiscriminately. — It  must  not  be  made  for  the  benefit  or  for  the  detriment 
of  any  particular  person,  e.g.  it  is  of  doubtful  expediency  and  may  lead  to 
question  to  insert  in  a  bye-law  a  provision  that  the  authority  who  made  the 
by-law  may  make  an  exception  from  the  general  rule  laid  down. 

5.  The  By-law  must  he  Hcasonahle. — Courts  of  law  have  the  power  to 
determine  whether  a  by-law  is  a  reasonable  one,  upon  the  principle  that 
delegated  legislation  is  only  permitted  upon  the  assumption  that  it  shall  be 
reasonable.     By-laws    by  a  cor})oration  excluding   persons  from  an  ofhce 
to  which  by  charter  they  are  eligible  are  bad  as  being  unreasonable;  but 
those  which  lay  down  a  criterion  of  fitness  for  office  are  good  {Q.  v.  Saddlers 
Company,  1862,  L.  J.  Q.  B.  337).     By-laws  made  to  cramp  or  restrain  trade 
are  bad ;  ])ut  by-laws  made  to  restrain  trade  in  order  to  the  better  govern- 
ment and  regulation  of  it  are  good  in  some  cases,  namely,  if  they  are  for 
the  benetit  of  a  place,  and  to  avoid  public  inconveniences,  nuisances,  etc., 
or  for   the  advantage  of   the  trade  and   improvement  of   the  commodity 
{Mitchell,  1  Peer.  Will.  184,  per  Parker,  C.  J.     A  power  to  pass  by-laws  for 
"  regulating  and  governing"  certain  traders  in  a  city  will  not  include  power 
to  prohibit  them  altogether  from  plying  their  trade  in  the  city  {Municipal 
Corporation  of  Toronto,  1896,  App.  Ca.  88).     A  by-law  is  unreasonable  if  it 
is  oppressive  or  curtails  the  liberties  of  individuals  more  than  is  necessary 
to  give  effect  to  the  object  which  it  has  in  view  {Johnson,  1886,  16  Q.  B.  D. 
708 ;  Jfunro,  1887,  57  L.  T.  366) ;  but  a  by-law  which  may  impose  hardship 
or  inconvenience  upon  an  individual  is  not  unreasonable  if  it   is  for  the 
general  good  {Ilcndon  Local  Board,  1889,  42  L.  E.  Ch.  Div.  402,  followed 
in  District  Council  of  Barton  Regis,  1896,  12  T.  L.  P.  367  (by-law  as  to 
width  of  streets)).     What  is  reasonable  in  one  locality  may  not  be  so  as  to 
another,  because  of  the  different  circumstances  of  the  two  districts  {Heap, 
1884,  12  Q.  B.  D.  617,  and  cases  therein  cited;  Everett,  1861,  3  L.  T.  669). 
A  by-law  may  be  unreasonable  by  nature  of  the  penalty  attached  {Saunders, 
1880,  5  Q.  B.  I).  456).     It  is  to  be  observed  that  a  by-law  may  be  good 
in  part  and  bad  in  part,  if  the  two  parts  are  distinct  from  one  another 
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and  separately  entire  (E.  v.  Liuulic,  1862,  10  AV.  11.  267 ;  Rex  v.  Favcr- 
sham,  1799,  8'T.  E.  352. 

A  Bij-laiu  miist  not  he  ultra  vires  of  the  Authority  of  the  Body  enacting  it 
{Cadcnhcad,  1894,  22  E.  (J.  C.)  1)  (by-law  relating  to  locomotives)  ;  Eastburn, 
1892,  19  E.  (J.  C.)  100)  (by-law  as  to  nuisance,  advertisements)  ;  Institvie  of 
Patent  Agents,  1894,  21  E.  (H.  L.)  61). — Where  a  Statute  provides  tliat  an 
authority  may  by  by-law  prevent  something  being  done  in  any  area  within 
certain  limits,  it  is  invalid  to  prohibit  within  the  whole  Umits  indicated 
(MacBndc,  1874,  1  E.  (H.  L.)  14;  Green,  1896,  33  S.  L.  E.  260;  Brice  on 
Ultra  Vires,  7).  See  County  Council  ;  Public  Health  ;  Eoad  and 
Bkidges. 

Cabs. — See  Hackney  Coachmen. 


Ca.lencla.r. — The  calendar  by  which  the  months  and  other  divisions 
of  the  civil  year  are  adjusted  to  the  solar  year  is  known  as  the  Julian 
Calendar.  It  was  introduced  by  Julius  Coesar,  46  B.C.  The  year  was 
divided  by  him  into  12  months,  each  month  having  the  same  number 
of  days  as  now.  Each  year  had  365  days,  except  every  fourth  year, 
which  was  a  leap  year,  and  had  an  extra  day.  This  computation  made 
the  civil  about  11  minutes  longer  than  the  solar  year.  To  correct 
the  accumulated  error  which  had  arisen  from  this  annual  difference. 
Pope  Gregory  xiii.  ordained  that  10  days  should  be  deducted  from  the 
year  1572,  and  that  the  5th  should  be  reckoned  the  15th  October  in 
that  year.  To  prevent  a  further  discrepancy  from  arising,  he  ordained  that 
every  hundreth  year,  excepting  every  fourth  hundreth,  should  not  be  counted 
a  leap  year.  Thus  1800,  1900,  2100,  etc.,  are  not  leap  years,  and  2000  and 
2400  are.  This  alteration  suggested  by  the  Pope  was  adopted  in  most 
European  countries,  but  it  was  not  till  1751  that  the  change  was  made  in 
Great  Britain.  By  Act  24  Geo.  ii.  c.  23,  it  was  provided  that  the  day 
following  2nd  Septemljer  1752  should  be  accounted  14th  September,  thus 
omitting  11  nominal  days.  A  change  was  also  made  as  to  leap  years,  and 
it  was  further  provided  that  each  year  should  commence  on  1st  January, 
and  not  on  25th  March,  according  to  the  former  practice.  In  Eussia  the  old 
style  of  calendar  is  still  in  use,  and  dates  vary  by  12  days,  according  as  the 
old  or  new  style  is  used.  To  avoid  mistakes,  persons  in  Eussia,  when 
writing  to  other  countries,  usually  give  the  date  both  according  to  the 
Eussian  and  the  new  style. 


Call. — A  modern  legal  term,  Ijut  used  as  far  back  as  the  Bubble 
Act,  1719  (6  Geo.  i.  c.  18).  It  signifies  the  demand  for  contribution  of 
capital  made  by  directors  of  a  joint-stock  company  upon  shareholders, 
or  by  a  liquidator  upon  contributories.     It  also  means  the  sum  demanded. 

Directors'  Galls. — To  make  a  call  valid,  the  Board  must  be  properly  con- 
stituted. If  the  prescribed  number  of  directors  does  not  exist,  and  there 
be  no  authority  to  a  less  number  to  act,  or  if  at  the  meeting  a  quorum  is 
not  present,  no  valid  call  can  be  made.  The  maximum  amount  of  a  call,  with 
the  rate  of  interest  chargeable,  and  the  minimum  interval  Ijetw^een  calls,  are 
generally  specified  in  the  articles  of  association,  and  these  nmst  be 
observed.  The  call  is  made  by  the  directors  passing  a  resolution ;  and 
members  are  also  entitled  to  notice,  stating  when,  where,  and  to  wdiom  it 
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is  payaltle.  But  it  Ijccoinos  a  deljt  due  by  the  members  to  the  company 
at  the  time  it  is  made ;  and  on  default,  payment  with  interest  may  be 
enforced  by  action.  See  Ferguson,  1881,  8  It.  997.  It  is  generally  pro- 
vided in  the  articles  that  members  shall  not  be  entitled  to  have  shares 
transferred  on  the  register  till  calls  made  have  been  paid,  and  that  the 
company  has  a  lieu  or  riglit  of  retention  over  shares  for  calls  and  other 
debts;  but  this  right  exists  at  common  law  (Bell's  Trs.,  1886,  14  E.  246). 
After  a  call  has  been  made,  it  may  be  arrested  in  the  hands  of  the  member 
at  the  instance  of  a  creditor  of  the  com]»any.  If  a  call  l)e  not  paid  Ijefore 
a  company  goes  into  litpiidation,  it  Ijecomes  enforceable  Ity  the  liquidator, 
and  may  be  recovered  under  the  Companies  Act,  s.  101  (Bcnhar  Coal  Co., 
1882,  9  R  763). 

It  is  a  relevant  defence  to  an  action  by  a  company  for  a  call,  that  the 
defender  is  not  a  memlier  of  the  company,  and  did  not  agree  to  become  one, 
or  was  induced  to  take  the  shares  by  misrepresentations  made  by  or  on 
behalf  of  the  company  (City  of  Edinburgh  Brewery  Co.,  1869,  7  Macp. 
886) ;  also  tliat  the  call  was  not  validly  made ;  but  as  to  failure  to  give 
notice,  see  Fer<ivxon,  siqv^a;  compensation  or  set-off  in  respect  of  a  debt 
due  by  the  company  to  the  shurehulder  is  also  competent,  the  company 
being  a  going  concern  (Taunton  &  Co.,  1893,  2  Ch.  175) ;  but  the  completed 
transaction,  or  the  agreement  to  set-off,  must  be  competently  proved  (Cowan, 
1878,  5  11.  680). 

Liquidators  CalU. — The  power  to  make  calls  is  conferred  by  the  Com- 
panies Act,  1862,  on  the  Court,  in  the  case  of  a  winding-up  by  the  Court 
(s.  102);  and  nu  tlie  licpiidator  in  a  voluntary  winding-up  (s.  133.  9).  If 
the  winding-up  be  under  supervision,  the  Court  sanctions  the  call.  The 
call  is  made  on  those  settled  on  the  list  of  contributories.  The  amount  of 
calls,  and  the  interval  between  calls,  is  not  regulated  by  the  articles  of 
association.  The  extent  of  liability  is  defined  by  the  Companies  Act,  1862, 
s.  38,  and  in  limited  companies  is  restricted  to  the  amount  unpaid  on  the 
sliares,  so  far  as  necessary  to  meet  the  debts  of  the  company,  the  costs  of 
winding-up,  and  to  adjust  the  rights  of  contributories  inter  se,  e.g.  if  more 
has  been  paid  up  on  some  shares  than  on  others.  The  nature  of  the 
liability  is  defined  by  the  Companies  Act,  1862,  s.  75.  It  creates  a  debt 
accruing  due  from  the  contributory  at  the  time  when  his  liability  com- 
menced (the  acquisition  of  the  shares),  but  payable  when  tlie  calls  are 
made.  On  the  construction  of  this  section,  see  Wishart  &  JDalzicl,  1879, 
6  R.  823 ;  Galletlys  Trs.,  1880,  8  E.  74.  In  fixing  the  amount  of  a  call, 
the  probability  that  some  contributories  may  not  be  able  to  pay  in  full 
may  be  taken  into  account.  The  full  amount  uncalled  may  lie  demanded 
in  one  or  more  calls,  and  a  call  may  be  payable  by  instalments.  The  rate 
of  interest  payable  on  default  is  not  that  specified  in  the  articles,  but  the 
usual  rate  of  five  per  cent.  Calls  may  be  enforced  by  the  summary  method 
prescribed  in  Companies  Act,  1862,  s.  121,  upon  a  list  certified  by  the 
licpiidator,  decree  ])eing  granted  de  j^lano  without  intimation,  and  suspension 
being  competent  only  upon  caution  or  consignation,  unless  with  special 
leave  of  the  Court  (Anderson,  1880,  2  E.  44).  Orders  obtained  in  Scotland 
may  l)e  enforced  in  England  or  Ireland,  and  vice  vcrsd,  in  the  correspomling 
Court,  and  in  the  same  manner  as  if  the  order  liad  been  made  l)y  the  Court 
in  the  case  of  a  company  within  its  own  jurisdiction.  Thus  a  decree  of 
the  Court  of  Session  in  the  winding-up  of  a  Scottish  company  will  be  made 
an  order  of  tlie  Chancery  Division  in  England  (City  of  Glasgow  Bank,  1880, 
14  Ch.  1).  62S).  l)ut  this  is  not  necessary  in  Ireland  (Hercules  Insurance 
Couipany,  6  Ir.  Ecp  207).     In  Scotland  an  English  or  Irish  order  may  be 
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registered  and  certitied  by  the  Bill  Chauibcr  Clerk,  and  therenpon  becomes 
a  sutiicieut  warrant  on  which  to  charge  and  use  further  diligence,  as  upon  a 
Court  of  Session  decree  (Act  of  Sederunt,  21  June  1883). 

It  is  not  a  relevant  defence  to  a  liquidator  enforcing  a  call  (whether 
made  in  the  liquidation,  or  previously  by  the  directors),  (1)  that  the  con- 
tributory was  induced  to  become  a  member  by  misrepresentations  made 
by  or  on  behalf  of  the  companv,  unless  tlie  challenge  was  made  before  the 
winding-up  began  {Oahcs,  1867,"^2  H.  L.  325  ;  Tennent,  1879,  6  R  (H.  L.)  69) ; 
nor  (2)  that  the  company  is  indebted  to  tlie  contributory  (the  plea  of  com- 
pensation or  set-oil).  The  reason  is,  that  the  company  and  the  liquidator 
are  not  really  the  same  person  :  the  liquidator  is  a  statutory  trustee  bound 
to  ingather  the  assets  of  the  company,  not  for  the  shareholders,  but  in  the 
first  place  and  preferably  for  the  creditors,  who  have  a  ^9a?"i  j^assii  ranking 
inter  se  (Companies  Act,  1862,  ss.  38,  101,  102 ;  Black  &  Co.,  1872,  8  Ch. 
254;  Coivaii,  1878,  5  E.  581;  Whitchouse  &  Co.,  1878,  9  Ch.  D.  595.  See 
also  Pylc  Works,  1889,  44  Ch.  D.  534;  and  Taunton  &  Co.,  supra). 

This  applies  to  all  forms  of  liquidation,  and  to  companies,  whether  limited 
or  unlimited,  subject,  however,  to  two  exceptions :  (1)  after  the  creditors  of 
any  com-panj,  whcthe)-  limited  or  unlimited,  have  been  paid  in  full,  and  when, 
therefore,  the  liquidation  only  exists  for  the  adjustment  of  the  rights  of 
contributories  inter  se,  money  due  by  the  company  to  a  contributory  on  any 
account  may  be  set  against  suljsequent  calls,  i.e.,  it  would  seem,  calls  made 
subsequent  to  the  payment  of  creditors  in  full  (ss.  38  (7)  and  101  ad  fin.); 
and  (2)  in  the  case  of  unlimited  companies,  when  a  contributory  is  ordered  to 
pay  money  due  by  him  (other  than  liquidator's  calls),  e.g.  unpaid  directors' 
calls,  or  allotment  instalments,  or  money  due  under  sec.  165,  he  may  set-off 
against  such  debts  any  money  due  to  him  on  any  independent  contract  or 
dealing  with  the  company  (but  not  unclaimed  dividends)  (s.  101 ;  Branwhite, 
1879,  48  L.  J.  Ch.  463.  See  also  Felly,  1882,  21  Ch.  D.  492).  The  reason 
for  this  latter  exception  is  not  very  obvious ;  nor  why  it  is  confined  to 
unlimited  companies,  except  that  such  companies  are  much  less  likely  to 
prove  insolvent.     See  Joint  Stock  Company. 


Calling  List:  Calling*  Summons.— After  a  summons  has 

been  executed,  and  the  inducia:.  have  expired,  the  pursuer  brings  the  case 
into  Court  by  the  process  of  calling  the  summons.  The  calling  was  formerly 
performed  by  the  clerks  in  open  court ;  they  attended  at  the  side  bars  of  the 
Outer  House  about  8.30  A.M.,  and  read  aloud  the  partibus,  which  was  a  note 
lodged  along  with  the  summons,  describing  its  nature  and  containing  the 
names  and  designations  of  the  parties,  and  the  names  of  the  pursuer's 
counsel  and  agent.  Each  clerk  alternately  called  a  case  in  the  order  of  his 
seniority.  This  duty  was  performed  every  Thursday  and  Saturday  during 
the  sitting  of  the  Court,  except  during  the  last  nine  days  of  the  winter  and 
the  last  seven  days  of  the  summer  session,  when  every  sederunt  day  was 
a  calling  day.  The  calling  was  generally  over  before  the  Lords  Ordinary 
took  their  seats  at  nine  o'clock.  When  appearance  was  to  be  made  for  the 
defender,  the  clerk  of  the  counsel  who  was  retained  for  the  defence  was 
instructed  to  attend  at  the  calling,  and  a  note  of  the  names  of  the  defender's 
counsel  and  agent  was  then  made  upon  the  partihus  by  the  clerk.  The 
summons  was  thereafter  "given  out"  to  the  defender's  agent,  he  being 
bound  to  return  it  with  the  defences  within  six  days,  when  it  might  in  like 
manner  be  given  out  to  the  agents  for  any  other  defenders.  Minutes  of 
outgiving  and  returning  were  endorsed  upon  the  summons,  and  signed  by 
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the  counsel  for  the  parties.  The  case  was  thereafter  enrolled  in  the 
ordinary  action  roll,  or  the  s'U!ij)ension  and  advocation  roll  (if  that  was  the 
nature  of  the  process)  for  further  ^jrocedure.  If  no  apjx'arance  was  made 
for  the  defender,  or  if  appearance  was  made  and  was  withdrawn,  the  case 
was  enrolled  in  the  rajidatiun  roll,  and  if,  when  called  in  that  roll,  there  was 
still  no  appearance  for  tiic  defender  decree  in  absence  was  pronounced. 
These  rolls  were  called  upon  special  days  of  the  week,  but  cases  which  were 
either  not  called  upon  tlieir  ])roper  day,  or,  being  called,  were  not  fully 
heard,  niiglit  be  chsposed  of  on  any  subsequent  day  of  the  week  as 
opportunity  offered.  The  viva  voce  calling  by  the  clerks,  and  outgiving  and 
returning  by  the  advocates  were  abolished  by  A.  S.  1 1  March  1820.  Calling 
lists  were  substituted,  which  were  to  contain  th(i  particulars  set  forth  in  the 
partihiix,  and  to  bi;  exhil)ited  in  the  Outer  House  fnjm  ten  o'clock  till  two  on 
each  sederunt  day  immediately  preceding  the  day  for  the  enrolment  of  the 
cause  in  the  Outer  House  KoUs.  Appearance  was  entered  upon  the  same 
day  by  the  agent  for  the  defender  attending  at  the  clerk's  office  between 
six  and  seven  and  marking  the  partihus  as  previously.  He  was  then 
entitled  to  borrow  tiie  ])rocess,  being  bound  to  return  it  with  his  defences 
within  six  days.  The  calling  of  summonses  is  now  regulated  by  the  Court 
of  Session  Act,  1868,  s.  22,  and  A.  S.  14  Oct.  1868,  ss.  8-15.  They  may  be 
called  upon  any  sederunt  day,  and  if  not  called  on  the  first  sederunt  day 
after  the  expiry  of  the  indiicicc,  or  on  one  of  the  two  sederunt  days  next 
ensuing,  the  defender  may  put  up  protestation.  Sunnnonses  may  also  be 
called  on  the  Ijox-days  in  vacation  or  recess.  In  order  that  a  summons 
may  be  called  it  must  be  lodged  with  the  clerk  on  tlie  lawful  day  preceding 
the  calling  day,  or  in  vacation  or  recess  on  the  second  day  preceding  the 
box  day.  Tim  pari  ihus  is  written  on  the  margin  of  the  principal  summons,  and 
along  with  the  summons  there  should  be  lodged  at  calling  (1)  a  certified  copy 
of  the  summons  ;  (2)  an  interlocutor  sheet ;  (3)  an  inventory  of  process  ;  (4) 
a  duplicate  inv(nitory  of  process  ;  (5)  a  roll  of  defenders'  names,  if  more  than 
three,  a  copy  of  this  being  also  put  up  on  the  walls  of  the  rarliament  House 
by  the  agent;  (6)  an  inventory  of  pursuer's  productions,  with  (7)  these 
])roductions  themselves;  and  (8)  a  copy  of  the  partihus  for  the  printer. 
The  last  of  these  is  handed  by  the  clerk  to  the  printer  of  the  rolls,  and 
tlio  case  appears  next  day  in  the  calling  list,  which  is  printed  at  the  com- 
mencement of  the  daily  rolls,  and  is  published  on  the  walls  of  the  Parlia- 
ment House.  When  a  case  appears  in  the  calling  list  it  is  held  to  be 
brought  before  the  Lord  Ordinary  and  the  Division  of  the  Court  specified  in 
the  pxirtihiis  (A.  S.,  7  Dec.  1871).  Appearance  may  be  entered  for  the 
defender  on  the  day  of  calling,  or  on  either  of  the  two  days  following  (see 
Appearance),  and  if  no  appearance  is  entered,  the  case  may  be  enrolled  in 
the  undefended  roll  for  decree  in  absence  (see  Absence,  Decree  in).  Where 
a  note  of  suspension  had  passed  in  the  Bill  Chamber,  it  used  formerly  to  be 
necessary  to  call  it  before  the  Lord  Ordinary  to  whom  it  was  marked,  but 
the  calling  of  such  processes  was  abolished  by  the  Court  of  Session  Act, 
1868,  s.  90,  and  the  case  is  now  enrolled  in  the  Lord  Ordinary's  motion  roll 
for  adjustment  of  the  record  after  it  has  been  transmitted  to  the  Court  of 
Session  (see  Suspension).  The  separate  calling  list  for  teind  causes  lias 
also  been  abolished  (A.  S.,  14  Oct.  1868,  s.  15),  and  such  cases  are  now  called 
from  time  to  time  in  the  daily  rolls  under  the  direction  of  the  Teind  Clerk. 
If  a  summons  is  not  called  within  a  year  and  a  day  from  the  last  date  of 
compearance,  it  falls  and  cannot  be  wakened  (A.  S.,  26  Feb.  1718;  M'Kidd, 
1882,  19  S.  L.  It.  60;'.).  When  a  pursuer  dies  or  becomes  bankrupt  before 
a  sunnnons  is  called,  it  may  be  called  by  his  representatives  or  trustee 
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(Shand,  Practice,  2G5),  and  where  a  defender  dies  during  the  same  period, 
the  summons  may  be  called  against  his  representatives  {Cameron  & 
Maiuly.,  1838,  16  S.  907).  When  there  are  joint  pursuers  the  summons 
may  be  called  at  the  instance  of  any  one  of  them  for  his  share  if  the 
obligation  is  divisible  {Shaa\  1893,  20  Ii.  718). 

[Mackay,  Practice,  408,  Manual,  206  ;  Coldstream,  Procedure,  11 ;  Shand, 
Practice,  264;  Beveridge,  Process,  243;  Ivory,  Process,  146,  173.]  See 
Pautibus  ;  Protestation  ;  Induci/E  ;  Kolls  of  Court. 


Calumny,  Oath  of. — The  oath  de  calumnia,  in  wliieh  the 
pursuer  swears  that  the  action  is  prosecuted  without  concert  or  collusion 
with  the  defender,  must  be  administered  in  all  actions  of  divorce  (11 
Geo.  IV.  and  1  Will.  iv.  c.  69,  s.  36).  It  is  in  practice  administered  also  in 
actions  of  declarator  of  nullity  of  marriage  on  the  ground  of  impotence.  It 
nuxy  be  taken  to  lie  in  retentis  if  the  pursuer  is  going  abroad,  and  tliat  even 
before  the  summons  is  called  {Scott,  186 (J,  4  M.ll03).  When  the  pursuer 
is  abroad  or  unable  to  attend,  the  oath  may  be  taken  on  commission  {Ordc, 
1846,  8  D.  535).  The  oath  in  no  way  prevents  a  reduction  of  the  divorce  if 
this  is  afterwards  shown  to  have  been  obtained  by  collusion  (Fraser,  H.  &  W. 
ii.  1196;  BonajMrte  [1892],  P.  402).  See  the  oath  printed  in  Walton, 
H.  &  ir.  319 ;  and  see  Paul,  17  D.  604. 


Camera. — Though  there  is  no  statutory  power  given  to  a  judge  to 
hear  a  case  irt  camera  in  civil  actions,  it  is  permissil)le  in  exceptional  cases 
for  him  to  order  the  doors  to  be  closed  where  in  his  opinion  secrecy  is 
desirable  in  the  interests  of  public  morality. 


Canals. — A  canal  has  been  defined  as  "an  artificial  highway  by 
water  constructed  for  the  Ijenefit  of  the  public  by  adventurers  authorised 
by  the  Legislature  to  take  tolls  for  its  use  as  a  compensation  for  their  risk 
and  labour  in  the  undertaking "  (Webster,  Zaiv  relating  to  Cancds).  This 
definition  seems  to  require  the  addition  of  the  words  "  or  public  commis- 
sioners "  after  "  adventurers,"  and  of  the  words  "  or  to  recoup  the  cost  of 
construction,  maintenance,  and  management "  after  "  undertaking,"  to  make 
it  properly  comprehensive.  Canal  companies  were  origmally  regarded 
merely  as  owmers  of  the  waterway,  who  received  tolls  for  its  use,  the  Ijarges 
and  locomotive  power  being  supplied  by  other  persons. 

By  the  Canal  Companies  Tolls  Act,  1845  (8  &  9  Vict.  c.  28),  canal  com- 
panies were  authorised  to  le\-y  their  tolls  on  different  portions  of  their 
undertaking,  and  to  reduce  or  advance  them  from  time  to  time.  They  were 
subject(;d  to  an  equality  clause  requiring  equal  treatment  of  all  persons 
under  the  like  circumstances,  and  the  limitation  of  the  proportion  of  tolls 
to  profits  existing  under  certain  canal  special  Acts  was  safeguarded.  By 
the  Canal  Companies  Carriers  Act  of  the  same  year  (8  &  9  Vict.  c.  42),  they 
were  authorised  to  act  as  carriers  of  goods  upon  their  canals,  or  canals  com- 
municating therewith,  and  empowered  to  lease  their  tolls  to  other  com- 
panies. The  Cheap  Trains  Act  of  1858  (21  &  22  Vict.  c.  75)  contained  a 
provision  (s.  3)  prohibiting  canal  companies  also  being  railway  companies 
from  accepting  a  lease  of  another  canal  company's  undertakhig  in  whole  or 
in  part,  or  of  tolls  and  charges  ui)on  it,  witliout  express  ])arliamentary 
authority.     In  1847  canal  companies  were  authorised  (10  &  11  Vict.  c.  94) 
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to  Ijorrow  money  in  the  manner  jji-escriljed  by  the  Companies  Clauses  Con- 
solidation Acts. 

The  general  provisions  of  the  Railway  ami  Canal  Traffic  Acts  (see 
liAlLWAYS,  ivj'ra)  apply  to  canal  companies,  and  these  Acts  also  include 
provisions  sjjecially  applical^le  to  canals,  liy  the  Itailway  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict.  c.  31),  canal  companies,  along  with  railway  com- 
panies, were  required  to  afford  all  reasonal)le  facilities  for  the  recei»tic»n, 
forwarding,  and  delivering  of  traffic  ui)on  and  from  their  canals,  and  f(jr 
the  return  of  Ixiats;  to  abstain  from  giving  any  undue  or  unreasonable 
preference  or  advantage  to,  or  suljjecting  to  any  undue  or  unreasonable  pre- 
judice or  disadvantage,  any  jjarticular  person  or  company,  or  any  particular 
description  of  traffic ;  and,  in  the  case  of  companies  having  or  working 
canals  whicli  form  i)art  of  a  continuous  line  (jf  canal  or  railway  and  canal 
connuunication,  or  have  the  terminus  or  wharf  near  the  terminus  station  or 
wharf  of  another  canal  or  a  railway,  to  atlbrd  all  reasonable  facilities  for  the 
transmission  of  traffic,  so  that  no  obstruction  sliould  be  offered  to  thepul)lic 
desirous  of  using  the  canal  as  ])art  of  a  continuous  line  of  communication ; 
and  all  reasonable  acconnnodation  should  be  ahbrded  to  the  yjublic  for  that 
purpose.  The  word  canal  in  that  Act  is  defined  as  including  "  any  naviga- 
tion wheron  tolls  are  levied  by  authority  of  Tarliament,  and  also  the  wharves 
and  landing-])lace  of  and  Ijclonging  to  such  canal  or  navigation,  and  used 
for  the  purposes  of  public  traffic."  The  Act  of  187:-5  (:36  &  37  Vict.  c.  48, 
ss.  16  and  17)  prohibited  agreements  being  made  without  the  sanction  of 
the  Railway  Commissioners  by  which  the  control  of  canal  traffic  passed 
into  the  liands  of  railway  companies,  and  enjoined  the  Commissioners  to 
withhold  their  sanction  from  any  such  agreement  which  should  be  in  their 
opinion  prejiulicial  to  the  interests  of  the  public ;  provided  for  full  and 
complete  notice  of  such  agreements  when  proposed ;  and  enacted  that  every 
railway  company  owning  or  having  the  management  of  any  canal  should 
keep  it  in  proper  repair  and  navigable  condition  for  the  use  of  the  public. 
(See  Foster,  3  E.  and  C.  T.  Ca.  14;  Wilts,  Somerset,  and  Berks  Canal  Traders 
Association,  3  E.  and  C.  T.  Ca.  20  [reduction  of  tolls  under  private  Act] ; 
Donaby  Main  Colliery  Co.,  4  R.  and  C.  T.  Ca.  28  ;  and  Warvnck  and  Birming- 
ham Canal  Co.,  3  R.  and  C.  T.  Ca.  113  and  324.) 

The  third  part  of  the  Act  of  1888  (51  &  52  Vict.  c.  25,  ss.  36-46)  is 
devoted  to  a  series  of  provisions  in  regard  to  canals,  generally  applpng  to 
them  the  provisions  of  the  Railway  and  Canal  Traffic  Act  previously  con- 
fined to  railways,  and  directed  towards  reversing  the  tendency  which  led  to 
their  becoming  controlled  l)y  the  railway  companies,  and  towards  fostering 
them  as  competitive  routes  for  the  transit  of  goods.  The  provisions  of 
Part  II.  of  the  Act  (relating  to  railway  traffic)  are  made  to  apply  as  far  as 
they  are  applicable  to  canal  companies  and  their  charges ;  sec.  15 
of  the  Act  of  1873  to  apply  to  the  terminal  charges  of  a  canal  company ; 
and  the  Acts  of  1854  and  1873  to  extend  to  any  person  whose  consent  is 
required  to  any  variation  of  the  rates,  tolls,  or  dues  charged  for  the  use  of 
a  canal  or  by  a  canal  company,  to  canal  companies  generally,  and  to  the 
tolls  and  tlues  eliargeable  in  respect  of  canals.  Nothing  in  any  agreement 
is  of  avail  to  prevent  the  Commissioners  from  making  or  enforcing  any 
order  for  a  thr(jugh  rate  or  toll  which  may,  in  their  opinion,  be  required  in 
the  interest  of  the  public.  The  forwarding  of  traffic  includes  its  passing 
from  railway  to  canal,  or  vice  vcrsd;  and  the  provisions  of  the  Acts  of  1854, 
1873,  and  1888,  regarding  througli  rates,  extend  to  any  canals  whieli,  in 
connection  with  any  river  or  otlier  waterway,  form  part  of  a  continuous 
line  of  water  connuunication,  notwithstanding  that  tolls  are  not  leviable  on 
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such  river  or  waterway.  Special  provisions  are  levelled  at  the  control 
exercised  hy  railway  companies  over  canals  acquired  in  the  interests  of 
their  railway.  AVliero  a  railway  company,  or  persons  on  their  behalf,  have 
the  control  over,  or  the  right  to  interfere  in  regard  to,  the  traffic,  or  the 
tolls  or  rates  for  the  conveyance  of  merchandise  upon  a  canal,  or  any  part 
of  one,  and  it  is  proved  to  the  satisfaction  of  the  Commissioners  that  the 
tolls,  rates,  or  charges  le\ded  are  calculated  to  divert  the  traffic  from  the 
canal  to  the  railway,  to  the  detrhnent  of  the  canal,  or  persons  senduig 
traffic  over  it,  or  other  canals  adjacent  to  it,  they  may,  on  the  appKcation 
of  an  interested  party,  order  the  charges  to  be  altered  and  adjusted  in  such 
a  manner  that  the  same  shall  be  reasonable  as  compared  with  the  rates  and 
charges  for  the  conveyance  of  merchandise  upon  tlie  railway.  Similar  pro- 
visions to  those  applied  to  railway  rates  are  enacted  for  working  out  the 
prhiciple  thus  enunciated ;  and  others  are  made  for  returns  by  canal  com- 
panies to  the  Kegistrar  of  Joint-Stock  Companies  and  to  the  Board  of 
Trade,  and  for  the  submission  to,  and  sanction  by,  the  Board  of  Trade,  of 
the  bye-laws  of  canal  companies,  and  for  the  inspection  of  canals  by  officers 

of  the  Board. 

The  acquisition  of  any  interest  in  a  canal,  by  the  application  or  use  of 
any  part  of  a  railway  company's  funds,  either  by  way  of  purchase  or  guar- 
antee, is  expressly  prohibited,  without  express  statutory  authority;  the 
interest  so  actiuired  is  declared  forfeited  to  the  Crown ;  and  the  directors  or 
officers  who  have  carried  out  the  transaction  are  made  liable  at  the  instance 
of  any  shareholder  to  repay  to  the  company  the  sums  so  applied  or  used, 
and  the  value  of  the  canal  interest  so  forfeited.  Canal  companies  may 
enter  into  agreements  for  the  through  passage  of  boats  and  traffic,  for 
through  rates,  for  apportioning  receipts,  and  for  the  erection  of  warehouses 
and  conveniences.  These  through  tolls  may  he  computed  at  a  lower  rate 
than  those  charged  for  local  traffic,  and  similar  existing  contracts  are  declared 
valid.  Power  is  given  to  canal  companies  to  estabhsh  a  clearing  system, 
under  regulations  approved  by  the  Board  of  Trade,  on  the  lines  of  that 
estabhshed  by  the  Eailway  Clearing  House  Act  of  1850,  and  detailed  pro- 
visions are  made  for  the  abandonment  of  unnecessary  and  derelict  canals. 

The  provision  of  the  Explosives  Act,  1875  (38  &  39  Vict.  c.  17),  apply 
to  canal  companies.  P>y  the  Canal  Boats  Act,  1877  (40  &  41  Vict.  c.  60),  and 
an  amending  Statute  passed  in  1884  (47  &  48  Vict.  c.  75),  special  provisions 
were  made  for  the  registration  and  regulation  of  canal  boats  used  as 
dwellino-s,  and  for  the  health  and  welfare  of  the  persons  living  upon  them. 
But  these  two  Acts,  like  the  Statute  of  1840  (3  &  4  Vict.  c.  50)  providing 
for  keeping  the  peace  on  canals  and  navigable  rivers,  do  not   extend  to 

Scotland. 

Canals,  like  railways,  fall  to  be  valued  separately  from  ordinary  lands 
and  heritages,  by  the  assessor  of  railways  and  canals;  the  whole  under- 
taking being  treated  as  a  timcm  quid,  and  the  value  being  apportioned 
according  to  mileage  between  the  parishes  (counties  or  burghs)  traversed 
by  the  canal,  after  deduction  of  a  sum  representing  the  annual  value  of  the 
wharfs,  docks,  depots,  counting-houses,  etc.  The  sum  (5  per  cent,  on  the 
cost)  representing  the  annual  value  of  such  wharfs,  etc.,  situated  in  each 
jjarish,  etc.,  is  then  added  to  the  mileage  valuation,  and  the  two  together 
are  taken  as  the  yearly  rent  or  value  of  the  lands  and  heritages  in  the 
parish,  etc.,  belonging  to  or  leased  by  the  canal  company,  and  forming  part 
of  its  undertaking  (17  &  18  Vict.  c.  91,  s.  22;  30  &  31  Vict.  c.  80).  See 
also  under  Valuation  of  Eailways. 

Under  the  terms  of  the  Acts  providing  for  their  establishment  and 
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management,  two  canals  situated  in  iliflerent  counties,  and  forming  lines  of 
communication  between  dillerent  seas,  have  been  held  to  constitute  one 
undertaking  for  valuation  purposes  {Comrs.  of  Caledonian  Canal,  1894, 
:n  S.  L.  II.  8:50;  '21  II.  104.'.;  :V2  S.  L.  \l  108;  22  It  149);  and 
the  rating  autlujrity  of  on<;  county  in  which  one  of  sucli  cjinals  happens 
to  pay  per  se,  although  on  the  whole  undertaking  consisting  of 
both  canals  in  both  counties  the  losses  exceed  the  ])rofit,  cannot 
claim  as  a  Kul)jcct  for  sei)arate  assessment  the  sum  representing  the 
annual  value  of  wharfs,  etc.,  in  their  cnvn  county  (C.  C.  of  Argyle, 
1895,  L.  Moncreiff",  32  S.  L.  R.  518).  Houses  originally  provided  for  the 
acconnnodation  of  the  comjjany's  servants,  Itut  let  to  outside  tenants,  have 
been  liel<l  riglitly  included  in  the  valuation  by  the  assessor  of  railways  and 
canals  {Furtk  and  Cli/dc  Nav.  Canal,  18G1,  24  D.  1453;  see  also  Andcrsan, 
1847,  9  1).  402);  l)ut  it  may  be  questioned  wiiether  this  decision  would  be 
repeated  in  view  of  later  railway  cases  {Cal.  By.  Co.,  11  M.  988;  Dumlee 
and  Arhroatli  Joint  Line  Committee,  11  II.  39G).  (As  to  clause  of  exemption 
from  local  burdens,  see  Barony  Parish  Road  'fm.,  7  M.  197.) 

In  practie(%  in  tlie  case  of  the  two  canals  owned  by  companies  (i.e.  rail- 
way companies)  in  Scotland,  as  the  plant  required  by  the  tenant  for  earning 
revenue  would  be  very  small,  the  revenue  really  being  from  tolls,  in 
addition  to  an  allowance  of  25  per  cent,  on  the  value  of  plant  so  required, 
an  abatement  of  10  per  cent,  for  tenants'  profits  is  made  on  the  gross 
traffic  receipts.  In  the  case  of  the  other  two  canals,  which  are  carried  on 
by  public  commissioners  for  the  public  benefit,  without  any  p^rofits  being 
realised,  there  is  no  allowance  for  tenants'  ja-ofits,  but  an  allowance  of  7i 
j)er  cent,  for  interest  and  depreciation  is  made  on  the  value  of  plant 
recjuired  to  carry  on  the  traffic.  In  1886,  L.  Kinnear  allowed,  as  deduction 
from  the  gross  revenue  in  the  case  of  these  two  canals  (the  Caledonian  and 
Crinan),  "  all  necessary  outlays  for  management,  maintenance,  and  repairs 
which  are  ])ro])erly  chargeable  against  revenue,  and  not  merely  of  a 
proportion  of  such  charges."  (]\Iunro  on  the  Valuation  of  Property,  27 ; 
Cat.  Canal  Comrs.,  1886,  24  S.  L.  R.  80.) 

A  right  to  a  navigaljle  canal  includes  a  right  to  a  towing-path  as  a 
necessary  appendage  {Swan,  1850,  12  D.  622);  and  the  slopes  of  the  canal 
cuttings  ancl  accommodation  roads  constructed  upon  land  compulsorily 
})urchased  cannot  be  excepted  from  a  conveyance  (the  granting  of  which  is 
delayed  till  after  construction)  on  the  ground  that  they  are  not  actually 
used  for  the  purposes  of  the  canal  {Union  Canal  Co.,  1856,  18  D.  655). 
Where  powers  are  given  by  Statute  to  Canal  Commissioners  for  the 
innnediate  raising  of  a  vessel  sunk  in  the  waterway,  and  recovery  of 
the  expense  from  the  owners,  it  is  not  a  relevant  defence  to  an  action  that 
the  sinking  was  owing  to  negligence  in  allowing  unseen  ol)stacles  to  exist 
in  the  canal  {Comrs.  of  Cal.  Canal,  1856,  18  D.  1319).  The  owners  of  a 
canal  are  entitled  to  prevent  the  pollution  of  the  water  as  inferior  heritors 
{Cat.  Rioy.  Co.,  1876,  3  R.  839). 

Cancellation  of  a  document  may  be  effected  by  a  completed  act 
of  such  a  nature  as  to  show  the  granter's  deliberate  intention  to  cancel, 
e.g.  deletion  or  obliteration  of  the  document  in  whole  or  part  {Pattison's 
Trs.,  1888,  16  R.  73;  Lamont,  1887,  14  R.  603),  or  mutilation  thereof 
{Nasmiith,  1821,  1  Sh.  App.  65;  Don-,  1848,  10  D.  14G5;  Thomson,  1850,  12 
D.  1184;  see  also  Forbes,  1613,  M.  11535:  Houston,  1711,  Rob.  App.  552). 
Observe  that  unsigned  pencil  alterations  will  be  presumed  to  be  deliberative 
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merely,  unless  it  be  shown  by  evidence,  parole  or  other,  that  they  were 
intended  to  be  final  (Lamont,  ut  supra ;  cf.  Nasmyth,  ut  supra ;  Oolvin,  1 885, 
12  E.  947).     Cancellation  will  not  be  operated  where  mutilation  is  the 
result  of  accident,  tv/.  wear  and  tear  (Irvine,  1850,  2  D.  804 ;  M'Boical,  1713, 
5  Bro.  Supp.  98),  or  of  a  fit  of  passion  followed  by  change  of  purpose  {Doe, 
3  B.  &  A.  489),  or  is  the  act  of  a  lunatic  {Laimj,  1838,  1  D.  59),  or  of 
a  depositary  acting  under  mistake  {Cunningham,  1851, 13  D.  1376  ;  see  also 
Walker,  1670,  2  Bro.  Supp.  146,  476) ;  or  without  sufficient  authority  (cf. 
M'Alistcr,  1873,  1  K.  166,  958 ;  Douglas,  1859,  21  1).  1066).     The  authority 
may  be  proved  j^'^'out  de  jure  {Bonthrone,  1883,  10  E.  779.      As   to  the 
quantum  of  proof,  see  Anderson's  Trs.,  1883,  11  E.  35;  Bonthrone,  ut  supra; 
Wincliester,  1863,  1  M.  685  ;  Falconer,  1848,  11  D.  220,  1338).      The  deed 
will  be  held  as  cancelled,  where  the  grantor's  instructions  to  destroy  it 
have  been  disobeyed  by  his  agent  {Chisholm,  1673,  M.   12320 ;   but  see 
Walker,  1825,  4  S.  323),  or  frustrated  by  some  interested  person  {Buchanan, 
1704,  M.  15932;  Bibb,  2   W.  Bl.  1043).      When   a   deed   is   executed   in 
duplicate,  the  destruction  of  one  of  the  duplicates  will  effect  cancellation 
only  on  proof  of  the  grantor's  purpose  to  cancel  (Crosbie,  1865,  3  M.  870  ; 
Burtonshaio,  1  Cowp.  49  ;  Pemberton,  13  Ves.  310).     Where  a  deed  is,  after 
the   grantor's  death,  found  cancelled  in  his   repositories,  the   burden    of 
proving  its  subsistence  rests  upon  him  who  claims  under  it  {Nasmyth,  Dmv, 
Winchester,  ut  supra  ;  cf.  Thomson,  ut  supra).     Observe  that  in  determining 
this  question  of   onus,  the  nature  of  the  repositories   is  of   the   highest 
importance  {Crosbie,  Winchester,  ut  supra;  see  Dickson,  Evidence,  s.  767). 
Cancellation  of  a  deed  renders  it  as  ineffective  as  if  it  had  never  existed  (see 
Iwjlis,  1878,  5  E.  (H.  L.)  87 ;  Pattisons  Trs., lit  supra;  Howden  8  July  1815, 
F.  C).    But  a  cancelled  codicil  {S)nith,  1852, 14  D.  583)  and  erased  words  in  a 
holograph  testamentary  writing  {iMags.  of  Dundee,  1858,  3  Macq.  i;)4)  have 
been  looked  at  by  the  Court  as  explaining  the  testator's  intentions.     See 
Dickson,  Evidence,  ss.  894  sry^.,  948  sqq.,  1341,  1344;  1  M'Laren  on  Wills, 
409  sqg. ;  Jarman  on  Wills,  5th  ed.,  113  sqq. ;  WilHams  on  Executors,  9th  ed., 
Ill  sqq.;  Taylor,  Evidence,  s.  1067.     See  Bills;  Casus  amissionis;  Delivery 
OF  Deeds. 


Candidate. — See  Parliamentary  Elections;  Municipal  Elec- 
tions; County  Council  Elections,  etc.;  Ballot;  Corrupt  and  Illegal 
Practices  ;  Candidate,  Parliamentary,  Slander  of. 


Candidate,    Parliamentary,   Slander  of.— The  Act 

of  1895  (58  &  59  Vict.  c.  40)  amending  the  Corrupt  and  Illegal  Practices 
Act,  1883,  provides  (s.  1)  that  any  person  who,  or  the  directors  of  any 
association  which,  before  or  during  a  parliamentary  election,  sliall,  for  the 
purpose  of  affecting  the  return  of  any  candidate,  make  any  false  statement 
of  fact  about  the  character  or  conduct  of  such  candidate,  shall  l)e  guilty  of 
a  corrupt  practice,  and  subject  to  the  penalty  therefor.  The  statement  of 
fact  does  not  need  to  be  explicit.  A  reference  to  a  candidate's  treatment 
of  a  slander  about  his  o])X)onent,  followed  by  the  remark  that  tliere  was  a 
dark  passage  in  the  candidate's  own  life,  was  held  to  be  an  offence  against 
the  Act  {Silver,  1896,  12  T.  L.  E.  199).  It  is  a  good  defence  (s.  2) 
that  the  accused  had  reasonable  grounds  for  l)eli(ndng,  and  did  believe,  the 
statement  to  be  true.  Ikit  it  is  not  a  good  defence  of  a  vague  statement, 
made  maliciously  and  believed  to  be  defamatory  and  injurious,  that  it  was 
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true  in  tlio  sense  intended  by  the  accused,  when  it  was  readily  understood 
by  others  in  n  different  sense.  An  injunction  (s.  3)  may  be  obtained,  on 
application  to  one  of  tlie  iJiviHions  of  the  Court  of  Session  (4G  &  47  Vict.  c.  51, 
s.  08  (4)),  restraining  any  jxa-son  making  such  statement  hoMi  rej»eating  it, 
2)rimd  facie  ])r()()f  of  the;  falsity  of  the  statement  being  sullicient  for  the 
granting  of  the  ai)i»licati<)n.  A  candidate  (s.  4)  is  not  aft'ected  Ijy  a  contra- 
vention of  the  Act  by  an  agent,  other  than  liis  election  agent,  unless  it  can 
be  shown  that  the  candidate  or  his  idection  agent  consented  to  the  making  of 
the  false  statement,  or  paid  for  its  circulation,  or  unless,  upon  tiie  hearing 
of  an  election  petition,  the  Court  rei)orts  that  the  election  of  such 
candidate  was  materially  assisted  in  consequence  of  its  being  made. 

By  the  ttanis  of  sec.  1  the  director  of  an  asKr)ciation  which  makes  a  false 
statement  is  guilty  of  a  corru]tt  ]iractice;  and  there  is  no  provision  that  it 
shall  be  a  defence  to  show  tliat  he  did  not  know  or  approve  of  the  making 
of  it.  But  pn  ilia  lily  no  Court  would  convict  a  director  who  could  show 
that  he  was  no  i)arty  to  the  making  of  the  false  statement,  that  he  had  no 
belief  in  it,  and  that  he  ex])ressed  his  disapproval  of  the  action  of  the 
association  when  it  came  to  his  knowledge.  SeeSLANDEU;  COUKUPT  AND 
Illegal  riiACTiCES. 


Ca.no  11  Law. — The  Canon  law,  or  the  law  contained  in  the  Corpus 
Juris  Canonici,  was  compiled  under  the  authority  of  the  early  Church  of 
Konie.  It  consists  of  two  main  portions,  the  Decretum  and  the  Decretals. 
The  first  was  the  work  of  Gratian,  a  monk  of  Bologna,  and  was  compiled 
towards  the  middle  of  the  twelfth  century.  Up  to  this  time  the  canon  law 
was  regarded  as  a  branch  of  theology,  and  was  studied  only  in  the  semin- 
aries attached  to  cathedrals  and  monasteries.  During  its  growth  the  Church 
had  extended  her  influence  into  all  departments  of  life,  and  her  legislation 
embraced  many  subjects  belonging  to  the  domain  of  municipal  law. 

It  was  Cratian  who  first  taught  the  canon  law  as  a  separate  science. 
Having  selected  the  whole  subsisting  law  of  the  Church  from  among  the  mass 
of  canons,  decretals,  writings  of  the  fathers,  and  the  works  of  the  ecclesiastical 
historians,  he  arranged  it  in  one  systematic  work,  since  called  after  him 
the  Decretum  Gratiani  (ll;:59-1142),  which  soon  superseded  all  previous 
compilations.  The  work  consists  of  three  parts.  The  first  deals  with  the 
sources  of  canon  law,  and  with  ecclesiastical  persons  and  oilices,  and  is 
divided  into  101  distindioncs,  which  are  subdivided  into  canons.  The  second 
part  is  composed  of  amscc  or  cases  proposed  for  solution,  subdivided  into 
quccslio)U's,oi-  questions,  under  each  of  which  are  arranged  the  various  canons 
bearing  on  the  question.  The  third  part,  which  is  entitled  Be  CoTisccratione, 
gives,  in  five  distinctiones,  the  law  bearing  on  Church  ritual  and  the  sacra- 
ments. For  pur])oses  of  citation  the  following  is  the  method  generally  ado])ted. 
A  reference  to  the  first  part  indicates  the  initial  words  or  number  of  the 
canon,  and  the  number  of  the  distinctio ;  a  reference  to  the  second  part 
gives  the  canon,  causa,  and  quccstio ;  and  a  reference  to  the  third  part  cites 
the  canon,  and  the  initial  words  of  the  distinctio. 

Gratian  had  included  in  the  Decretum  the  pai)al  decretals  down  to  ihe 
year  1139.  During  the  following  centuries  the  pontifical  constitutions 
increased  greatly  in  frequency.  These  constitutions  w^ent  by  the  name  of 
Dccrctalcs  Exiravacjantes  {i.e.  Extra  Decretum  Gratiani  Vagantes). 

The  second  part  of  the  Cor])us  Juris  Canonici  is  composed  of  the 
following  four  collections  of  decretals : — 

(a)  Decretals  of  Gregory  ix.  promulgated  iu  1234.     Its  origuud  name 
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was  Libri  Extra  (sc.  Decretum),  which  was  abbreviated  to  X.  for  con- 
venience in  citation:  c.q.,  c.  9  X.,  4.  13,  refers  to  the  4th  book  of  the 
Decretals  of  Gregory,  title  13,  chapter  9.  This  collection  consists  of  five 
books,  divided  into  titles  and  chapters.  The  laws  are  in  the  form  of  decisions 
pronounced  in  cases  submitted  to  the  Pope  from  all  parts  of  Christendom, 
and  among  them  are  to  be  found  several  from  England  and  Scotland. 

(b)  The  Liher  Sextiis,  published  by  Pope  Boniface  viii.  in  1298.  In 
citing  from  the  Liher  Se.d2i$,  it  is  usual  to  give  the  number  of  the  chapter, 
with^the  abbreviation  "  in  vi'","  or  "  in  6,"  the  number  of  the  book,  and  the 
number  and  rubric  of  the  title. 

(c)  The  Clementina}  are  the  decretals  compiled  and  published  by  the 
direction  of  Pope  Clement  v.  in  1313,  and  promulgated  afresh  by  his 
successor.  Pope  John  xxii.,  in  1317,  under  the  name  of  Constitution's 
Clementis  Papte  v.,  or  Clementincc.  It  is  cited  by  chapter,  the  words  "  in 
Clementiuis,"  and  the  number  of  book  and  title. 

(d)  The  Extravagantcs.  The  more  important  of  the  decretals  issued 
subsequently  to  the  Clemcniincc  were  published  in  two  collections,  the 
Extravagantcs  Joannis  xxii.  and  the  Extravagantcs  Communes.  They  are 
respectively  cited  by  the  words  "  Xvag  lo  xxii "  and  "  Xvag  Comm,"  in 
addition  to  the  chapter,  title,  and  book. 

Throughout  the  Middle  Ages  the  Church  Courts  aljsorbed  many  depart- 
ments of  civil  jurisdiction.     All  matters  connected  in  the  most  distant  way 
with  the  Church  or  religious  duties  were  dealt  with  by  these  tribunals.     Thus 
the  Church  Courts  took  cognisance  of  all  questions  relating  to  marriage, 
succession,  and  legitimacy.     Several  causes  conduced  to  the  provisions  of 
the  canon  law  being  extensively  adopted  by  the  law  of  Scotland.     During 
the  sixteenth  and  seventeenth  centuries,  the  canon  law  was  publicly  taught  in 
the  Scottish  Universities,  and  a  wide  jurisdiction  was  exercised  by  herCon- 
sistorial  Courts,  from  which  there  was  immediate  recourse  to  the  ultimate 
and  paramount  tribunal  of  the  "  Sacri  Palatii  Apostolici  "  at  Pome.     Our 
consistorial    conclusions,    e.g.    decrees    in    processes     of    constitution    of 
marriage,  divorce  a  vinculo,  qualified  divorce,  legitimacy,  and  bastardy,  etc., 
profess*^  at   that   period   to   be   grounded  upon  mandata  ecclesicc   et  sacros 
canones,  or  constitvlioncs  sacrorum  canonum;  while  the  Pope  with  us  dis- 
pensed, either  directly  or  by  commission,  with  nearly  the  whole  canonical 
restraints  upon  marriage  and  legitimacy.     But  though  one  of  the  Pontes 
Juris  Scotia,  the  canon  law  was  never  of  itself  authoritative  in  Scotland.     In 
the  canons  of  her  national  Provincial  Councils,  Scotland  possessed  a  canon 
law  of  her  own,  which  was  recognised  by  the  Parliament  and  the  Popes,  and 
enforced  in  the  courts  of  law.     Much  of  it,  no  doubt,  was  borrowed  from 
the  Corpus  Juris  Canonici,  but   the  portions   so   borrowed  derived  ^their 
authority  from  the  Scottish  Provincial  Councils.     "  It  appears  to  me,"  says 
Lord  Pobertson  (Bell's  Eejy.  Put  Marriage,  p.  178),  "  that  these  Provincial 
Councils  contain  the  whole  l)ody  of  the  Scotch  canon  law,  and  that  no  part 
of  the  general  canon  law  could  Ije  part  of  our  law  till  such  time  as  it  was 
made  part  of  the  decrees  or  acts  of  that  particular  system  of  canon  law." 
Even  after  the  passing  of  the  Reformation  Statutes  which  abrogated  the  papal 
regime,  and  instituted  a  lay  judicature  with  exclusive  jurisdiction  in  all 
consistorial  causes,  the  canon  law  was  still  cited  in  consistorial — or,  as  they 
were  now  styled,  commissary — questions,  and  was  constantly  referred  to  and 
founded  upon.     Thus,  in  comformity  with  the  canon  law,  the  ignorance  of 
both  or  of  either  party  of  a  subsisting  impediment  to  a  marriage  that  they 
had  solemnised  in  facie  ccclcsia:,   although  by  no    means   tending  to  up- 
hold its  validity,  yet,  in  the  event  of  it  being  judicially  annulled,  saved  the 
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legitimacy  of  the  issue  (see  Riddell,  i.  452  d  scq.).  If,  however,  the  marriage 
had  been  merely  clandestine  or  irregular,  it  did  not  avail,  nor  did  it  avail 
if  the  public  solemnisation  in  facie  ccdc^ifv  had  not  taken  place  until  after 
the  discovery  of  the  impediment.  Another  instance  of  adoption  from  the 
canon  law  is  the  law  as  U)  }jromise  cuia  ci>j>ula,  which  was  taken  from  one 
of  the  decretals  of  (Jregory  ix.  Similarly,  cohabitation  and  habit  and 
repute,  which  was  held  t(j  be  evidence  of  nuirriage  by  the  cantjn  law,  was 
adoi)t('d  as  a  rule  of  evidence  by  an  Act  of  tlie  Scottish  rarliament.  As  to 
the  authority  of  the  can<»n  law  in  regard  to  condonation  of  adultery,  and 
the  constitution  and  dissohition  of  marriage,  see  tiie  opinion  of  Lord 
Watson  in  the  case  of  Collins  (1884,  1 1   W.  (11.  L)  ]..  19). 

r.y  the  canon  law  a  marriage  is  void  l)y  the  parties  being  related  within 
the  foibidden  (h'grees,  whetlier  tliose  degrees  be  degrees  of  blood  or  degrees 
of  alhnity.  In  tlie  eighth  century  the  Koman  Church  jirohibited  marriage 
between  all  within  the  seventh  degree,  but  did  not  separate  those  married  in 
the  sixth  degree,  nor  did  it  enforce  this  rule  strictly  in  regard  to  those 
married  in  ignorance  in  tlie  fifth  or  fourth  degree.  All  im])ediments  Ijeyond 
the  fourth  degree  were  renujved  by  the  I'ourth  Lateran  Council  in  the 
tliirteentli  century,  which  at  the  same  time  not  only  declared  marriages 
within  the  fourth  degree  void,  but  als(j  ])ronounced  the  issue  of  all  such 
marriages  illegitimate.  The  mode  of  computing  degrees  adopted  l:>y  the 
canon  law  is,  so  far  as  regards  the  direct  line,  the  same  as  that  of  the  civil 
law, — the  numl)er  of  degrees  being  ascertained  by  counting  the  nund^er  of 
degrees  up  to  and  including  the  common  stock.  Thus  a  father  and  a  son 
are  only  one  degree  distant  from  each  other ;  and  a  grandson,  by  the  same 
rule,  is  two  degrees  distant  from  his  grandfather.  Li  the  oblique  line,  how- 
ever, there  is  an  important  ditVerence  l)etween  the  Koman  and  the  canon 
law.  By  the  latter  system  the  computation  of  the  degrees  in  the  equal 
oblique  line  is  not,  as  in  the  Eoman  system,  by  counting  the  number  of 
generations  on  both  sides,  but  simply  the  numl)cr  intervening  between  either 
of  the  parties  and  the  common  stock.  Thus,  by  the  canon  law  brothers 
stand  towards  each  other  in  the  first  degree,  whereas  by  the  Eoman  law  they 
are  related  to  each  other  in  the  second.  By  the  canon  law  cousins-german 
are  related  to  each  other  in  the  second  degree,  because  they  are  only  two 
degrees  distant  from  the  common  stock,  whereas  by  the  Eoman  law  they 
are  related  in  the  fourth.  In  the  unequal  oblique  line,  such  as  uncle  and 
nephew,  the  number  of  degrees  is  found  by  counting  the  number  of  degrees 
between  the  party  farthest  removed  from  the  common  stock.  Thus  an  uncle 
and  nephew  stand  related  to  each  other,  like  cousins-german,  in  the  second 
degree,  because  the  nephew  who  is  farthest  removed  from  the  common 
stock  stands  in  the  second  degree  to  the  common  ancestor.  The  prohiltited 
degrees  recognised  by  the  old  consistorial  law  of  Scotland  were  the  same  as 
those  prescribed  by  the  canon  law ;  but  they  can  scarcely  be  said  to  have 
been  adopted  strictly  by  the  Scotch  Courts  from  that  system,  as  they  were 
made  the  sultject  of  express  enactment  by  the  Provincial  Council  of  1242. 

By  the  canon  law  a  marriage  is  void  which  is  contracted  without  consent, 
i.e.  contrary  to  the  declared  wishes  of  the  parents  in  the  case  of  minors,  or 
by  such  violence  as  precludes  consent  in  tlie  case  of  adults.  Mistake  and 
fraud  also  render  marriage  voidable,  provided  they  are  of  such  a  nature  as 
to  prevent  proper  consent ;  but  it  is  not  voidable  if  consummation  has  taken 
place  after  the  discovery  of  the  mistake  or  fraud,  because  consummation 
under  such  circumstances  implies  consent. 

It  is  the  general  teaching  of  the  Western  Church,  that  when  once  lawful 
wedlock  has  been  contracted  and  consummated  between  Christians,  it  can 
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only  be  dissolved  by  the  natural  death  uf  one  of  tlieiii,  or  his  civil  death  by 
the  solemn  profession  of  religious  life.  In  the  case  of  adultery,  the  innocent 
party  is  required  to  separate  from  the  guilty  one  until  the  proper  term  of 
penance  has  expired.  It  is  then  at  his  option  to  receive  the  ofl'ender  back 
or  not.  In  certain  cases,  however,  cjj.  where  both  parties  are  equally  guilty, 
separation  for  adultery  is  not  allowed.  According  to  the  Koman  law, 
marriage  between  parties  who  had  committed  adultery  was  invalid,  and  the 
Church  in  early  times  adopted  the  same  rule.  But  after  the  nintli  century 
new  opinions  on  this  subject  supplanted  the  old,  and  after  being  for  a 
considerable  time  in  doubt,  the  canon  law  was  set  at  rest  by  the  formal 
rescript  of  Innocent  in.  Unless,  he  says,  the  death  of  the  spouse  of  the 
first  marriage  is  brought  about  by  either  of  the  adulterers,  or  unless,  while 
the  first  marriage  existed,  they  had  promised  marriage  to  each  other,  the 
law  will  allow  adulterers  to  marry  each  other. 

Many  of  the  rules  of  the  canon  law  which  were  adopted  by  the  old 
Consistorial  Courts  were  largely  modified  at  the  Reformation.  Thus  divorce 
a  vinculo  was  allowed,  the  18th  chapter  of  Leviticus  was  adopted  as  the 
law  deterndning  the  degrees  of  relationship  within  which  marriage  should  be 
legal ;  and  several  of  the  fictions  of  the  canon  law,  resorted  to  for  the 
purpose  of  creating  an  apparent  reconciliation  between  equity  and  law,  were 
abandoned.  The  Eeformers,  however,  though  they  overturned  all  the 
Eomish  Consistorial  Courts,  enacted  no  new  Consistorial  Code,  content- 
ing themselves  merely  with  declaring  null  all  laws  contrary  to  their  religion. 
In  all  other  respects  the  national  canon  law  of  Scotland  was  left  untouched  ; 
and  though  several  of  its  principles  have  since  been  altered  or  modified,  it 
still  remains  the  basis  of  the  Scottish  consistorial  law. 

[The  best  edition  of  the  Corpus  Juris  Canonici  is  that  by  Friedberg, 
published  at  Leipzig  in  1879.  The  early  canon  law  of  marriage  is  best 
studied  in  Freisen's  Gescliichte  des  Canonischen  Eherechts.  Of  the  later  com- 
mentators, Sanchez  is  the  most  authoritative.  Walter's  Kirchcnrccht  is  a 
useful  compendium  of  the  different  ecclesiastical  systems  of  law.  The  most 
recent  English  work  on  the  subject  is  that  of  Rcichd,  puljlislied  at  London 
1896.     For  a  list  of  the  leading  authorities,  see  Fraser  on  Husband  &  Wife.'] 


Capacity. — See  Contkact;  Markiage  ;  Witness;  Testament; 
ALvi;i;ii;i)  Woman;  Age;  Pupil ;  Minor;  Alien;  Insanity;  Criminal 
Kesponsibility. 


Capita,  Succession  per. — Where  succession  devolves  per 
capita,  each  individual  entitled  to  succeed  does  so  directly  as  the  survivor 
or  one  of  the  survivors  of  a  class,  all  taking  equal  shares.  Thus  take  the 
case  where  A.  has  two  children,  B.  and  C. ;  and  B.  has  two  children,  I),  and 
E. ;  and  C.  only  one  child,  F.  In  succession  per  capita,  B.  and  (J.  take 
equally  where  both  survive  A.  If  one  predeceases  A.,  the  other  takes  the 
whole ;  where  both  B.  and  C.  predecease  A.,  D.  E.  and  F.  take  equal  shares 
of  the  succession  from  A.  Prior  to  the  Moveable  Succession  Act,  1855, 
intestate  succession  in  moveables  operated  only  per  capita,  and  the  estate 
was  divided  amongst  the  surviving  next-of-kin  ecpially,  excluding  the 
representatives  of  those  who  had  predeceased  the  intestate.  The  effect  of 
that  Act  was  not  to  alter  the  operation  of  intestate  succession  from  succession 
per  capita  to  succession  pjer  stirpes.  It  only  introduced  a  limited  right  of 
representation  in  favour  of  the  lawful  child  or  children  of  a  member  of 
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the  class  taking  in  intestacy  who  luul  predeceased  the  intestate  (18  Vict, 
c  23,  s.  1].  When  all  tlie  class,  who  would  have  taken  in  intestacy  had 
they  survived  the  intestate,  have  predeceased  him,  the  next  class  taking  in 
intestacy  succeed  per  capita — each  individual  taking  an  equal  share  in  his 
own  right,  not  as  the  representative  of  a  predeceasing  parent  (T/o'wr/',  18G9, 
8  M.  222).     See  Stihpes,  Succession  pek. 


Capital  and  Income.— Questions  involving  the  apportionment 
of  an  asset,  (tr  a  iialiility,  l^-Lween  capital  and  inc(jnie,  cliielly  arise  in 
accountings  connected  with  the  administration  of  a  trust  estate.  Taking  the 
question  of  the  division  of  an  asset,  let  us  first  see  how  an  asset  that  comes 
to  hand  in  the  form  of  income  is  to  be  divided,  wliero  part  of  it  is  really 
capital.  This  is  the  case  where  there  are  what  are  known  as  "  wasting  " 
investments.  In  such  a  case,  the  whole  termly  proceeds  of  the  investment 
are  not  to  be  regarded  as  income  unless  it  is  the  manifest  intention  of  the 
truster  that  tliey  should  be  so  regarded  {Hove,  1802,  7  Ves.  137).  It  is 
very  diilicult  to  say  what  the  Court  will  regard  as  an  indicium  of  intention, 
as  it  arrives  at  the  intention  of  the  truster  in  eacii  case  from  a  perusal 
of  the  whole  trust  deed.  (See  the  following  recent  cases  dealing  with  leases 
of  coal  mines— i'V/v/M^w,  1877,  4  E.  532;  Strains  Trs.,  1893,  20  li  1025; 
Oamphcll,  1883,  10  R  (H.  L.)  65 :  Baillics  Trs.,  1891,  19  11.  220 ;  Spencer, 
1802,  31  Beav.  334;  Thurshi/,  1875,  19  Eq.  395.)  Where  the  person 
interested  in  the  income  of  the  trust  estate  is  not  entitled  to  enjoy  the 
produce  of  a  wasting  investment  in  specie,  such  an  investment  must  be 
changed  into  one  of  a  permanent  character,  and  the  produce  of  the  new 
investment  is  the  proper  income  of  the  estate  {Hoive,  1802,  7  Ves.  137). 
In  questions  of  accounting  arising  between  persons  interested  respectively 
in  the  capital  and  in  the  income  of  the  estate,  where  conversion  under  the 
rule  in  Howe  v.  Lord  Dartmouth  has  not  taken  place,  the  person 
interested  in  the  income  gets  trust  interest  {vide  Interest)  on  the  realised 
estate  in  the  hands  of  the  trustees  from  the  opening  of  the  trust  {Dimes, 
1827,  4.  Piuss.  195 ;  Morgan,  1851,  14  Beav.  72),  and  the  remainder  goes  to 
the  person  interested  in  the  capital  {Ferguson,  1877,  4  E.  532,  and  see 
Strains  Trs.,  1893,  20  E.  1025). 

Secondly,  an  asset  may  come  to  hand  in  the  form  of  capital,  when  it  is 
really  partly  income.  This  is  the  case  with  the  falling  in  of  a  reversion  of 
any  kind.  "  To  divide  a  given  sum,"  says  Kay,  J.,  in  a  recent  case,  "  being 
the  proceeds  of  a  reversion  which  has  fallen  in,  between  tenant  for  life  and 
remainder-men,  you  must  take  the  amount  whicli,  if  put  out  at  interest 
at  the  day  of  the  testator's  death,  would,  with  compound  interest,  produce 
the  sum  which  has  so  fallen  in,  give  that  amount  to  the  remainder-men, 
and  the  rest  goes  to  the  tenant  for  life"  {re  Hohson,  1885,  63  L.  T.  627, 
following  Earl  of  Chesterfield's  Trs.,  1883,  24  Ch.  D.  643,  and  Pnavan,  1869, 
24  Ch.  D.  649).  Where  part  of  the  trust  estate  consisted  of  a  life  policy, 
subject  to  a  mortgage,  the  trustees  paid  out  of  the  general  interest  of  tlie 
liferenter  of  the  estate  the  premiums  on  the  policy  and  the  interest  on  the 
mortgage.  When  the  policy  fell  in,  less  the  sum  in  the  mortgage,  the 
reversion  was  divided  by  first  of  all  paying  to  the  liferenter  the  amount  of 
the  premiums  and  interest  paid  out  of  his  liferent  interest,  with  4  ])er  cent, 
interest  thereon,  and  then  paying  the  fiar  the  sum  that,  invested  at  the 
truster's  death  at  4  per  cent.,  would,  with  compound  interest,  amount,  at 
the  date  the  policy  fell  in,  to  the  balance  of  the  sum  then  realised,  the 
residue  going  to  the  liferenter  {in  re  Murleg  [1895],  2  Ch.  738).     One  of  the 
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commonest  examples  of  a  reversion  is  a  bonus  paid  to  the  shareholders  of 
a  company.  Whether  this  is  to  be  regarded  as  capital  or  income  depends 
on  the  following  considerations.  Where  the  company  declaring  the  bonus 
has  power  to  add  to  its  capital,  and  pays  a  bonus  out  of  accumulated 
profits,  this  bonus  is  to  be  regarded  as  income,  even  though  the  fund  from 
which  it  is  paid  may  have  been  used  as  floating  capital,  if  the  fund  has  not 
been  formally  added  to  capital  (Bouch,  1887,  12  App.  Cas.  385 ;  re  Paget, 
1892,  9  T.  L.  K.  88).  Where,  on  the  other  hand,  the  company  has  not 
power  to  add  to  its  capital,  if  the  bonus  is  paid  out  of  a  fund  formed  out  of 
umlivided  profits,  and  applied  to  capital  purposes,  the  bonus  is  to  be  treated 
as  capital  {in  re  Alsbury,  1890,  45  Ch.  D.  237 ;  Irving,  1803,  4  Pat.  521. 
As  to  bonus  shares  allotted  as  a  dividend,  see  Tindal,  1892,  9  T.  L.  E. 
24).  Where  a  company,  not  having  power  to  add  to  its  capital,  returns, 
in  liquidation,  the  paid-up  capital  and  something  more,  this  surplus  is  to 
be  treated  as  capital,  though  the  surplus  arises  from  an  accumulation  of 
profits  not  declared  as  dividends  {in  re  Armitage  [1893],  3  Ch.  337).  Casu- 
alities,  or  fixed  sums  payable  in  lieu  thereof,  are  capital,  as  is  also  a  grassum 
{Ewing,  1872,  10  M.  678)  and  a  duplicand  {Gibson,  1895,  22  E.  889),  unless 
where  the  estate  has  duplicands  falling  in  every,  or  almost  every,  year 
{Lamont-Campbell,  1895,  22  E.  260).  Where  stock  is  sold  carrying  a 
partially  accrued  dividend,  this  dividend  goes  to  capital ;  but,  on  the  other 
hand,  where  stock  in  a  similar  condition  is  bought,  the  dividend  attached  is 
payable  out  of  capital  {Scholcfield,  1863,  2  1).  &  Sm.  173 ;  Freman,  1865,  1 
Eq.  266). 

Next  to  be  dealt  with  is  the  apportionment  of  liabilities  and  outlay.  In 
general  the  whole  expense  of  protecting  the  trust  estate,  in  so  far  as  not 
specially  incurred  for  the  benefit  of  the  person  interested  in  the  income,  is 
a  charge  against  capital.  Such  is  the  rule  concerning  the  apportionment  of 
the  expenses  of  changing  trust  investments  {Smith,  1890,  18  E.  44),  and  of 
defending  an  action  "  in  the  nature  of  a  blow  directed  against  the  existence 
of  the  trust"  {Baxter,  1864,  2  M.  915).  Calls  on  shares,  not  fully  paid  up, 
fall  to  be  paid  out  of  capital,  unless  otherwise  directed  {Bevan,  1876,  3  Ch. 
D.  752).  As  to  premiums  of  insurance  against  fire,  the  usual  practice  is  to 
charge  one  half  against  capital.  There  does  not  appear  to  be  any  direct 
authority  on  this  point  in  Scotland,  either  at  common  law  or  by  Statute. 
In  England  there  is  statutory  authority  to  charge  three -fourths  against 
income  (56  &  57  Vict.  c.  53,  s.  18). 

Eepairs  to  property  to  keep  up  the  lettable  value,  or  to  plant  to  keep  it 
in  an  efficient  working  state,  are  charges  against  income.  Improvements  of 
a  permanent  nature  on  property,  or  renewal  of  working  plant,  are  charges 
against  capital.  Depreciation  of  capital  value,  through  plant  becoming  out 
of  date  or  such  like,  is  a  charge  against  capital  {Ellis,  1895,  22  E.  764; 
in  re  Courtier,  1886,  34  Ch.  D.  136).  In  the  case  of  the  liferent  of  a  stocked 
farm,  it  is  the  duty  of  the  liferenter  to  keep  up  the  stock  on  the  farm,  by 
replacing  animals  that  have  died  and  implements  that  have  been  worn  out 
{Rogers  Trs.,  1867,  39.  Sc.  Jur.  602,  see  L.  P.  Inglis'  opinion  for  full 
discussion  of  question). 

Where  a  furnished  house  is  liferented  by  a  beneficiary,  feu-duty, 
assessments  on  property,  and  repairs  of  pavement,  roof,  and  walls,  fall  on 
capital.  Against  income  are  chargeable  assessments  on  occupancy,  including 
inhabited  house  duty,  and  the  share  of  those  taxes  which  are  divisible 
between  landlord  and  tenant.  The  custom  in  leases  of  furnished  houses, 
that  the  landlord  pays  the  tenant's  taxes,  has  no  application  here  {Clark, 
1871,  43  Sc.  Jur.  213,  see  opmion  of  L.  P.  Inglis ;  cf.  Earl  of  Cowley,  1866, 
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35  Beav.  G.'io).  Loss  iiiude  in  cunyiii^  on  a  business  is  a  charf^e  af^ainst 
income,  and  must  be  made  good  out  of  future  profits,  thougli  the  li<jlder  (jf 
the  liferent  interest  may  not  then  be  the  same  person  i^Ui^ton,  1884,  20 
Ch.  D.  588). 

On  the  failure  of  a  loan  on  security,  the  sum  recovered  should  be 
divided  between  capital  and  inc(jme  in  proportion  to  the  amounts  which 
ought  to  have  gone  to  either,  the  incon)e  being  debited  after  the  division 
with  what  has  actually  been  received  (m  re  Foster,  1890,  45  Ch.  D.  020 ; 
but  cf.  in  re  Moore,  1885,  54  L.  -T.  Ch.  4:^)2,  and  in  re  Ancketill's  Estate,  1891, 
27  L.  E.  Jr.  3:;i). 

In  ordinary  commercial  transactions,  the  terms  capital  and  income  are 
variously  interpreted,  according  to  the  nature  of  the  business  and  the  views 
of  the  persons  interested.  Whore  the  same  persons  or  person  are  interested 
in  the  whole  estate,  capital  and  income,  it  is  a  mere  question  of  bcjok-keeping 
as  to  what  is  called  capital  and  what  income.  In  the  case,  however,  of  a 
company  formed  under  the  Companies  Acts,  the  Court  will  interfere  to 
prevent  the  company  dissipating  its  cajjital  to  the  injury  of  its  creditors 
under  the  guise  of  declaring  dividends  from  ]>rofits.  This  does  not  ])revent 
a  company  owning  a  "wasting"  subject  from  declaring  the  actual  gross 
profits  of  the  year  as  dividend.  If  it  has  been  honestly  earned  within  the 
year,  the  company  is  not  bound  to  put  aside  a  sinking  fund  to  replace  capital 
wasted  in  the  legitimate  o])erations  of  the  comiiany.  "There  is  nothing  in 
the  Companies  Acts,"  says  Lindley,  L.  J.,  "  to  show  what  is  to  go  to  capital 
account  or  what  is  to  go  to  revenue  account.  We  know  perfectly  well  that 
business  men  very  often  ditler  in  opinion  about  such  things.  Such  matters 
are  left  to  the  shareholders.  They  may  or  may  not  have  a  sinking  fund  or 
a  deterioration  fund,  and  the  articles  of  association  may  or  may  not  contain 
regulations  on  these  matters.  If  they  do,  the  regulations  must  be  observed  ; 
if  they  do  not,  the  shareholders  can  do  as  they  like,  so  long  as  they  do  not 
misapply  their  capital  and  cheat  their  creditors"  {Lee,  1889,  41  Ch.  D. 
1,  at  p.  25). 


Capital  Punishment. — Under  our  former  law,  crimes  which 
were  regareled  as  of  a  "  high  and  atrocious "  nature,  were  punished 
ca])itally.  8uch  were  murder,  incest,  rape,  Yo\A)iiry ,  furtum  grave,  forgery, 
wilful  tire-raising,  etc.  It  was  also  a  capital  oilence,  by  5  Geo.  IV.  c.  84, 
to  return  to  the  United  Kingdom  before  a  sentence  of  transportation  or 
banishment  had  expired,  ])ut  this  penalty  was  abolished  by  4  &  5  Will.  iv. 
c.  07.  The  Act  5  &  0  AVill.  iv.  c.  81,  sul)stituted  transportation  in  ])laec  of 
death  as  the  jmnishment  for  letter-stealing  and  for  sacrilege,  which  luul 
been  made  ca])ital  crimes  by  52  Geo.  in.  c.  143 ;  7  &  8  Geo.  iv.  c.  29,  and 
9  Geo.  IV.  c.  55.  The  Act  7  Will.  iv.  and  1  Vict.  c.  84,  abolished  capital 
])unis]nnent  in  cases  of  forgery;  and  an  Act  of  the  same  year  (c.  91)  pro- 
vided that  certain  other  oH'ences,  formerly  capital,  should  no  longer  be 
pmiished  by  death.  Even  in  the  case  of  those  crimes  which  remained 
capital  at  ctJinnion  law,  the  ]iractice  came  to  be  that  the  penalty  of  death 
was  never  iin]ios('d,  save  in  eases  of  murder.  Eventually,  by  the  Criminal 
Procedure  Act  of  1887  (50  &  51  Vict.  c.  35,  s.  50),  the  ])unisl)ment  of  death 
has  been  lunited  to  murder  and  attempts  to  murder  under  10  Geo.  iv.  c. 
38.  The  Act  of  1887  does  not  alter  the  law  as  to  treason  (s.  75),  which 
therefore  still  remains  a  capital  offence. 

1.  The  Srntrnrc  of  Brat/i. — Inferior  judges  liave  no  power  to  pronounce 
sentence  of  death.     This  penalty  can  be  imposed  only  by  a  judge  of  the 


292  CAPITAL  PUNISHMENT 

High  Court  of  Justiciary.  The  sentence  can  proceed  only  upon  a  plea  of 
guilty  to  a  charge  of  treason,  murder,  or  attempt  to  murder  under  the 
Statute  of  Geo.  iv.,  or  upon  a  verdict  of  guilty  returned  under  such  a  charge. 
As  in  the  case  of  every  other  criminal  trial,  both  prosecutor  and  panel 
must  be  present  when  the  verdict  is  returned  and  sentence  pronounced, 
and  the  panel  must  then  be  sane  and  sober.  If  he  is  intoxicated,  sentence 
will  be  delayed  till  he  becomes  sober.  If  his  mind  seems  to  be  impaired, 
sentence  will  be  delayed  till  it  be  ascertained  whether  his  condition  is 
permanent  or  temporary.  If  it  is  ascertained  that  the  accused  is  suffering 
from  iucm-able  insanity,  sentence  of  death  will  not  be  pronounced,  but  the 
judge  will  order  the  accused  to  be  detained  during  the  Eoyal  pleasure. 
Sentence,  in  the  case  of  a  capital  crime,  will  also  be  delayed  if  the  accused 
is  a  female  who  is  pregnant.  If  pregnancy  is  pleaded  by  the  accused,  the 
Court  remits  to  skilled  persons  to  report  upon  oath  as  to  her  condition. 
If,  on  their  first  visit,  they  are  in  doubt  as  to  her  condition,  they  may  be 
ordered  to  make  a  second  inspection,  and  to  report  anew  by  a  certain  day, 
to  which  the  diet  for  pronouncing  judgment  has  been  adjourned. 

By  tlie  ancient  practice  of  the  Court  of  Justiciary,  the  sentence  of 
death,  after  it  had  been  read  out  by  the  clerk  of  court  from  the  record, 
was  repeated  by  the  doomster  or  common  executioner.  The  Act  of 
Adjournal  of  16th  March  1773  abolished  this  ceremony,  and  enacted  that 
the  sentence  shall  be  pronounced  by  the  presiding  judge,  and  afterwards 
read  out  by  the  clerk  from  the  record.  The  judge  signs  this  part  of 
the  record.  In  pronouncing  sentence  of  death,  the  judge  assimies  the 
black  cap. 

At  first  the  date  of  execution  was  not  set  forth  in  the  sentence,  it  being 
left  to  the  discretion  of  the  inferior  magistrate,  who  was  to  carry  out  the 
sentence,  to  appoint  the  time  of  execution.  By  11  Geo.  I.  c.  26,  it 
was  provided  that  no  sentence  importing  corporal  pains  should  be 
executed  within  less  than  thirty  days  after  its  date,  if  pronounced  south 
of  the  Forth,  or  wdthin  less  than  forty  days,  if  to  the  north  of  that 
river.  By  3  Geo.  Ii.  c.  32,  any  punishment  short  of  death  might  be 
inflicted  after  eight  days,  or  twelve  days,  from  the  date  of  judgment, 
according  as  it  had  been  pronovmced  to  the  south  or  to  the  north  of  the 
Forth.  Finally,  by  11  Geo.  iv.  and  1  Will.  iv.  c.  37,  it  was  enacted  that  the 
day  of  execution  of  a  sentence  of  death,  southward  of  the  Forth,  must 
not  be  less  than  fifteen,  nor  more  than  twenty-one  days  after  the  date  of 
the  sentence;  and  northward  of  the  Forth,  not  less  than  twenty,  nor 
more  than  twenty-seven  days. 

Every  sentence  of  death,  therefore,  must  now  name  the  day  of 
execution.  If  a  day  witliiu  the  statutory  period  be  fixed,  this  error  does 
not  vitiate  the  sentence,  l)ut  may  ])e  corrected  by  the  Court.  At  common 
law,  too,  the  Court  of  Justiciary  has  power  to  respite  a  convict,  or  to 
alter  tlie  date  of  tlie  execution  in  exceptional  circumstances  demanding 
such  action. 

Hume  is  of  opinion  (i.  475)  tliat,  if  the  date  fixed  for  tlie  execution  is 
allowed  to  pass  without  the  sentence  being  carried  out,  or  if  the  executioner 
fail  to  execute  the  convict  to  the  death,  the  latter  is  entitled  to  receive 
his  freedom. 

2.  Execution  of  Ccqntal  Sentence. — The  warrant  for  the  execution  is  the 
sentence  of  the  judge  who  tried  the  convict,  and,  on  this  warrant  being 
presented  to  the  governor  of  the  gaol  wherein  the  condemned  man  is 
incarcerated,  he  is  bound  to  hand  him  over  to  those  who  are  charged  wdth 
carrying   out   the  sentence.     In    Scotland,   the   sentence    is    carried   into 
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cxccLiLiun  ciLlici-  by  Lliu  iiuigLsLrates  of  Llic  biirgli,  «»r  l»y  Uic  slieritf  of  the 
county,  according  cas  the  execution  is  to  take  place  within  the  burgh  or 
county  juri.sdicti(jn.  Warrant  from  the  Crown  is  unnecessary  in  the 
carrying  out  of  a  capital  .sentence.  Tlie  Crown  only  interposes,  in  the  case 
of  a  person  condemned  to  death,  for  the  jturpose  of  pardonhig  or  respiting 
tlie  convict,  or  of  mitigating  the  punishment. 

By  the  Act  31  &  32  Vict.  c.  24,  capital  punishments  for  murder  are  to 
he  carried  into  effect  within  the  walls  of  the  prison  in  whicli  tlie  oll'ender  is 
confined  at  tlie  time  of  execution  (s.  2).  Only  ollicials  and  relatives  are 
to  ])e  present  (s.  3).  The  body  of  the  person  executed  shall  be  buried 
within  the  walls  of  the  prison  within  which  judgment  of  death  is  executed 
on  him  (s.  G). 

At  common  law,  esclieat  of  the  convict's  moveahlcs  to  the  Crown 
follows  the  execution  of  every  capital  sentence  (Hume,  i.  -403  ;  Alison,  ii. 
655).     See  Akbitkaky  Tunisiiment. 

Capitis  diminutiO. — In  Roman  hiw  a ij) id  or  dalas  was  used  to 
den<  iLe  a.  man's  legal  capacity,  Llie  aggregate  of  rights,  public  and  private,  which 
he  enjoyed  under  that  system.  The  extent  of  these  rights  was  determined 
by  the  legal  standing  {status)  of  the  particular  individual  as  regards  (1) 
freedom,  (2)  citizenship,  (3) /r<>»?7irt;  these  were  the  successive  steps  in  an 
ascending  scale  of  privilege.  Slavery  being  a  recognised  histitution  which 
excluded  jjcrsonality  altogether,  the  primary  condition  of  legal  capacity  was 
freedom;  but  the  law  peculiar  to  Home  (Jns  civile  in  the  narrower  sense), 
being  a  law  for  citizens,  did  not  extend  to  the  freeman  as  such,  cj.  to 
the  alien — the  only  rights  open  to  him  were  those  based  upon  the  jus 
gentium.  If  a  man  was  not  only  free,  but  a  burgess,  the  circle  of  his  rights 
was  greatly  extended,  for  citizenship  was  of  supreme  importance  in  private 
as  well  as  in  public  law ;  it  was  the  qualification  for  holding  property,  con- 
tracting a  marriagi^  or  making  a  will  mider  the  sanction  of  the  jus  civile,  no 
less  than  for  the  franchise  and'for  public  ollice.  To  enjoy  the  f idlest  measure 
of  private  rights  (e.f/.  to  be  entitled  to  agnatic  tutory  and  succession),  it  was 
further  necessary  that  the  citizen  should  be  a  member  of  a  Eomau  family ; 
and  it  made  a  great  dill'erence  to  his  proprietary  capacity  what  position  he 
held  in  it — whether  he  was  pater  j'amilias  or  JlU  us  fa  mil  i  us. 

Capitis  diiiiinutio  is  defined  as  prioris  status  commutatio.  It  was  the 
loss  of  the  position  one  had  held  in  any  one  of  these  three  circles — the 
loss  of  any  of  the  constituent  elements  of  a  complete  legal  i)ersonality. 
Accordingly,  it  was  of  three  degrees,  the  greater  always  including  the 
less :  (1)  c.  d.  maxima,  loss  of  freedom,  as  when  a  citizen  was  taken 
prisoner  of  war  or  was  condemned  to  penal  servitude  for  a  crime;  (2) 
c.  d.  media,  loss  of  citizenship,  as  when  a  Eoman  burgess  settled  in  a 
foreign  State  or  a  Latin  colony,  or  was  condemned  to  banishment  (aquK 
et  ignis  interdietio  or  deportatio)  for  crime;  (3)  c.  d.  minima,  change  of 
family,  as  when  a  Jilius  familias  was  emancipated  or  given  in  adoption, 
or  a  person  sui  juris  was  adrogated.  There  was  obviously  a  total  loss 
of  capacity  in  the  first  case,  and  a  serious  curtailment  of  it  in  the 
second;  and  Savigny  {Syst.  ii.  App.  6)  contends  that  there  was  a  civil 
degradation  in  the  third  case  also,  a  descent  from  a  better  family  position 
to  a  worse;  but  the  more  general  opinion  is,  that  it  was  simply  a  transit 
from  one  fandly  to  another,  with  the  result  that  the  old  ties  of  agnation 
were  broken,  and  the  old  personality  vanished. 

The  general  etlect  of  the  loss  of  a  specific  status  was  forfeitui'e  of  the 
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rights  incident  to  that  status :  ihns  if  a  citizen  fell  into  slavery,  his 
marriage  was  dissolved :  if  lie  became  an  alien,  it  ceased  to  be  a  civil-law 
marriage  (justa'  nnptia'),  because  connulnum  was  lost,  but  it  might  continue 
as  mat vimoniiLm  juris  gentium.  In  particular,  it  may  be  noted  that,  by  the 
civil  law,  loss  of  status  invalidated  a  will  previously  executed,  for  the 
capacity  of  the  testator  must  be  continuous  from  the  date  of  execution 
until  death  {Inst.  ii.  17.  4) ;  and  it  operated  an  extinction  of  the  debts 
due  by  the  CAvpitc  minutus  (Gains,  Inst.  3.  84) ;  but  the  pnetorian  law  gave 
relief  from  the  harsher  consequences  of  these  rules.  Minima  c.  d.  put  an 
end  to  the  tutory  of  an  agnate,  and  to  all  rights  of  succession  in  the 
cliaracter  of  agnate.  Lastly,  r.  d.  maxima  and  media  dissolved  a  partnership, 
civil  dentil  being  here  ecpiivalent  to  natural  death  (Gains,  3.  153). 

[Inst.  i.  IG,  and  Di<j.  iv.  5,  are  the  leading  titles  dealing  with  this  subject.] 

Caption. — See  Diligence  (against  the  Pekson);   Imprisonment 
(Civil). 


Caption,  Process. — Process  caption  is  the  proceeding  by  which 
a  practitioner  who  b(jrrows  a  document  in  the  hands  of  the  Court  may  be 
compelled  to  return  it,  if  unduly  or  improperly  retanied  by  him.  It  is  a 
summary  warrant  of  incarceration,  which  is  granted  as  of  course  upon 
complaint  by  the  clerk  that  any  of  the  steps  of  process,  or  the  productions 
lodged,  have  been  borrowed  or  abstracted  by  either  agent,  and  are  not 
returned  when  due.  Caption  is  usually  issued  at  the  instance  of  the  person 
who  desires  the  return  of  the  papers,  but  it  may  be  taken  out  at  the  instance  of 
the  clerk,  or  be  granted  by  the  judge  ex  propria  motu.  It  is  directed  against 
the  agent  and  the  clerk  whose  receipt  stands  for  the  borrowed  documents. 
When  an  application  for  caption  is  to  be  made  at  the  instance  of  the  agent, 
forty-eight  hours'  notice  of  his  intention  is  usually  given  by  him  by  letter 
to  his  antagonist,  and  if  the  documents  are  not  returned  to  the  process 
within  that  time  the  Clerk  of  Court  is  moved  to  issue  caption.  He 
marks  upon  the  inventory  of  process  that  caption  has  been  craved  for  the 
numbers  borrowed,  and  intimates  this  to  the  borrowing  agent,  requesting 
him  to  return  the  documents  withni  forty-eight  hours.  Should  the  latter 
fail  to  do  so,  a  complaint  in  the  following  terms  is  made  out  by  the  clerk 
and  presented  to  the  judge  or  Court  (in  vacation  or  recess  to  the  Lord 
Ordinary  on  the  Bills)  : — 

Complains  A.  /?.,  one  of  the  Depute  Clerks  of  Session  upon  Messrs.  C.  <&  D.,  W.S., 
and  Mr.  C.  and  Mr.  T).,  the  individual  partners  of  said  firm,  and  E.  their  a])prentice,  for 
not  returning  the  process  (or  Nos.  thereof),  in  cuu.m  F.  v.  G.,  fur  wliich  tlie  said 

C.  D.  and  E.'s  receipts  stand.  (Signed)         A.  B.,  D.G.S. 

A  warrant  is  then  issued  in  the  following  terms : — 

Edinbunjh  [Date]. — Tlie  Lord  Ordinary  grants  warrant  to  macers  of  Court  to  appre- 
liend  and  incarcerate  the  pers(jns  of  tlie  said  C.  I),  and  E.,  aye  and  nntil  tliey  return  the 
.said  process  (or  Nos.  thereof),  witli  expenses  of  caption. 

[Signature  of  Judge.] 

This  is  executed  by  a  macer  of  the  Court,  under  direction  of  the  clerk,  and 
if  the  papers  are  not  delivered  to  him,  the  macer  may  apprehend  and  imprison 
the  agents  and  clerk  who  borrowed  the  documents.  It  is  not  usual,  how- 
ever, to  execute  the  caption  against  the  clerk.     Caption  may  also  be  used 
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where  a  step  of  process  has  been  illegally  taken  possession  of  without  a 
Ijorrowing  receipt,  and  in  this  case  it  is  not  necessary  to  give  the  forty- 
eight  hours'  n(jtice.  The  law  and  practice  of  process  caption  are  fully 
expounded  in  the  case  of  Jratt  v.  Thomson  &  Lifjerlu'ood,  1868,  6  M.  1112; 
1870,  8  M.  (H.  L.)  77;  187::5,  11  M.  9G0 :  uud  1874,  1  R.  (H.  L.)  21.  As 
the  foundation  of  the  process  is  contempt  of  Court,  real  or  presumed, 
caption  is  not  the  prop(!r  remtidy  wliere  ihe  jjrocess  has  been  hjst  or  destroyed, 
though  an  acliuii  of  damages  may  be  raised;  nor  is  it  com]jetent  when 
a  long  period  has  elapsed  since  the  process  was  borrowed  {Jlorne,  1825,  3 
S.  550;  M'Leod,  182G,  5  S.  1).  In  such  circumstances  an  order  may 
be  got  from  the  judge  upon  the  agent  to  return  the  papers ;  or  an 
action  for  delivery  may  be  raised.  When  caption  has  been  irregularly 
or  improperly  issued  it  may  be  suspended,  and  as  it  is  granted  jjerictdo 
petcntis  an  action  dl'  damages  will  lie  against  the  party  on  whose  behalf  it 
was  applied  for,  and  his  agent  {Pearson,  18:53,  11  S.  1008;  Hunt>:r,  1842, 
4  1).  1175),  and,  in  cases  of  malice  or  irregularity,  against  the  Clerk  of 
Court,  but  not  against  the  judge,  acting  judicially,  unless  there  is  an  aver- 
ment of  special  malice  (  Watt,  supra),  or  against  the  macer,  if  the  warrant 
is  in  proper  form,  as  he  is  bound  to  execute  it  {Pearson,  sujjra).  In  the 
Sheriff  Court,  caption  may  be  used  to  force  the  return  of  documents  to 
])rocess  under  similar  conditions  (Dove  Wilson,  Sherijf  Court  Practice,  280). — 
[Sec  Mackay,  Practice  i.  453,  Manual,  232  ;  Coldstream,  Procedure,  23  ;  Stair, 
iv.  47.  23  ;  Ivory,  Process,  i.  181 ;  Beveridge,  Process,  i.  250  ;  Shand,  Practice, 
286,  512.]     See  Bokhowing  Pkocess. 


Captive. — See  PiiisoNEK  of  War. 


Capture— See    Admiral;    Admiralty    (Scottish    Court    of); 
Prizk-Law. 


Card-sharping". — Cheathig  uv  sharping  by  means  of  cards  is 
punishable  at  common  law  as  a  species  of  fraud  (Macdonald,  84;  Clark,  1859, 
3  Irv.  409).  In  the  case  of  Clark  certain  confederates  were,  at  common  law, 
found  guilty  of  falsehood,  fraud,  and  wilful  im])()sition,  inasnnieh  as  they  liad 
got  money  from  a  stranger  in  a  railway  carriage  by  one  of  them  jjretending 
"to  liave  lost  money  to  another  at  cards,  and  begging  a  loan  to  help  him  to 
recover  his  losses.  Card-sharping  is  also  criminal  by  Statute.  By  the 
Prevention  of  Gaming  (Scotland)  Act,  1869  (32  &  33  Vict.  c.  87),  it  is 
])rovided  (s.  3)  that  "all  chain-droppers,  tliimblers,  loaded-dice  players, 
card-sharpers,  and  other  persons  of  similar  descri])tion,  who  shall  be  found 
in  any  public  place,  or  in  any  grounds  open  to  the  pul)lic,  or  in  any  public 
conveyance,  in  ])ossessiou  of  implements  or  articles  for  the  practice  of  chain- 
dro])])ing,  thimbling,  loaded-dice  playing,  card-sharping,  or  t)ther  unlawful 
giiniing,"or  who  shall  in  any  such  place,  grounds,  or  conveyances,  exhibit 
such  im])lem(Mits  or  articles  in  order  to  induce  or  entice  any  person  to 
engage  in  any  such  game,  or  who,  by  any  such  fraudulent  act  or  device, 
shall  cozen  and  cheat  or  attempt  to  cozen  and  cheat  any  ]ierson  in  any 
])ublic  place  or  in  any  grounds  open  to  the  ]nd>lic,  or  in  any  ])ublic  convey- 
ance, may  be  convicted  before  a  magistrate  [including  the  SheritV  and 
Sherirt-Substitute  of  the  comity  (s.  2)  ]  on  the  testimony  of  one  or  more 
credible  witness  or  witnesses,  and  on  conviction  shall  be  imprisoned,  with  or 
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without  hard  labour,  for  any  term  not  exceedmg  sixty  days,  and  shall 
also  at  tlie  same  time  be  sentenced  to  repay  any  money  or  restore  any 
property  \vliich  they  may  have  obtained  by  means  of  any  such  offence,  and 
failing  such  papnent  or  restoration  may,  under  the  same  procedure,  be 
committed  to  or  detained  in  prison,  with  or  without  hard  labour,  for  any 
further  term  not  exceeding  sixty  days."  The  Act  further  provides  (s.  4) 
that  "  every  prosecution  for  any  offence  against  the  provisions  of  this  Act 
shall  be  raised  and  proceeded  in  under  the  provisions  of  the  Summary 
Procedure  Act,  1864,  and  at  the  instance  of  the  procurator-fiscal  of  the 
Court  having  jurisdiction  under  this  Act."     See  Gaming. 


Care. — See  Negligence. 


Carrier. — A  carrier  is  one  who  undertakes  to  convey  for  hire,  goods, 
animals,  or  passengers,  from  a  place  within  the  realm  to  a  place  within  or 
without  the  reahn. 

The  infrequent  case  of  a  gratuitous  carrier  need  not  be  referred  to  at 
length.  It  is  sufficient  to  note  that  a  gratuitous  carrier  is  only  liable  for 
gross  negligence.  If  he  takes  the  same  care  of  the  goods  which  he  has 
undertaken  to  carry  as  he  does  of  his  own,  there  is  a  presumption  in  his 
favour ;  but  that  presumption  may  be  rebutted  by  evidence  of  actual  negli- 
gence, or  of  conduct  which,  though  it  affected  the  goods  he  undertook  to 
carry  as  well  as  his  own,  would  be  deemed  negligent  in  a  man  of  ordinary 
prudence. 

This  article  relates  cliiefly  to  the  application  of  the  principles  of  law 
affecting  all  carriers,  to  the  case  of  carriage  by  land ;  the  case  of  carriage 
by  sea  being  treated  under  the  article  Ship.  Eeference  is  also  made  to  the 
articles  Canal  and  Eailway,  where  the  subject  of  carriage  by  canal  or  railway 
and  the  statutory  enactments  which  in  these  cases  modify  and  supersede  the 
common  law  rights  and  duties  of  a  land  carrier  are  fully  treated. 

The  contract  of  carriage  may  be  viewed  (1)  as  relative  to  goods,  including 
passengers'  luggage  and  animals,  and  (2)  as  relative  to  persons. 

Carriage  of  Goods. — This  contract,  which  is  the  locatio  operis  mercium 
vehendarum,  is  for  the  safe  carriage  of  commodities  and  their  dehvery  in 
good  condition,  in  consideration  of  a  hire  stipulated  or  implied.  The 
contract  may  he  express,  when  the  carrier's  obligations  depend  vipon  the 
terms  of  the  agreement,  or  implied  from  his  receipt  of  goods  for  carriage. 
When  the  carrier  has  accepted  goods  delivered  to  hun  for  carriage,  the 
obligations  incumbent  on  him  are  (1)  the  obHgations  under  the  contract, 
and  (2)  in  the  case  of  common  carriers  only,  oljligations  imposed  under 
certain  rules  of  public  policy. 

Obligations  under  the  Contract. — Under  the  contract  the  carrier  is  held 
to  undertake  (1)  that  the  vehicle  shall  be  sufficient  for  safely  carrying  the 
goods ;  (2)  that  the  goods  sliall  he,  pro])er]y  ])acked  and  placed  in  the  vehicle  ; 
(3)  that  ordinary  care  and  tlic  regular  course  of  the  journey  shall  be 
observed  in  the  transit ;  and  (4)  that  the  goods  shall  be  delivered  according 
to  the  undertaking.  In  the  event  of  the  goods  being  lost  or  injured,  the 
presumption  is  against  the  carrier  on  all  these  points,  and  the  burden  is 
laid  on  him  of  proving  that  the  loss  or  injury  arose  from  some  cause  for 
which  he  is  not  responsible. 

The  vehicle  must  be  sufficient  for  i]\e  safe  conveyance  of  the  goods. 
This  sufficiency  extends  not  only  to  the  vehicle  itself,  but  to  all  its  access- 
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ories.  Tims,  in  I.uhI  carriage,  tho  tackle,  harness,  horses,  drivers,  drays,  etc., 
and  in  railways,  the  licrmaneut  way,  signals,  signalnKMi,  etc.,  must  be 
sufficient.  The  carrier,  however,  is  nut  lial)le  for  latent  defect.  It  is  encmgli 
to  free  him  from  liahihty  if  the  vehicle  and  its  accessories  he  sufficient  so 
far  as  the  eye  can  discover  {Christie,  2  Camp.  79 ;  Canjill,  11  U.  21G).  So 
also  in  s(!a  carriage,  not  only  must  the  vessel  itself,  hull  and  rigging,  be 
tight,  stauncli,  and  strong  for  the  v<jyage,  but  it  must  also  be  properly 
manned  and  navigated,  and  be  provided  with  all  stores  and  documents 
necessary  for  the  voyage.     See  also  the  article  on  Siiir. 

The  goods  must  l)e  properly  packed  and  placed  in  the  vehicle  {Pcuion,^ 
9  M.  50),  uidess  the  consignor  has  undertaken  this  responsibiUty  himself 
{Bain,  7  M.  4:;9).  The  consignor,  however,  must  pack  or  secure  tlie  goods 
80  as  to  withstand  the  necessary  movement  and  concussion  of  the  journey, 
and  any  neglect  on  liis  part  to  fulfil  this  duty  will  free  the  carrier,  unless 
the  neglect  was  apparent,  and  such  as  the  carrier  witli  ordinary  diligence 
could  notice  and  remedy  {Stuart,  2  Starkie,  32:3).  In  the  case  of  danger- 
ous goods,  the  sender's  duty  is  to  specify  their  nature  (CVami,  19  K.  lp^4). 
The  goods  must  not  be  placed  in  an  overloaded  vehicle  {Israel,  4  Espin.  259). 

The  carriage  must  be  performed  with  tlie  skill  and  care  necessary  for 
safety,  and  the  carrier  must  take  all  reasonable  ^precautions  against  injury 
from  concussion  and  explosions  {Sionlct,  4  liing.  GOT),  or  from  the  weather 
{llohinson,  2  B.  &  V.  416),  or  from  depredation  {Batson,  4  B.  &  Aid.  o2 ; 
Pearcey,  10  K.  564).  He  is  bound  to  take  all  reasonable  precautions  winch 
do  not  involve  any  unusual  expenditure,  and  the  providing  of  which  does  not 
involve  any  exceptional  sagacity  or  foresigiit.  lUit  he  is  not  responsdjle  for 
damage  arising  from  wholly  uiiusual  and  unexpected  causes,  and  the  onus 
is  on  him  to  prove  such  unusual  cause  {Ralston,  5  K.  671 ;  Anderson,  2  R. 

443). 

The  regular  course  of  the  carrier's  journey  must  l)c  observed  {Davis,  6 
Bmg.  716).  He  is  bound  to  carry  the  goods  by  tlie  route  which  he  professes 
to  be  his  route,  and  not  necessarily  by  the  shortest  route  {Rales,  32  L.  J . 
Q.  B.  292 ;  Mijers,  L.  E.  5  C.  P.  3).  Should  the  carrier  deviate  from  his 
usual  route  unnecessarily,  and  the  goods  be  lost,  even  l)y  inevitable  accident, 
he  is  liable  {Dads,  cit.). 

A  carrier  is  bouml  to  forward  goods  in  due  course,  i.e.  with  reasonable 
speed,  and  this  applies  especially  in  the  case  of  perishable  goods.  He  is 
not  responsil)le  for  the  consetiuences  of  delay  arising  from  causes  beyond 
his  control  {FinJaii,  8  M.  950),  and  his  primary  duty  being  to  carry  safely, 
he  is  justified  in  incurring  delay,  if  delay  be  necessary  to  secure  safe  carriage 
{Taijlor,  L.  R.  1  C.  P.  385).  He  is  not  bound,  in  unusual  circumstances, 
such  as  obstruction  by  a  fall  of  snow,  to  use  extraordinary  means  for  accelerat- 
ing the  conveyance  {Buddon,  28  L.  J.  Ex.  51) :  but  if  he  has  knowledge  of  any 
unusual  cause  of  delay,  he  is  bound  to  give  notice  to  the  sender  on  receiving 
the  goods  {M'Connachie,  3  E.  79). 

The  contract  which  the  carrier  undertakes  is  one  contract  from  beginning 
to  end.  Therefore  the  porters  or  carters  whom  he  employs  are  his  servants 
for  whom  he  is  resj)onsil)lo,  whether  porterage  be  payable  or  not,  or  whether 
it  is  pavablc  for  his  behoof,  the  porter  getting  only  a  proportion,  or  whether 
he  has' only  the  election  of  a  porter  {Armstrong,  3  S.  464).  In  some 
earlier  cases,  it  was  held  that  where  the  carrier  does  not  go  all  the 
length  to  which  the  goods  are  to  be  carried,  then,  if  the  conveyance  is  to 
be  completed  by  another  carrier  uidependeiit  of  the  lirst,  delivery  to  that 
carrier  or  to  persons  em]iowered  to  act  as  his  agents  or  servants  m  t'lking 
delivery  of  goods,  will  discharge  the  original  carrier  {Dcnniston,  Bell,  Oct. 
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Ca.  260  ;  Bates,  18  D.  18G).  But  in  later  cases  it  has  been  held  that  in  the 
absence  of  special  stipulations  a  carrier  receiving  goods  to  be  conveyed  to  a 
place  beyond  bis  terminus  is  responsible  for  tbeir  safe  carriage  during  the 
whole  of  their  transit,  even  though  during  part  of  the  way  they  should  be 
conveyed  by  another  carrier,  the  latter  being  regarded  as  the  agent  of  the 
original  carrier  {Cal  Biri/.  20  D.  1097;  Metzenhurg,  7  M.  919). 

The  carrier's  res}»onsibility  ceases  with  delivery  of  the  goods,  according 
to  his  undertaking.  But  his  untlertaking  must  be  exactly  fulfilled.  Thus 
delivery  on  board  the  wrong  vessel  (Gilmour,  15  D.  478),  and  such  delay  in 
despatching  goods  which  were  "  to  be  conveyed  to  Liverpool  for  American 
steamer,"  as  caused  the  goods  to  be  late  for  tliat  steamer  (Bates,  18  D.  186), 
subjected  the  carrier  to  liability.  The  general  rule  is,  that  the  carrier  is 
not  discharged  of  the  goods  while  anything  remains  for  him  to  do  as  carrier 
(Bishoj),  8  Sh.  558).  This  may  be  regulated  by  custom  or  by  special  agree- 
ment, or  by  im|)lied  agreement,  as  by  force  of  the  address  on  the  goods,  for 
the  natural  implication  is,  that  the  parcel  shall  be  delivered  to  the  person 
named,  and  at  the  place  mentioned  in  the  address.  If  there  be  no  special 
address  given,  or  if  there  be  no  undertaking  by  the  carrier  to  deliver  them 
at  the  consignee's  door,  he  must  give  to  the  consignee  notice  that  the  goods 
have  arrived,  and  wait  his  orders  {Gold in,  2  Black,  Eep.  916). 

The  goods  must  l)e  delivered  either  to  the  person  indicated  in  the  con- 
tract, or  according  to  the  address.  Should  the  address  be  defective,  any  loss 
arising  therefrom  falls  on  the  consignor,  and  not  on  the  carrier  {Caledonian 
Bailiray,  20  D.  1097).  A  carrier  may  deliver  the  goods  to  anyone  pro- 
perly authorised  by  the  consignor  to  receive  them,  and  if  there  be  no  special 
dii'ectiou  as  to  the  place  of  delivery,  he  is  discharged  by  delivering  them  to 
a  named  consignee,  who  demands  them  at  another  place  than  that  to  which 
they  are  addressed  {Cork  Distilleries  Co.,  L.  K.  7  H.  L.  269).  The  carrier, 
until  he  has  parted  with  the  goods  to  the  consignee,  is  bound,  if  so  ordered 
by  the  consignor,  to  refrain  from  delivering  them,  and  to  retain  the  goods, 
or  deliver  them  elsewhere,  as  the  consignor  shall  direct.  This  privilege  of 
stopping  goods  in  transitu  is  fully  dealt  with  in  the  article  Stoppage  in 
Transitu. 

Should  the  carrier  Ije  unable  to  find  the  consignee,  or  should  the  latter 
refuse  to  take  delivery,  the  carrier  is  then  liable  for  the  safe  custody  of  the 
goods  and  their  re-delivery  according  to  the  sender's  order  {Metzenhurg,  7 
M.  919).  But  while  the  goods  are  waiting  the  consignor's  orders,  the 
carrier  is  liable  only  as  a  custodier  and  nf)t  as  a  carrier  {Hyde,  4  Term. 
Rep.  58). 

The  carrier's  o])ligation  to  deliver  under  his  contract  is  discharged  by  the 
destruction  or  loss  of  the  goods,  whether  that  arises  from  a  cause  for  which  he 
is  not  responsible,  or  from  internal  defect  or  some  peculiar  peril  of  the 
article  carried,  or  even  if  the  loss  is  caused  by  the  carrier's  own  act,  when 
he  is  compelled  to  it  by  manifest  necessity,  as  jettison  to  save  life  in  cross- 
ing a  ferry  (2  Kent,  604).  When  the  consignee  finds  that  the  goods  are 
damaged,  he  should  refuse  to  take  delivery.  In  cases  where  the  damage  is 
only  ascertained  after  un])acking  the  g(X)ds,  he  should  at  once  intimate  the 
fact  to  the  carrier  or  his  knfnvn  agents.  He  is  not  barred  from  recovering 
damages  by  breaking  bulk,  tliough  his  doing  so  without  notice  may  be  an 
element  to  he.  considerad  in  weighing  the  evidence  {Johnston  &  Sons,  8  R. 
202).  \\y  delay  in  giving  notice  of  damage  after  recei])t,  he  will  be  barred 
from  objecting  to  the  condition  of  the  goods  {Stewart,  5  K.  426). 

Obligations  under  PtdMe  Policy. — The  ordinary  rule  of  responsibility, 
under  the  obligations  of  the  contract,  is  enlarged  in  certain  cases,  supposed 
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to  be  peculiarly  exposed  to  the  danger  of  collusion  and  carelessness.  The 
rule  is,  that  common  carriers  are  subject  to  the  Edict  Nautce,  Caupones,  etc., 
by  which  they  are  held  to  insure  tiie  stife  delivery  of  goods  committed  to 
tlieir  chiirge,  and  are  res])oiisil)le  for  any  loss  or  damage,  althougli  no  neglect 
can  be  proved,  if  sucli  loss  do  not  arise  from  natural  and  inevitable  accident, 
the  act  of  God  or  of  the  king's  enemies. 

This  extreme  responsibility  apjdies  only  to  the  carriage  of  goods  by  a 
carrier  ])ul)li(dy  ]»r()f('ssing  the  business  of  common  carrier.  A  connnon 
carrier  is  one  who  undiTtakes  for  hire  to  convey  from  a  place  within  the 
realm  to  a  i^lace  eitlier  witliiu  it  or  without,  the  goods  or  money  of  all  who 
think  fit  to  employ  him  in  Ibe  business  which  he  professes  to  ply. 

Thus  railway  and  canal  and  navigation  companies  are  common  carriers 
so  far  as  regards  goods,  but  tlicir  responsibility  is  now,  to  a  large  extent, 
regidated  by  Act  of  rarliament.  See  lUiuvAY.  So  also  are  the  owners 
and  masters  of  shijos  trading  regularly  from  port  to  port  for  the  transporta- 
tion of  goods  for  hire ;  also  ferrymen  and  propriet(jrs  of  barges,  lighters, 
canal  and  otlier  l)oats  carrying  g()(»ds  f(jr  the  public  generally.  Waggoners, 
carriers,  mail  and  stage-coach  owners,  are  also  connnon  carriers,  and  so  are 
carters  and  porters  who  offer  themselves  for  hire  to  carry  goods  from  one 
pari  ( .f  a  town  to  another.  Hackney  coachmen  are  not  within  the  rule  unless 
wlien  employed  as  carriers  and  paid  for  carriage  {Up^liorc,  Comyn's  Ifep.  25), 
but  the  acceptance  of  luggage  by  a  cabman  implies  a  promise  to  carry 
safely,  with  a  corresponding  liability  {Ross,  2  C.  B.  877).  A  person  who 
conveys  passengers  only  is  not  a  common  carrier,  nor  is  a  carrier  w'ho  enters 
into  an  express  contract  of  carriage  in  a  particular  case,  nor  is  the  Post- 
master-General, for  in  tlic  case  of  the  Post  Office  this  rule  of  puljlic  policy 
has  been  superseded  by  otlier  precautions,  viz.  the  appointment  of  pubhc 
officers  whose  fidelity  in  their  office  is  secured  by  Statutes  of  exceptional 
rigour. 

To  render  a  person  liable  as  a  common  carrier,  he  must  profess  the 
business  of  carrying  goods  for  all  ])ersous  indiscriminately  as  a  public  em- 
ployment, and  must  hold  himself  out  either  expressly  or  by  a  course  of 
conduct  as  ready  to  engage  in  the  carrying  of  goods  for  hire  as  a  business, 
and  not  merely  as  a  casual  occupation.  lie  need  not  profess  to  carry  all 
kinds  of  goods,  but  may  limit  his  busuiess  to  the  carriage  of  any  particular 
class  of  goods. 

A  common  carrier  is  bound  to  it'ceive  and  carry  the  goods,  provided 
they  are  of  the  description  he  profi'sses  to  carry,  of  any  person  olVering  to 
pay  his  hire.  Should  he  refuse  witliout  reasonable  excuse,  he  will  be  liable 
in  an  action  of  damages. 

This  duty,  however,  does  not  arise  until  he  is  ready  to  set  out  on  his 
accustomed  journey  {Lane,  1  Lord  Ptaymond  652),  nor  if  his  conveyance  be 
already  full  {Riley,  5  liing.  217).  He  may  also  refuse  to  carry,  as  a  common 
carrier,  certain  commodities  whose  carriage  is  attended  with  inconvenience 
or  some  peculiar  risk  {Johnson,  4  Ex.  oil),  but  this  does  not  prevent  him 
from  accepting  and  carrying  them  under  a  special  contract  (  Wood  A  Co.  20 
R.  602,  ]).  Lord  Young).  It  has  tlius  been  lield  that  a  refusal  to  carry  was 
reasonable  when  it  ap])eared  that  it  was  a  time  of  jjublic  commotion,  and 
that  tlie  goods  wliicb  the  carrier  was  desired  to  carry  were  the  object  of  a 
public  fury,  and  would  be  attended  with  ;i  risk  against  which  the  carrier's 
precautions  would  be  inadetpiate  to  secure  him  {Edwards,  1  East.  604). 

So  also  in  tlie  case  of  goods  of  great  value,  if  it  appeared  that  he  had  no 
convenient  means  of  carrying  such  articles  witli  security  {IMson,  4  B.  &  A. 
32).     For  "  the  carrier's  duty  to  receive  is  always  limited  to  his  convenience 
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to  carry  "  (M'Manus,  28  L.  J.  Exch.  353,  p.  Erie  J.)  He  may  also  refuse 
goods  insufficiently  packed  or  in  a  state  unfit  for  carriage ;  but  if  such  defect 
be  manifest,  and  he  notwithstanding  accepts  tlie  goods,  ho  is  responsiljle 
even  if  damage  sliould  arise  from  that  cause  {Stuart,  2  Starkie,  323). 

Further,  by  Statute,  provisions  are  made  as  to  the  carriage  of  certain 
goods.  By  "The  Carriage  and  Deposit  of  Dangerous  Goods  Act,  18GG" 
(29  &  30  Vict.  c.  69,  s.  6),  it  was  provided  that  no  carrier  was  l)ound  to 
receive  or  carry  any  goods  defined  by  that  Act  as  specially  dangerous. 
That  Act  was  repealed  by  "The  Explosives  Act,  1875"  (38  Vict.  c.  17), 
which  deals  with  gunpowder  and  other  explosives,  defined  Ijy  sec.  3 
to  mean  gunpowder,  nitro-glycerine,  dynamite,  gun-cotton,  blasthig- 
powders,  fulminate  of  mercury  or  of  other  metals,  coloured  fires,  and 
every  other  substance,  whether  similar  to  those  above  mentioned  or  not, 
used  or  manufactured  with  a  view  to  produce  a  practical  effect  by  explosion 
or  pyrotechnic  effect,  and  to  include  fog-signals,  fireworks,  fuzes,  rockets, 
percussion-caps,  detonators,  cartridges,  ammunition  of  all  descriptions,  and 
every  adaptation  or  preparation  of  an  explosive  as  above  defined,  and  also 
with  any  substance  declared  by  Order  in  Council  to  be  specially  dangerous, 
and  to  be  deemed  an  explosive  within  the  meaning  of  the  Act.  By  an  Order 
in  Council  of  August  5,  1875,  picric  acid  and  its  compounds  were  declared 
explosives.  This  Act  does  not  repeat  the  provision  in  favour  of  common 
carriers  contained  in  the  earlier  Act,  but  it  provides  (sec.  33)  general  rules 
for  the  conveyance  of  gunpowder,  and  ordains  (sec.  34)  harbour  authorities, 
(sec.  35)  railway  and  canal  companies,  (sec.  36)  occupiers  of  docks  and 
wliarves,  and  (sec.  37)  the  Secretary  of  State  in  all  other  cases,  to  make 
bye-laws  for,  inter  alia,  the  conveyance  of  gunpowder.  Such  bye-laws  by 
the  Secretary  of  State  were  made  and  published  in  the  Edinhvrgli  Gazette, 
December  10,  1875,  p.  913.  By  sec.  39,  these  rules  and  bye-laws  are, 
mutatis  mutandis,  to  apply  to  the  other  explosives  covered  by  the  Act. 

A  common  carrier  is  entitled  to  have  his  hire  paid  to  him  before  he 
takes  the  goods  into  his  custody,  the  receipt  of  the  goods  by  the  carrier,  and 
the  payment  of  a  reasonaljle  sum  for  their  carriage,  being  contemporaneous 
acts.  But  the  hire  demanded  must  be  reasonable,  and  what  is  reasonable 
depends  upon  the  character  and  value  of  the  goods.  The  carrier  is  entitled 
to  make  a  higher  charge  for  the  greater  risk  attending  the  carriage  of 
valuable,  perishable,  or  fragile  goods.  In  the  event,  however,  of  a  reason- 
able hire  being  refused,  or  of  goods  being  offered  which  he  does  not  com- 
monly profess  to  carry,  a  common  carrier  may  make  a  special  contract  of 
carriage  exactly  as  a  private  carrier  may. 

The  responsibility  of  a  common  carrier  commences  when  he  is 
charged  with  the  goods  by  their  complete  dehvery  to  him  to  be 
forwarded,  and  continues  until  they  reach  their  final  destination.  The 
delivery  must  ha  to  the  carrier  himself,  or  to  someone  permitted  {Burrcll, 
2  Car.  &  K.  680)  or  authorised  to  act  for  him  {Bain,  3  S.  533)  in  receiving 
goods  for  carriage  {Blanchard,  3  Barl^  388);  and  when  he  or  his  agent 
personally  accepts  the  goods,  delivery  is  complete,  no  matter  where  it  is 
made  {Boehm,  2  M.  &  S.  172 ;  Fhillij^s,  8  Pick.  182 ;  Clai/ton,  3  Camp.  27). 
If  the  goods  are  delivered  at  the  usual  place  of  receiving  such  articles,  and 
notice  is  given  to  the  carrier  or  the  proper  servant,  there  is  lield  to  be  con- 
structive acceptance,  and  the  delivery  is  complete.  If  the  carrier  directs 
that  goods  should  be  left  at  a  particular  booking-office,  or  if  it  has  been  his 
constant  usage  and  jjractice  to  receive  and  carry  goods  left  at  a  particular 
]ilace  without  special  notice  to  him  of  such  deposit,  delivery  tliere  will  be 
enough  to  charge  him  witli  the  custody  {Colpepijcr,  5  Car.  &  V.  380 ;  Merri- 
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man,  20  Conn.  354).  Uu  the  other  huud,  when  goods  were  lelt  in  the  yurd 
of  an  inn  where  other  carriers  also  put  up,  and  no  actual  delivery  to  the 
carrier  or  his  servant  was  proved,  the  carrier  was  not  lield  to  be  charged 
witli  tlie  goods  {Sclway,  1  Eayni.  4G) ;  nor  was  a  wharfinger,  where 
goods  were  lianded  to  an  unknown  person  at  his  wliarf,  and  no  kn(jwledge 
of  the  fact  was  hrmiglit  home  to  liini  or  his  agents  (y^VcA/nfMi,  3  Camp.  414), 
It  is  not  necessary  tliat  the  goods  shmiM  lie  entered  upon  any  freight  list 
or  way-bill,  nor  is  writing  necessary  to  constitute  or  prove  the  contract 
(Padrr,  7  M.  &  G.  253);  i)ut  if  the  goods  are  entered,  the  carrier  is  bound 
{I'hillij^s,  8  Pick.  182).  It  is  no  delivery  to  the  carrier  if  goods  are  placed 
in  his  vehicle  without  his  knowledge  or  consent  {Lovett,  2  Show.  127). 

Where  the  carrier  delivers  a  ticket  or  other  notice  to  the  person  from 
whom  he  receives  the  goods  s})eeifying  the  terms  on  which  lie  agrees  to 
carry,  and  the  customer  assents  or  does  not  dissent,  the  terms  of  the  notice 
will  establish  a  special  agreement,  and  will  exclude  his  liability  as  a  common 
carrier  {Zunz,  L.  E.  4  Q.  B.  539 ;  Word,  20  E.  G02) ;  but  the  evidence  of  the 
sender's  knowledge  of  the  notice  must  be  clear  {Afacrac,  14  E.  4).  If  the 
customei-  in  such  a  case  declines  the  terms,  and  wishes  to  fix  the  carrier 
with  lialtility  as  a  common  carrier,  he  must  tender  or  oiler  a  reasonaltle 
compensation,  and  sue  for  the  refusal  to  receive  the  goods  (Garton,  30  L.  J. 
Q.  K  273). 

The  Prator's  Edict,  tlie  terms  of  which  are,  " Nautie,  caupones,  stabu- 
larii,  quod  cujusque  salvuni  fore  receperint,  nisi  restituant,  in  eos  judicium 
dabo "  {Biff.  iv.  9.  1),  has  been  adopted  in  Scotland,  as  in  most  of  the 
European  nations  who  have  recognised  the  Eoman  law.  In  England  the 
same  principle  is  followed,  but  there  it  is  referred  to  the  custom  of  the 
realm. 

Although  Nautae,  strictly  speaking,  comprehends  only  carriers  by  water, 
the  principle  of  the  law  has  been  extended  to  carriers  by  land,  if  they  are 
common  carriers  (Bankt.  i.  IG.  5;  Ersk.  iii.  1.  29;  Eioing,  M.  9235;  M'Aus- 
land,  M.  924G). 

The  principle  of  the  Edict  is,  that  in  addition  to  the  carrier's  liability 
under  his  contract  for  all  due  care  and  diligence,  he  is  further  held  to  be  of 
the  nature  of  an  insurer,  and  is  liable  for  every  accident,  except  by  the  act 
of  God  or  the  king's  enemies.  Neither  robbery  nor  theft  is  held  to  be  a 
sufficient  answer  for  the  carrier,  as  these  are  the  main  dangers  which  this 
severe  law  is  intended  to  prevent.  Eire  was  in  Scotland  lield  to  be  an  act 
of  God  so  as  to  free  the  carrier  from  responsibility,  unless  where  fraud  or 
collusion  could  be  shown.  But  the  Mercantile  Law  Amendment  Act,  1856 
(19  ct  20  A'"ict.  c.  GO,  s.  17),  provides  that  "all  carriers  for  hire  of  goods 
witliin  Scotland  shall  to  liable  to  make  good  to  the  owner  of  such  goods  all 
loses  arising  from  accidental  fire  while  such  goods  were  in  the  custody  or 
possession  of  such  carriers."  That  the  loss  was  caused  by  the  fraud  or 
negligence  of  servants  is  no  answer.  Servants  are  identified  with  the 
master,  the  policy  of  the  law  being  to  protect  against  them  and  all  possibility 
of  collusion  {Garnet,  5  Barn.  &  Aid.  53). 

The  value  of  the  goods  lost  may  now  be  proved  prout  dc  jure  {Camphell, 
24  Jur.  455),  and  the  general  rule  as  to  the  measure  of  damages  is  the 
market  price  of  the  goods  at  the  ])lacc  of  delivery  {Ixodoraiiachi,  18  Q.  1>.  IX 
07)  ;  but  tlie  rule  is  not  absolute,  and  in  eacli  case  the  whole  facts  are  looked 
at  so  as  to  give  the  consigner  fair  compensation  for  his  loss  ( Warin  &  Craven, 
4  E.  190 ;  Kcddie,  Gordon,  &  Co.,  14  E.  233 ;  Sutton,  16  E.  814). 

Tlie  severity  of  the  responsibility  thus  put  upon  common  carriers  induced 
the  admission  of  a  limitation  in  the  case  of  valuable  goods  by  nu-ans  of 
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notices  and  advertisements  on  the  principle  of  implied  assent.  But  the 
various  and  difficult  questions  wliich  arose  as  to  the  construction  of  such 
notices,  and  as  to  their  connuunication  to  the  parties,  led  to  the  passing  of 
the  Carriers  Act,  IS^O  (11  Geo.  iv.  and  1  Will.  iv.  c.  68). 

By  that  Act  (s.  -4)  the  liability  of  mail  contractors,  stage-coach  proprie- 
tors, or  other  connnon  carriers  by  land  for  hire,  is  declared  to  be  in  no  way 
limited  or  aft'ected  by  any  public  notice  or  declaration,  but  to  continue  for 
tlie  loss  or  injury  to  any  goods  in  respect  of  whicli  tlioy  are  not  entitled  to 
the  benefit  of  tlie  Act.     Sec.  5  leaves  untouched  tlie  power  of  the  carrier  to 
enter  into  special  contracts  limiting  his  responsil)ility ;  but  to  deprive  the 
carrier  of  the  protection  of  the  Act,  the  provisions  of  the  special  contract 
must  be  consistent  therewith  (Baxendak,  L.  R.  4  Q,.  B.  244).     By  sec.  1  no 
mail  contractor,  stage-coach  proprietor,  or  other  connnon  carrier  l:)y  land  for 
hu'C,  is  liable  for  loss,  including  robbery  by  a  stranger  (De  Rothschild,  7  Ex. 
734),  or  injury  to  articles  of  certain  descriptions  contained  in  any  parcel  or 
package  (see  Whaite,  L.  E.  9  Ex.  67),  delivered  either  for  carriage  for  hire, 
or  as  passengers'  luggage,  wlien  the  value  of  sucli  articles  contained  in  such 
l)arcel  or  package  exceeds  £10,  unless  when  they  are  received  the  value  is 
declared,   and  an  increased  charge,  or  engagement  to  pay  such  increased 
charge,  is  accepted  by  the  carrier.     By  sec.  2  such  increased  rate  of  charge 
must  be  notified  by  a  notice  conspicuously  affixed  in  every  place  where 
such  parcels  are  received;  and  by  sec.  3  the  carrier  must  give  a  receipt' for 
the  increased  charge  when  required,  or  lose  the  benefit  of  the  Act.     By  sec. 
7  a  sender  entitled  to  damages  may  also  receive  such  increased  charges,  in 
addition  to  the  value  of  the  parcel.     Sec.  8  provides  that  the  carrier  is  not 
to  be  reheved  from  liability  for  the  felonious  acts  of  his  servants,  nor  the 
servants  for  personal  liability  therefor  {CanvpMl,  2  E.  433  ;  Stc]jhcns,  L.  E. 
18  Q.  B.  D.  121).     By  sec.  9  the  actual  value  of  any  such  declared  parcel 
must  be  proved,  and  for  tliat  only  is  the  carrier  liable.     The  articles  for 
which  protection  is  given  to  the  carrier  are  detailed  in  sec.  1  as  follows : — 
"  Gold    or    silver    coin,  gold  or  silver  in  a  manufactured  or  unmanu- 
factured state,  precious  stones,  jewellery,  trinkets  [which  are  articles  solely 
or  chiefly  ornamental  {Bernstein,  Q  C.  B.  (N.  S.)  251)  ],  watches,  clocks,  or 
timepieces   of   any   description,   bills   [which   must   be   comjilete  as  bills 
{Htoessiggcr,  23  L.  J.  Q,  B.  293)  ],  notes  of  the  Baidcs  of  England,  Scotland,  and 
Ireland  respectively,  or  of  any  other  bank  in  Great  Britain  or  Ireland, 
orders,  notes,  or  securities  for  payment  of  money,  English  or  foreign,  stamps, 
maps  [  Wyld,  8  M.  &  W.  443],  writings,  title-deeds,  paintings  [which  in- 
cludes only  works  of  art,  not  coloured  designs  for  rugs,  etc.  {Wordward, 
L.  E.  3  Ex.  D.  121) ;  also  artists'  pencil  sketches  {Mythn,  28  L.  J.  Ex.  385)  ], 
engravings  [inclmling  prints  and  coloured  prints  {Boys,  8  Car.  &  P.  361)], 
pictures  [including  the  frames  when  framed  {Henderson,!,.  E.  5  Ex.  90)  ],  gold 
or  silver  plate  or  plated  articles  [including  looking-glasses,  smelling-bottles, 
and  the  like  {Owen,  3  B.  J.  Ex.  76;  Bernstein,  6  C.  B.  (N.  S.)  251)],  glass, 
china,    silks    in    a   manufactured    or   uinnanufa(;tured   state,  and  whether 
wrought  up  or  not  with  other  materials,  furs  and  lace  "  [other  than  machine- 
made  lace  (28  &  29  Vict.  c.  94,  s.  1)  ].     Where  a  packing  case  contains  some 
articles  within  the  Act,  and  some  not,  the  value  of  tlie  case  and  the  articles 
not  within  the  Act  may  be  recovered  in  case  of  loss  though  the  Act  has 
not  Ijcen  complied  with  as  regards  the  other  articles  {Treadwin,  L.  E.  3  C.  1'. 
308).     The  Act  protects  carriers  even  when  goods  are  negligently  carried 
beyond  their  destination  {Morritt,  1  Q.  li.  D.  302). 

Carriers  Lien. — A  carrier  has  a  particular  lien  over  every  parcel  of  goods 
carried  by  him,  for  the  price  of  the  carriage  but  not  for  booking  {Lambert, 
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1  Esp.  Ca.  110).  It  in  only  a  specific,  not  a  general  lien  {Stevenson,  3  S. 
291).  Certain  English  cases  seem  to  decide  that  a  right  to  retain  for  a 
general  balance  may  be  established  in  favour  of  a  carrier  by  usage,  or  by 
special  agreement,  though  not  so  as  to  aflect  third  parties  {Hiishforth, 
6  East,  518,  and  7  East,  227).  But  such  an  agreement  seems  inc<nisistent 
witli  the  cliaracter  of  a  common  carrier  Itoiind  to  take  for  conveyance  all 
goods  Itrougbt  to  liim  by  the  public,  and  has  been  held  not  to  be 
"  reasona])le  "  in  the  sense  of  the  Railway  and  Canal  Traffic  Act  {Scottish 
Central  liwy.,  2  M.  781 ;  Peebles  v.  Caledonian  lin-y.  2  R.  340). 

Carriage  of  Passengers'  Luggage — The  obligations  under  the  con- 
tract upon  a  carrier  of  passengers  are,  with  respect  t(j  tiie  jtassengers'  luggage, 
the  same  as  those  of  a  comnu)n  carrier  during  the  transit  {Great  Western  liwy., 
L.  R.  13  App.  Ca.  31 ;  Canq^hcll,  14  I).  806),  but  only  to  the  full  extent 
when  the  luggage  has  l)een  delivered  to  the  carrier's  servants  for  carriage 
under  his  exclusive  custody  and  control.     Thus  if  a  iiassenger  ciiooses  to 
have  his  luggage  with  him  in  the  carriage  in  which  he  travels,  the  carrier 
is  not  liable  for  loss  or  damage  to  wliich  the  passenger's  own  negligence 
has  contril)uted.     A  carrier  is  bound  to  receive  and  take  charge  of  the 
usual    amount    of  luggage    allowed  to   a  passenger    {Ruhinson,  2  B.   &   P. 
41G);  and  if  he  allows  the  passenger  to  take,  either  on  paynu-nt  for  the 
excess  or  not,  more  than  the  stipulated  amount  of  luggage,  he  will  be  lialde 
as  a  comnu)n  carrier  for  the  whole  {Macrow,  L.  R.  6  Q.  B.  612).     But  the 
luggage  nnist  be  the  ]»assenger's  own — thus,  if  the  passenger  be  a  servant 
carrying  his  master's  luggage,  the  master  not  being  in  the  conveyance,  the 
carrier  is  not  liable  as  a  common  carrier  {Beechcr,  L.  R.  5  Q.  B.  241).     Tlie 
luggage  must  be  personal  luggage.     Whatever  a  passenger  takes  with  him 
for  his  ])ersonal  use  and  convenience,  according  to  the  habits  or  wants  of 
the   particular  class   to    which   he   belongs,    either  with   reference   to   the 
immediate  necessities  or  the  ultimate  purpose  of  the  journey,  is  considered 
to  be  personal  luggage  {Macroiv,  supra).     Personal  luggage  does  not  extend 
to  any  articles  carried  for  the  purpose  of  hire  or  profit,  even  though  such 
articles  would  otherwise  fall  within  the  term  ordhiary  or  personal  luggage 
{Huchton,  L.  R.  4  (.}.  B.  300).     A   carrier   is   not  liable   for  the  loss  of 
merchandise  delivered  to  him  by  a  passenger  as  personal  luggage  unless  he 
has  had  an  opportunity  of  knowing  the  contents  of  the  package,  and  agrees 
to  accept  it  as  personal  luggage  {Cahill,  31  L.  J.  C.  P.  271).     A  carrier  of 
passengers  has  a  lien  upon  tlie  luggage  of  the  passengers  for  his  fare  and 
the  charge  for  luggage,  but  not  upon  the  person  of  the  passenger  or  the 
clothes  he  has  on  {JFolf,  2  Camp.  631).     The  Carriers  Act,  1830,  applies 
equally  to  passengers'  luggage  as  to  goods  (s.  1). 

Carriage  of  Aximai.s. — The  rules  of  law  as  to  carriage  of  animals  are 
the  same  as  those  respecting  carriage  of  goods.  A  carrier  of  animals  is  a 
common  carrier,  and  subject  to  all  the  presumptions  already  noted 
{Dickson,  L.  R.  18  Q.  B.  176).  But  in  this  case  there  is  the  additional 
defence  to  lial)ility  under  the  edict,  that  the  carrier  is  not  rosponsilde  for 
loss  or  damage  wholly  attril)utable  to  the  development  of  latent  inliercnt 
vice  in  the  animal  itself,  such  as  its  violence  or  want  of  temper  {Blower, 
L.  R.  7  C.  P.  655  ;  Ralston,  5  R.  671 ;  Nugent,  L.  R.  1  C.  P.  D.  423).  Where, 
however,  the  vice  is  brought  out  ])y  the  negligence  or  default  of  the 
carrier,  the  liability  attaches  {Gill,  L.  R.  8  Q.K  180).  If  an  animal  is 
known  to  be  vicious,  and  the  carrier  is  informed  of  this,  he  is  bound  to 
take,  not  only  usual,  but  extraordinary  precautions  to  prevent  it  from 
doing  injury  to  the  ])ublic  {Gray,  IS  R.  70).  Tlie  carriage  of  animals  is 
now  almost  exclusively   conducted  by  railway  companies,  who  are  under 
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statutory  provisions  as  to  facilities,  extent  of  liability,  care  of  i]\c  animals, 
etc.     For  these,  reference  is  made  to  the  article  on  Eailways. 

Carriage  of  Persons. — The  contract  for  the  carriage  of  persons  differs 
from  that  for  the  carriage  of  goods  in  two  respects.  Carriers  of  persons 
are  not  common  carriers ;  they  are  therefore  not  subject  to  the  edict,  and 
so  are  not  held  to  warrant  or  insure  the  safe  conveyance  of  the  passenger. 
The  other  distinction  is  one  of  degree,  in  so  far  as  the  protection  of  human 
life  has  required  a  stricter  rule,  both  of  sufficiency  and  vigilance. 

It  is  the  duty  of  a  carrier  of  passengers  to  receive  all  persons  as 
passengers  who  offer  themselves  in  a  fit  and  proper  state  to  be  carried, 
pro%'ided  he  has  sufficient  room  in  his  conveyance,  and  the  intending 
passengers  are  ready  and  willing  to  pay  the  proper  and  reasonable  fare,  and 
to  conform  to  reasonable  regulations  as  to  carriage  {Lovctt,  2  Show.  127). 
A  passenger  carrier  may  demand  and  receive  his  fare  at  the  time  when 
the  passenger  engages  his  seat ;  and  if  the  passenger  refuses  to  pay  it,  he 
may  fill  up  the  place  with  another  passenger  who  is  ready  to  make  the 
proper  deposit  (Kcr,  1  Esp.  27).  A  passenger  is  entitled  to  accommodation 
according  to  his  contract.  In  the  absence  of  express  stipulation,  he  is 
entitled  to  aU  reasonable  and  usual  accommodation.  In  the  case  of  stage 
coaches,  each  passenger  is  entitled  to  16  inches  of  seat  (5  &  6  Vict.  c.  79, 
s.  13).  The  carrier  is  bound  to  convey  tlie  passenger  from  the  usual  place 
of  taking  up  to  the  usual  place  of  setting  down,  and  he  cannot  at  any 
intermediate  place  refuse  to  proceed,  the  undertaking  to  carry  to  the 
journey's  end  being  absolute  {Dudley,  1  Camp.  167).  He  impliedly 
undertakes  to  carry  the  passenger  within  reasonable  time  and  with 
reasonable  speed  {Hawcroft,  21  L.  J.  Q.  B.  179).  In  the  event  of  the 
carrier's  failure  to  convey  the  passenger  to  his  destination,  the  passenger  is 
entitled  to  the  expense  of  getting  there  by  other  means,  or  compensation 
for  walking,  if  there  be  no  other  means,  for  the  direct  object  contemplated 
in  the  contract  is  that  he  should  reach  his  destination ;  but  he  is  not 
entitled  to  compensation  for  an  accidental  injury  or  illness  occasioned  to 
him  in  the  course  of  reaching  his  destination  by  such  means,  for  such 
consequences  are  neither  the  proximate  consequence  of  the  breach  of 
contract  nor  within  the  contemplation  of  the  parties  at  the  time  of 
contracting  {EobU,  L.  E.  10  Q.  E.  111). 

A  passenger  carrier  not  being  an  insurer,  is  not  responsible  for 
accidents  where  all  reasonable  skill  and  diligence  have  been  employed.  He 
binds  himself  to  carry  safely  those  whom  he  takes  into  his  coach  or 
vehicle  as  far  as  human  care  and  foresight  can  go,  and  is  responsible  for 
any,  even  the  slightest,  neglect  (Aston,  2  Esp.  533 ;  Christie,  2  Camp.  79). 

By  the  Stage  Carriers  Act,  1832  (2  &  3  Will.  iv.  c.  120),  as  altered  and 
amended  by  3  &  4  Will.  iv.  c.  48 ;  5  &  6  Vict.  c.  79 ;  32  &  33  Vict.  c.  14, 
ss.  19-23 ;  and  47  &  48  Vict.  c.  25,  s.  4,  regulations  are  laid  down  as  to 
stage  carriages.  These  are  defined  to  be  carriages,  drawn  or  impelled  by 
animal  power,  used  for  conveying  passengers  for  hire  to  or  from  any  place 
in  Great  Britain  at  a  rate  greater  than  three  miles  an  hour,  where  each 
passenger  pays  a  separate  and  distinct  fare.  Proprietors  of  stage  carriages 
were  required  to  take  out  a  special  licence,  luit  now  they  take  out  the 
ordinary  carriage  licence.  They  must  have  their  name  and  the  number  of 
passengers  which  the  carriage  is  constructed  to  carry  legibly  printed  on 
the  vehicle :  and  certain  provisions  are  made  for  tlie  safety  of  passengers. 
By  sec.  37  the  taking  of  outside  passengers  and  luggage  is  confined  to  coaches 
of  a  certain  size,  and  l)y  sec.  43  the  height  to  which  the  luggage  may  be 
jjacked  is  also  limited.     Provision  is  also  made  for  measuring  the  carriage 
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and  till!  lugj^uge  and  (;(jiiiiliiig  Uiu  passiMigers  during  llic  journey  by  hue.  45  ; 
and  by  sec.  15  of  5  &  G  Vict.  c.  79,  a  penalty  is  imposed  for  carrying  a  greater 
number  of  ]»assengers  than  that  for  which  the  carriage  is  constructed.  By 
sec.  17  of  the  latter  Act  provision  is  made  for  the  number  (jf  outside 
passengers,  and  sucli  |)ass('ngf'rs  may  not  sit  on  luggage  ('.i  &  4  Will.  IV. 
c.  48,  s.  4).  By  sec.  47  of  the  Stage  Carriers  Act,  l.S:}2,  penalties  are  imposed 
upon  a  driver  wlio  quits  tlie  box  before  a  fit  and  proper  person  has  the  reins 
or  stands  at  the  horses'  heads,  or  who  permits  any  person  to  drive,  or  quits 
the  box  without  reason,  and  ujion  a  guard  who  discharges  firearms  un- 
necessarily, and  upon  cither  a  (hivcr  or  a  guard  who  neglects  to  take  due 
care  of  luggage,  or  asks  more  than  the  proper  fare  or  charge  for  luggage,  or, 
by  sec.  48,  through  intoxication  or  negligence,  or  by  wanton  (ir  furious 
driving,  or  by  or  through  any  other  misconduct,  who  endangers  the  safety 
of  any  ])assenger  or  otlicr  person  ;  and  by  sec.  49  the  owner  is  liable  for  these 
penalties,  where  the  driver  or  guard  cannot  be  found. 

The  duty  on  a  carrier  to  provide  a  safe  vehicle,  thoroughly  land-worthy 
so  far  as  the  eye  can  discover,  has  already  been  noted  in  the  case  of  carriage 
of  goods.  Tn  the  case  of  passengers,  tliis  responsibility  has  l)een  raised  to  a 
mucii  higher  degree.  Any  defect,  however  small,  will  subject  the  carrier, 
and  the  burden  is  on  him  to  show  that  there  was  none  that  he  could  be 
reasonably  expected  to  discover.  In  the  event  of  a  breakdown,  that  in 
itself  is  held  2jrinid  facie  evidence  of  neghgence,  which  the  carrier  is  bound 
to  disprove  (Lyon,  15  S.  1188;  Anderson,  2  Murray,  2G1). 

This  duty  extends  to  all  the  accessaries  of  the  carriage.  He  must 
provide  sufficient  harness  and  steady  horses  {Crofts,  3  Bing.  321 ;  Simson, 
L.  R.  8  C.  P.  390),  and  a  driver  with  competent  skill  and  fully  acquainted 
with  the  road  he  undertakes  to  drive  {Crofts,  suj)ra).  Should  the  driver  be  at 
fault  in  any  respect, — if  he  is  drunk  {Gunn,  2  ]\Iurray,  194),  if  he  overloads  the 
carriage  or  drives  furiously,  or  drives  with  reins  so  loose  that  he  cannot 
readily  command  his  horses,  or  neglects  the  rules  of  the  road, — not  only  will 
tin?  driver  be  liable  under  the  Stage  Carriers  Act,  but  the  carrier  will  be 
liable  for  any  injuries  therel)y  occasioned  to  the  passenger  {Aston,  2  Esp. 
535).  Tlie  rules  of  the  road  which  a  driver  must  follow  are  that  in  meeting 
another  vehicle,  or  horse,  etc.,  he  must  keep  to  the  left ;  in  overtaMng,  he 
must  pass  on  the  right ;  in  crossing,  he  must  keep  to  the  left  and  pass  behind 
any  other  carriage.  But  these  rules  do  not  apply  invariably  {Wayde, 
2  l)ow  &  E.  255),  nor  in  roads  where  there  are  tramway  cars  {llamsay,  9  K. 
140  ;  Jardine,  14  E.  839). 

A  passenger  who  is  injured  by  a  collision  is  not  prevented  from 
recovering  damages  from  the  owner  of  the  other  vehicle  which  caused  the 
collision  by  reason  of  the  contributary  fault  of  the  driver  of  the  vehicle  in 
which  he  is  travelling  {Adams,  3  E.  215). 

[See  Stair,  i.  9.  5  ;  More,  Notes,  Ivii. ;  Ersk.  iii.  1.  29 ;  Bell,  Com.  i.  490, 
Prui.  ss.  157.  235 ;  and  treatises  on  carriers  by  Angell,  Browne,  Ivatt,  and 
Macnamara.] 


Cartel. — Writers  on  international  law,  as  a  rule,  employ  the  term 
cartel  to  denote  only  those  agreements  entered  into  between  States  during, 
or  in  contemplation  of,  hostilities,  whicii  have  for  their  object  the  ransom  or 
exchange  of  prisoners  of  war.  But  there  is  some  authority  for  using  the 
term  in  a  more  extended  sense,  as  the  name  for  any  convention  made  in 
anticipation  of  war  or  during  its  existence,  regarding  the  mode  in  which 
such  inti'i-coursc  between  the  belhgerent  States  as  may  be  permitted  shall 
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be  carried  on,  and  dealing  ^vith  such  matters  as  the  reception  of  bearers  of 
flags  of  truce,  ]iostal  and  telegraphic  communication,  as  well  as  the  release 
of  prisoners  (Hall,  Intcntafional  Law,  570 ;  The  Imperial  Dictionary  of 
the  Unglish  Language ;  Latham,  Englisli  Dictionary).  Of  such  agreements, 
however,  the  last-named  is  the  most  frequent  and  important.  Cartels  pro- 
viduig  for  the  exchange  of  prisoners  have  now  superseded  those  providing 
for  ransom,  the  latest  instance  of  the  latter  being  the  cartel  negotiated 
between  the  British  and  French,  1780.  The  arrangements  stipulated  for  in 
connection  with  the  exchange  of  prisoners  are  carried  into  eifect  by  com- 
missaires,  who  are  appointed  by  each  belligerent  and  allowed  to  reside  in 
the  country  of  the  enemy. — [Wheaton,  Elements  of  Interncdional  Lain,  Boyd's 
ed.,  464;  Halleck,  InternrUional  Tmio,  Baker's  ed.,  ii.  326;  Phillimore, 
International  Laic,  iii.  181]. 


Cartel  Ship. — A  cartel  ship  is  a  vessel  em])l()yed  by  a  belligerent 
State  to  carry  liome  exchanged  prisoners,  which  sails  under  the  ])rotection 
of  a  special  safe-conduct,  granted  usually  by  the  other  belligerent's  com- 
missary of  prisoners.  This  protects  her  both  when  she  has  prisoners  on 
board  and  when  she  is  empty,  whether  returning  after  having  delivered 
enemy-prisoners,  or  voyaging  to  fetch  her  ow^n  from  the  hostile  territory. 
The  protection,  however,  does  not  cover  her  during  a  voyage  from  one  port 
to  another  of  her  own  territory,  though  for  the  purpose  of  taking  on  board 
prisoners  at  the  latter  port ;  and  the  protection  is  lost  if  she  is  used  for 
other  purposes  than  the  transport  of  prisoners,  such  as  taking  in  a  cargo  or 
carrying  passengers.  A  cartel  ship  may  carry  no  munitions  of  war  except 
a  smgle  gun  for  firing  signals. — \_The  Daifjie,  3  C.  Eob.  139;  The  Venus, 
4  C.  Eob.  355 ;  La  Gloire,  5  C.  Eob.  192 ;  The  Carolina,  6  C.  Eob.  336 ; 
Admiralty  Manual  of  Prize  Laiu  (Holland),  1886,  pp.  11,  12  ;  Hall,  Interna- 
tional Lavj,  571.] 


Case. — I.  In  Court  of  Session. — By  6  Geo.  iv.  c.  120,  s.  18,  it  is 
enacted  that  the  Inner  House  shall  have  power,  before  proceeding  to  decide 
a  cause,  to  appoint  parties  to  prepare  and  print  cases.  This  power, 
although  seldom  used,  still  exists.  A  case  is  an  elaborate  written  argument 
of  the  whole  cause.  The  case  must  begin  with  a  copy  of  the  record, 
as  authenticated  by  the  Lord  Ordinary ;  and  each  ground  of  law  or  plea,  as 
stated  in  the  record,  must  be  separately  argued  (6  Geo.  iv.  c.  120,  s,  22). 
It  would  appear,  however,  that  this  stipulation  is  not  observed.  The 
Outer  House,  which  at  one  time  might  exercise  the  same  right,  can  no 
longer  do  so  (1 3  &  14  Vict.  c.  36,  s.  14). 

II.  In  House  of  Lords. — The  statement  prepared  and  printed  by  each 
party  is  called  the  case  for  the  appellant  or  respondent.  The  appellant's 
case  includes  the  closed  record,  the  various  interlocutors  issued  by  the 
inferior  Courts,  a  supplementary  statement  containing  the  appellant's  argu- 
ment, the  reasons  for  the  appeal,  and,  in  an  appendix,  the  proof ;  the  respon- 
dent's case  contains  the  argument  for  the  respondent,"  and  the  reasons  why 
the  appeal  should  be  dismissed.     See  Appeal  to  House  of  Lords. 

III.  By  Inferior  Courts. — By  the  Summary  Prosecutions  Appeals  Act, 
1875, 38  &  39  Vict.  c.  62,  s.  3,  it  is  provided  that  on  an  inferior  judge  hearing 
and  determining  a  cause,  either  party,  if  dissatisfied  with  the  judge's  decision 
as  erroneous  in  point  of  law,  may  appeal  thereagainst,  by  applying  to  the 
inferior  judge  to  state  a  case;  the  case  sets  forth  the  facts  and  the  grounds 
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of  judgment  fur  Uiu  opinion  of  a  superior  Court;  it  will  be  heard  by  the 
High  Court  of  Justiciary  if  the  case  be  criminal,  or  by  the  Court  of  Session 
if  civil.  The  case  sliould  be,  as  nearly  as  may  be,  in  the  form  of  Schedule  A. 
annexed  to  the  Act.  (See  Appeal  to  High  Coukt  of  Ju.sticiauy.)  By 
the  Valuati(jn  of  Lands  Act,  20  &  21  Vict.  c.  58,  s.  2 ;  :\0  &  31  Vict.  c.  80, 
8.  8,  and  42  &  43  Vict.  c.  42  ss.  7-9,  it  is  provided  that  either  the  assessor 
or  the  i)arty  assessed,  may  desire  the  c(jmmi.ssioners  or  magistrates  to  state 
a  case  to  the  Ljinds  Valuation  Court,  consisting  of  two  judges  of  tiie  Court 
of  Session.  (See  IIkcistkation  Appeal  Coukt.)  By  the  Lef(jrm  Act  of 
18GS  (31  &  32  Vict.  c.  48,  s.  22),  if  any  jierson  who.se  name  shall  have 
been  struck  oh"  the  roll  by  the  Sherill",  or  wiiu  shall  claim  or  object  liefore 
the  Sheriir,  considers  the  decision  of  the  Sherill'  to  be  erroneous  in  point 
of  law,  he  may  require  the  Sherill"  to  state  a  case,  including  the  facts,  the 
point  of  law  in  controversy,  and  the  Shcriirs  decision.  (See  Elpxtion 
Eegistkation  Appeal.)  By  the  Income  Tax  Act,  1842,  5  &  G  Vict,  c  35, 
8.  100,  either  the  person  assessed  or  the  surveyor,  if  dissatisfied  on  points 
of  law,  may  require  the  Commissioners  of  Inland  Bevenue  to  stiite  a  case 
for  the  o])inion  of  the  Court  of  Excheijuer  in  Scotland  (Cat.  Ry.  Co.,  1888, 
8  It.  89).  Similar  procedure  is  competent  under  the  Excise  Act,  1827, 
7  &  8  Geo.  IV.  c.  53,  s.  84  (see  Sumner,  1878,  5  B.  803). 

IV.  By  any  Court  in  Her  Majesty's  dominions. — By  22  &  23  Vict.  c.  03, 
8.  1,  any  Court  in  any  part  of  Her  Majesty's  dominions  may  remit  a  case 
for  the  opinion  in  law  of  one  of  the  supreme  Courts  in  any  other  part  thereof. 
Such  case  must  contain  an  order  by  the  judge  remitting  the  case  {(lathrk, 
1880,  7  B.  1141).  By  24  &  25  Vict.  c.  11,  s.  1,  any  of  the  superior  Courts 
within  Her  ]\Iajesty's  dominions  may  remit  a  case  to  a  Court  of  any  foreign 
State,  with  which  Her  jMajesty  may  have  made  a  convention  for  that  pur- 
pose, for  ascertainment  of  the  law  of  that  State. 


Casual   Homicide — Homicide  is  either  criminal  or  non-criminal. 

Criminal  honiicide  includes  murder  and  culpable  homicide;  non-criminal 
homicide  includes  justifiable  and  casual  homicide.  As  the  two  latter  arc 
non-criminal,  they  are  non-punishable.  Justifiable  homicide  is  intentional 
killing ;  casual  homicide  is  non-intentional  or  accidental.  Homicide  is 
casual  when  it  results  from  pure  misadventure,  when  there  was  no  intention 
to  kill  or  infiict  bodily  harm,  and  when  the  killer  was,  at  the  time  of  the 
death,  lawfully  employed,  and  exercising  due  care  to  avoid  damage  to  his 
neighbour.  Not  only  must  intention  to  kill  be  absent,  but  there  must  be 
absence  of  all  criminal  intent  whatsoever.  If  there  is  a  purpose  to  injure, 
though  not  to  kill,  there  is  culpa,  and  the  killing  cannot  be  said  to  be  casual. 
If  even  a  lawful  act  l)c  rashly  or  recklessly  performed,  and  death  ensue, 
there  is  a  certain  amount  of  blame,  and  the  homicide  is  not  purely  acci- 
dental. The  Act  1661,  c.  22,  which  deals  with  the  several  degrees  of  casual 
homicide,  and  imposes  a  punishment  of  fine  and  imprisonment  for  these 
ollences,  does  not  employ  the  term  "casual"  in  the  sense  of  accidentid,  but 
rather  in  the  sense  of  sudden  or  unforeseen.  Casual  homicide,  in  the 
meaning  of  this  Statute,  is  homicide  in  rixa  or  in  chaudc  mcllc,  and  this 
form  of  honiicide  is  declared  by  the  Act  to  be  punishable  merely  by  an 
arbitrary  sentence. — [Hume,  i.  191,  242;  Alison,  i.  1,  144;  Ersk.  iv.  4.  41, 
note;  Anderson,  Crim.  Law,  68;  A.  B.,  1887,  1  "Wh.  532].     See  Ho.micide. 


Casualties  of  Superiority. — See  Supeiitopitv. 


308  CASUS  AMISSIONIS 

Casus  amiSSioniS,  in  a  proving  of  the  tenor,  signifies  "not 
only  that  tlie  Nvritiug  has  been  actually  destroyed  or  lost,  but  that  its 
destruction  or  loss  took  place  in  such  a  manner  as  implied  no  extinction  of 
the  right  of  which  it  was  the  evident"  {Winchester,  1863,  1  M.  685).  It 
"  reqiiii-es  to  be  supported  by  much  stronger  evidence  in  some  cases  than  in 
others.  For  example,  if  the  writing  be  a  disposition  of  land,  of  which  the 
tenor  is  satisfactorily  established,  and  which  was  followed  by  infeftment 
and  long  and  uninterrupted  possession,  and  the  instrument  of  sasine  on 
which  is"  produced,  a  comparatively  slight  proof  of  the  casus  amissionis  may 
be  sufficient.  But  if  it  be  such  a  writing  as  is  usually  cancelled  or  destroyed 
when  it  has  served  its  purpose, — as,  for  example,  a  bill  of  exchange  or 
promissory  note,  or  a  personal  bond, — and  if  it  has  been  destroyed,  or  has 
been  found  in  the  hands  or  in  the  repositories  of  the  grantor  actually 
cancelled,  the  presumption  is  that  the  right  of  which  it  had  originally  been 
the  evident  no  longer  subsists;  and  very  clear  evidence  is  requisite  to 
overcome  the  presumption.  The  same  is  the  case  when  the  right,  of  which 
the  cancelled  or  destroyed  writing,  if  it  were  effectual,  would  be  the  evident, 
is  a  revocable  one ;  because  such  cancellation  or  destruction  is  itself  an 
effectual  mode  of  executing  a  power  of  revocation ;  and  when  such  a 
writing  has  actually  been  destroyed,  or  has  been  found  cancelled  in  the 
hands,  or  in  the  repositories  of  the  grantor  after  his  death,  the  presumption 
is  that  such  destruction  or  cancellation  took  place  in  the  exercise  of  his 
power  of  revocation,  and  that  presumption  can  be  obviated  only  by  very 
clear  evidence  to  the  contrary.  In  order,  therefore,  to  judge  of  the 
sufficiency  of  the  evidence  of  the  casus  amissionis  of  a  writing  in  an  action 
of  proving  the  tenor,  the  nature  of  the  writing  must  be  carefully  attended 
to  "  {ih.).  In  the  case  of  a  lost  deed,  not  only  the  casus  amissionis,  but  the 
nature  of  the  efforts  made  to  recover  it,  must  be  averred  (M'ClcUand,  1855, 
17  D.  512;  1856,  18  D.  645;  Eussell,  1862,  24  D.  1141).  The  rule  that  a 
special  casus  amissionis  must  be  shown  in  regard  to  deeds,  which  are  usually 
discharged  by  redelivery,  is  applicable  in  the  case  of  bills  {Camplell,  1780, 
M.  15828  ;  Carson,  14  May  1811,  F.  C. ;  Macfarlanc,  1826,  4  S.  509),  and  per- 
sonal bonds  {Hammermen  of  Glasgow,  1628,  M.  2247  ;  Bcghie,  1822, 1  S.  391 ; 
A.  V.  B.,  1682,  M.  15802.  As  to  what  has  been  held  to  be  sufficient  in  such 
cases,  see  Southcsk,  1682,  M.  15801;  M'Donrd,  1713,  5  Bro.  Supp.  98; 
Lauderdale,  1770,  2  Pat.  App.  234 ;  with  which  cf.  Eiclimond,  1869,  7  M. 
956;  Argyle,  1873,  11  M.  611;  and  see  Miller,  1832,  10  S.  362;  Smith, 
1882,  9  ii.  866).  But  the  rvde  does  not  apply  where  there  is  evidence  or 
strong  proljabiUty  that  the  deed  was  not  cancelled  or  discharged  {Fortes' 
Tr.,  1827,  5  S.  497 ;  Mackenzie,  1835,  14  S.  144).  In  the  case  of  revocable 
writings,  it  is  essential  to  prove  a  cashes  amissionis  incompatible  with 
intentional  cancellation  by  the  maker  {Don-,  1848,  10  D.  1465  ;  Winchester, 
ut  supra,  with  Laing,  1838,  1  D.  59 ;  cf.  Wotlier spoon,  1895,  32  S.  L.  E. 
324) ;  and  accordingly,  the  unsu])ported  testimony  of  a  person  interested 
in  setting  up  a  nmtual  will  to  whicli  she  was  a  party,  to  the  effect  that  she 
had,  in  a  fit  of  passion,  cancelled  the  signatures,  outwith  the  knowledge  of 
the  other  party,  was  held  insufficient  ( Winchester,  ut  supra  ;  cf.  Lillies, 
1832,  11  S.  160 ;  Boyter,  1832,  5  Deas  &  And.  215  ;  1833,  6  W.  &  S.  394; 
Falconer,  1849,  11  D.  1338  ;  Bonthrone,  1883, 10  R  779,— a  case  of  cancella- 
tion by  an  agent  authorised  thereto.  As  to  this  point,  see  Dickson,  s.  894  c^ 
seq.,  8. 946  et  seq. ;  Cancellation  ;  Delivery  of  Dekds).  In  the  case  of  public 
documents  in  the  hands  of  public  officials,  a  more  general  casus  amissionis  is 
sufficient  {Lalliousie,  1511,  1  Connell  on  Teinds,  300 ;  see  also  the  cases  of 
Eichmond,  Argyle,  Southcsk,  M'Dowal,  and  Lauderdale,  ut  sujr/u) ;  and  the 
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same  principle  applies  to  "  deeds  which  arc  intended  to  remain  constantly 
with  th(>  irmutee,  or  which  require  contrary  deeds  of  renunciation  to 
extinguish  thcni,  as  dispositions,  seisins,  wadsets,  etc.,  or  where  the  delttor 
who  makes  payment  does  not  connnoidy  choose  to  rely  ior  their  extinction 
on  the  l)are  cancelling  of  them,  as  assignations,  etc.  .  .  .  ins(jnmch  that 
most  lawyers  are  of  opinion  that  it  is  suflicient  to  lihel  that  the  deed  was 
lost  anyhow,  even  casa  fvr/tii/n"  (Krsk.  iv.  1.  54;  see  .Stair,  iv.  32.4;  and 
Smith,  18,S2,  9  If.  80G,'foll(nving  JJonnld,  1787,  M.  15831;  1788,  3  Pat. 
App.  1 05).  IJut  even  in  cases  of  such  writings  a  special  casus  amissionis 
will  not  he  dispensed  with  when  it  is  prohahle  that  the  granter  discharged 
or  canccdled  the  document  or  altered  it  hy  a  later  deed  (Ifousfon,  1711,  Kob. 
App.  5G1 ;  Annandalr,  1733,  1  I'at.  Ajjp.  108),  c.y.  where  the  in.strument  is 
produced,  mutilated  in  a  suspicious  manner,  to  satisfy  production  in  a 
reduction-improhation  on  the  ground  of  forgery  (f/raham,  1847,  10  D.  45; 
cf.  Paterson,  1837,  16  S.  225,  and  Nasmj/fh,  1821,  1  Sh.  Ai)p.  05).  Proof 
of  a  special  rasi/s  amissionis  has  been  iield  necessary  in  the  case  of  an 
apprentice's  indenture  {Scotland,  1801 ,  M.  App.  suh  voce  Tenor,  No.  1).  As  to 
the  sulliciency,  as  a  casus  amissionis,  of  the  proof  of  a  change  of  chambers  by 
a  law  agent,  see  Walker,  1852,  14  D.  3G2 ;  M'Kmn,  1857,  19  D.  448. 

[See  Stair,  iv.  32.  3, 4,  5  :  Ersk.  iv.  i.  54 ;  Dickson,  ii'ivV^(['«cc,  s.  1337  rt  scq. ; 
Tait  on  Eridcnce,  204;  More's  Notes,  38G ;  2  Mackay,  322;  Mackay, 
Manual  bl^\    See  Adminiclks  ;  Proving  of  the  Tenor. 


Catholic  and  Secondary  Creditors. — Where  a  party 

has  granted  to  one  creditor  a  right  in  sccurit}'  over  two  or  more  subjects, 
and  to  another  creditor  a  postponed  right  over  one  of  these  subjects,  these 
rights  are  known  as  catliolic  and  secondary  securities,  and  the  holders 
thereof  as  catholic  and  secondary  creditors.  The  rights  and  obligations  of 
parties  in  tliis  i)osition  may  be  dealt  with  under  two  lieads:  (1)  "Where 
there  is  only  one  secondary  security ;  (2)  where  there  are  two  or  more 
secondary  securities. 

Where  there  is  only  one  Secondary  Security. — When  two  estates  are 
burdened  by  a  prior  bond  covering  both,  and  a  postponed  bond  covering  one 
of  them,  the  prior  or  catholic  creditor  is  bound  to  have  regard  to  the 
interest  of  tlie  postponed  or  secondary  creditor,  and  to  exercise  his  rights 
so  as  to  leave  the  largest  possible  margin  for  the  postponed  security.  This 
ol)ligation  does  not  prevent  him,  while  the  debtor  remains  solvent,  from 
frt^ung  one  subject  of  his  security,  even  if  the  result  of  such  release  is  that 
his  whole  debt  rests  upon  the  estate  over  which  the  secondary  bond  extends 
{Morton  {LiddeWs  Curator),  1871, 10  Macp.  292).  But  it  controls  him  in  the 
exercise  of  his  remedies  for  the  recovery  of  his  debt.  He  is  under  the  obli- 
gation to  exercise  his  rights  in  the  way  least  prejudicial  to  the  interests  of 
the  secondary  creditor.  As  a  rule,  therefore,  he  is  bound  to  take  papnent 
out  of  the  estate  over  which  the  secondary  bond  does  not  extend,  and  to 
rank  on  the  other  estate  only  for  the  balance  of  his  debt,  so  far  as  it  may  still 
remain  un]>a,id  (Bell,  Com.  ii.  417;  Littlejohn,  1855,  18  D.  207;  Xicol'a  Tr., 
1889,  IG  It.  41G).  He  has,  however,  the  alternative  of  realising  the  estate 
over  which  the  secondary  security  extends,  and  granting  to  the  secondary 
creditor  an  assignation  of  his  prior  right  over  the  other  estate  {Goldie,  1834, 
12  S.  498  ;  Littlejohn,  eit.,  per  Ld.  President,  at  213).  The  sequestration  of 
the  debtor  does  not  allect  the  situation,  as  the  interest  of  the  trustee  in  the 
sequestration  is  not  equivalent  to  a  comi)eting  secondary  right  {Littlejohn,  cit.). 

When  tivo  or  more  Secondary  Securities. — If  both  the  estiites  over  which 
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the  catholic  security  extends  are  burdened  with  secondary  securities,  the 
obhcjations  of  the  catholic  creditor  are  altered.     His  duty  is  then  to  draw 
his  debt  rateably  from  each  estate,  so  that  the  burden  of  the  catholic  debt 
should  not  fall  unfairly  upon  either  of  tlie  secondary  creditors  (Ersk.  ii.  12. 
66 ;  Bell,  Com.  ii.  417  ;  3Icnzics,  1766,  M.  3378 ;  Ferrico',  1896,  33  S.  L.  E. 
508).     Or  he  may  eftect  the  same  result  by  drawing  his  whole  debt  out  of 
one  estate,  and  assigning  to  the  holder  of  the  secondary  bond  over  that 
estate  his  preferable  right  over  the  other  estate  to  the  extent  of  the  share 
of  the  catholic  debt  which  that  estate  should  have  borne.     In  estimating 
the  rateable  contribution  which  each  estate  should  bear,  its  value  is  to  be 
taken  subject  to  deduction  of  any  burden,  preferable  to  the  catholic  debt, 
which  may  happen  to  affect  it  (Ferrier,  1896,  33  S.  L.  E.  508).     The  actual 
working  of  these  rules  may  be  shown  by  an  example.     If  there  is  a  catholic 
bond  for  £1000  secured  over  the  estate  of  A.  worth  £2000,  and  the  estate 
of  B.  worth  £1000,  and  both  estates  are  burdened  with  secondary  securities, 
the  estate  of  A.  ought  to  bear  £666,  13s.  4d.  of  the  catholic  debt,  and  the 
estate  of  B.  £333,  6s.  8d.     The  cathohc  creditor  may,  if  he  chooses,  draw 
his  debt   from   these   estates  in  these  proportions.     But  it  will  often  be 
more  convenient  for  him  to  realise  one  estate  only,  and  draw  his  whole  debt 
from  that.     Supposing  he  chooses  to  draw  his  whole  debt  from  the  estate  of 
B.,  and  thereby  to  exhaust  that  estate,  the  secondary  creditor  on  B.  has  no 
title  to  prevent  this,  but  will  be  entitled  to  an  assignation  of  the  preferable 
security  over  A.  to  the  extent  of  £666,  13s.  4d.,  and  will  therefore,  to  that 
extent,  become  a  preferable  creditor  over  A. 

Analogous  Cases. — These  rules  apply  to  other  cases  besides  _  that  of 
secondary  bonds,  and  are  applicable  wherever  there  are  secondary  interests 
in  the  different  estates  over  which  the  catholic  security  extends.  Thus  if 
one  estate  is  burdened  with  a  postponed  bond,  and  the  other  estate  is  sold 
to  a  third  party,  the  burden  of  the  cathohc  debt  must  be  apportioned 
rateably.  On  the  same  principle,  if  two  estates  burdened  by  a  security 
yjass  to  a  different  series  of  heirs,  the  burden  must  be  borne  rateably 
(MacKenzie,  1847,  9  D.  836 ;  Ferrier,  1896,  33  S.  L.  E.  508).  And  if  one 
creditor  has  attached  the  whole  estate  of  his  debtor  by  diligence,  and 
another  creditor  has  attached  a  part,  the  holder  of  the  universal  diligence 
must  draw  his  debt  in  the  way  least  prejudicial  to  the  holder  of  the  more 
Hmited  right  {Butler,  1790;  Bell,  Oct.  Cas.  154;  cf.  NieoVs  Tr.,  1889,  16  E. 
416).  But  the  rules  as  to  catholic  and  secondary  securities  do  not  apply 
where  one  of  the  estates  over  which  the  cathohc  security  extends  belongs  to 
a  cautioner  for  the  debt.  Thus  if  A.  has  a  security  over  two  estates,  X.  and 
Y.,  and  X.  is  Ijurdened  by  a  second  bond  while  Y.  belongs  to  a  cautioner, 
the  second  bondholder  on  X.  cannot  insist  on  the  catholic  debt  being 
ajjportioned  rateably,  because  the  cautioner  is  only  subsidiarly  liable,  and,  if 
called  upon  to  pay,  is  entitled  to  an  assignation  of  the  securities  held  by  the 
creditor  (GraMt,  1779,  M.  1384;  Stewart,  11  Jan.  1814,  F.  C. ;  cf.  Sligo, 
1840,  2  D.  1478). 

Rules  do  not  apply  vjJiere  CatJiolic  Creditor  has  an  opposing  Interest. — A 
catholic  creditor  is  not  bound  by  the  rules  above  explained  if  they  conflict 
with  any  legithnate  interest  of  his  own.  Thus  if,  besides  the  catholic  debt, 
he  has  a  postponed  debt  over  one  of  tlie  estates,  he  is  entitled  to  satisfy  his 
cathohc  debt  so  as  to  free  the  estate  over  which  his  second  bond  extends, 
even  if  the  other  estate  is  burdened  by  a  postponed  bond  in  favour  of 
another  party  (Ersk.  ii.  12.  66;  Pitcairn,  1710,  M.  3371 ;  Preston,  1715,  M. 
3376).  And  in  one  case  it  has  Ijeen  lield  tliat  if  there  existed  a  catholic 
bond  over  two  estates,  and  secondary  bonds  over  each  estate,  the  cathohc 
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credit(jr  was  entitled  to  acqiiiro  one  of  the  secondary  ])onds,  and  lliereafter 
to  realise  his  catholic  debt  so  as  to  free  the  estate  over  wiiich  tiie  bond  he 
liad  ac(iuired  extended,  even  althongli  the  resnlt  niiglit  be  that  the  other 
secondary  creditor  was  entirely  deprived  of  his  security  {Scotland,  1696,  M. 
3367;  doul)ted  by  Bell,  Com.  ii.  418).— [See  Bell,  Com.,  M'L.  ed.,  ii.  417; 
Goudy,  nanJcnqitcy,  2iid  ed.,  p.  530.] 


Cattle    (Injuries    by,    and   to).— See   Animals;   Winter 
Hkrding  Act. 


Cattle-stealing". — Trumo  jxiints  out  (i.  87)  that,  in  his  time,  a 
furtain,  (/rave,  or  aggravatiid  theft,  was  punished  ea]iitally,  and  that  this 
extreme  ])enalty  might  follow  even  one  act  of  simple  theft,  if,  taken  with 
all  its  qualities,  it  amounted  to  n,fartam<jrave.  The  nature  of  the  article 
stolen  had  always  a  bearing  (m  the  quahty  of  the  theft,  and  the  stealing  of 
domesticated  animals  was  invariably  regarded  as  a  peculiarly  heinous  species 
of  theft.  Alison  lays  it  down  (i.  :5b9)  tliat  the  theft  of  a  .single  .sheep  is  not 
capital,  but  that  the  theft  of  nun-e  than  one  sheep,  or  of  a  single  horse  or  ox, 
is  punishable  with  death  ;  and  he  cites  authorities  in  support  of  these  state- 
ments. At  the  present  day  the  distinction  between  furtum  grave  and 
sin4)le  theft  has  disai)i)eared,  and  theft  is  no  longer  punished  capitally. 
There  is  no  doubt,  however,  that  theft  of  horses,  cattle,  and  slieep  is  still 
regarded  as  a  crime  of  a  grave  uatuie,  to  be  visited  with  a  severe  penalty 
(Macdonald,  50).     See  Theft. 


Causa    proxima,    non    remota    spectatur  —  The 

imnu'diate,  not  the  remote  cause,  is  to  be  regarded. — The  maxim  is  applic- 
able in  botli  contract  and  delict,  civil  and  criminal.  In  the  former  it  is 
freipiently  invoked  in  cases  of  marine  insurance,  and  in  the  latter  in  actions 
of  damages  for  injury,  personal  or  patrimonial,  and  in  criminal  cbarges. — 
[Trayner,  Latin  Maxims,  72;  Glegg,  33-8].  See  Marine  Insurance; 
Damages. 


Cautio. — This  word,  in  Koman  law,  has  a  variety  of  meanings. 
The  most  frequent  and  prominent  use  of  it  is  to  denote  the  giving  of  security 
for  the  payment  of  some  debt  or  the  performance  of  some  legal  obligation. 
Any  right,  indeed,  which  rendered  the  creditor  cautior  et  scciirior  v^^as,  in  the 
eye  of  the  law,  of  the  nature  of  a  right  in  security  {cautionalis)  {Dig.  46.  5. 
1.  4).  Thougli  sometimes  the  word  is  used  to  denote  a  mere  personal 
obhgation  on  the  part  of  a  debtor  {nuda  cautio — vide  Dig.  5.  1.  2.  6  ;  Cod.  6. 
38.  3),  yet,  as  a  general  rule,  it  is  employed  as  meaning  a  right  in  security 
in  the  proper  legal  sense  of  the  term  {cautio  idonea),  i.e.  to  denote  that  the 
creditor  ]iolding  the  security  has  at  his  disposal  some  means  of  realising 
payment  or  exacting  performance  of  the  obligation  due  to  him,  distinct 
from,  and  in  addition  to,  the  means  which  are  at  the  disposal  of  the  debtor's 
general  creditors.  The  cautio,  or  the  additional  means  therelty  put  at  the 
creditor's  disposal  for  realising  payment  of  his  debt,  might  either  be  a  Jus 
in  pci'sonain  against  certain  persons  other  than  the  debtor,  as  in  fidcjussio 
or  cautionry  ;"or  it  might  Lake  the  form  oiajus  in  re,  a  real  right  in  some 
specific  property  belonging  to  tlie  debtor,  as  in  pledge  or  hifpotheca. 
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In  Eoman  law,  cautioncs,  in  the  form  of  obligations  fortified  by  the 
subsidiary  liabihty  of  cautioners  {satisdatio),  were  extensively  employed  for 
the  protection  of  legal  rights  which  otherwise  might  have  been  imperilled. 
Thus,  in  judicial  procedure,  security  was  frequently  required  from  the 
defender  that  the  judgment,  if  it  went  against  him,  would  be  satisfied 
{jiidicatum  solvi)  (Gains,  iv.  91.  102) ;  or  that  the  property,  the  title  to 
which  was  in  dispute,  would  be  delivered  up,  if  found  to  belong  to  the 
pursuer  (.s//j9«/a^io^r?-o  j7?'aTZc  Zt^2S  d  vindiciaruvi,  Gaius,  iv.  91-94).  Other 
common  instances  of  judicial  cautionry  were  judicio  sisti,  that  the  defender 
would  put  in  an  appearance ;  ratam  rem  dominum  hahiturum,  the  security 
<Tiven  by  the  pursuer's  procurator  that  his  principal  would  satisfy  his  acts 
(Gaius,  iv.  98),  (cf.  Caution,  Judicial). 

Again,  in  the  discliarge  of  their  ordinary  administrative  functions,  the 
praetors  and  a^diles  frequently  had  occasion  to  require  persons  to  give  cautio 
{Inst.  iii.  18.  2).  For  example,  where  anyone  apprehended  damage  to  his 
house  or  land  from  tlie  defective  condition  of  a  neighl)ouring  house  or  land, 
the  praetor,  at  the  instance  of  the  owner  of  the  tlu-eatened  tenement,  would 
compel  the  owner  of  tlie  latter  tenement  to  enter  into  the  cautio  damni  infedi, 
i.e.  to  give  security  that,  if  any  such  damage  as  was  apprehended  actually 
occurred,  he  would  give  compensation  {Dig.  39.  2.  7.  pr.)  (see  Damni  Infecti, 
Cautio).  Again,  where  a  legacy  was  bequeathed  under  a  condition,  or  ex  die, 
or  where  it  was  disputed,  the  legatee  was  entitled  to  demand  that  cautio  be 
given  for  its  future  payment,  if  it  actually  became  due  {cautio  Icgatorum)  {Dig. 
36.  3.  1.  2  ;  36.  4.  5  pr.).  So  the  aediles,  through  their  charge  of  the  markets, 
streets,  public  buildings,  etc.,  had  frequent  occasion  to  provide  for  the  perform- 
ance of  duties,  by  compelling  persons  to  give  cautio  or  security  for  their 
performance  (cf.  the  sti2ndatio  dupli,  the  undertaking  by  a  vendor  that  he 
would  indemnify  the  buyer  in  case  of  eviction,  which  was  originally  imposed 
by  the  adiles  as  a  market  regulation,  Dig.  21.  2.  60).  Other  common 
instances  of  cautioncs  extensively  used  were  the  cautio  rem  2yu2nlli  salvavifore, 
the  secmity  given  Ijy  tutors  and  curators — except  in  certain  special  cases 
mentioned  in  Just.,  Inst.  i.  24 — that  the  property  entrusted  to  them  should 
not  be  squandered,  misappropriated,  or  wrongly  administered  (Gaius,  i. 
199;  Just.  Inst.  i.  24;  iii.  18.  4);  the  cautio  de  dolo,  required,  for  example, 
from  hondjide  possessors  who  were  sued  by  the  true  owner,  for  the  purpose 
of  securing  the  true  owner  against  loss  arising  from  possible  misdealing 
with  the  property  before  it  came  into  his  hands  {Dig.  6.  1.  18  ;  6.  1.  45). 

Again,  it  was  an  indispensable  preliminary  in  usufruct  and  usiis  that  the 
person  having  the  usufruct  or  right  of  visits  should  give  security  by  means 
of  cautioners  {fidejussorcs).  The  purposes  of  the  security  so  given,  the  well- 
known  cautio  usufruciuaria  or  cautio  usuctria  {Dig.  7.  9.  7 ;  7.  9.  9.  1 ;  Cod. 
3.  33.  4),  were — (1)  that  the  usufructuary  or  usuary  would  deal  fairly  with 
the  property  {honi  viri  arhitratu)  {Dig.  7.  9.  1.  3) ;  and  (2)  tliat  he  would 
return  it  to  the  owner  when  his  interest  terminated  {Dig.  7.  9.  1  pr.).  In 
the  later  law,  the  giving  of  security  to  these  effects  was  superfiuous,  since 
the  obligations,  previously  expressly  secured  by  sureties,  were  imposed  upon 
all  usufractuaries  at  common  law  {Dig.  7.  9.  1.  5).  Analogous  to  this  was  the 
cautio  given  in  the  case  of  quasi-usufruct  (Just.  Inst.  ii.  4.  2). 

The  only  other  instance  of  caittio  that  need  be  mentioned  here  is  the  cautio 
Muciana,  which  applied  where  an  inheritance  was  left  to  an  heir,  or  a  legacy 
to  a  legatee,  under  a  condition  nonfaxiendi  aliquid.  Tlie  heir  or  legatee  in 
such  a  case  was  allowed  to  take  the  inheritance  or  legacy  on  giving  security 
to  the  person  entitled  to  the  inheritance  or  the  legacy  on  the  failure  of  the 
condition  that  he  would  restore  the  subject  of  bequest,  with  all  the  profit 
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derived  from  it  {Dirj.  31.  7G.  7),  if  he  did  that  wliicli  tlio  eondition  f<)r])ade 
him  to  do  {iruj.  35.  1.  7  pr.,  35.  1.  79.  2). 

After  writing  hecame  common,  the  term  cantio  was  frequently  used  to 
denote  the  written  instrument  hy  which  the  security  was  attested.  Accord- 
ingly, in  the  writings  of  tlie  late  Empire,  the  word  is  n(;arly  equivalent  to 
"acknowledgment,"  meaning  either  a  memorandum  evidencing  an  exist- 
ing del)t,  especially  an  acknowledgment  of  a  loan  of  money  {iJifj.  12.  1.  40 
pr. ;  44.  7.  29;  Cod.  5.  14.  11),  or  an  acknowledgment  of  payment  or  per- 
formance, in  other  words,  a  receipt  {Vifj.  22.  3.  15 ;  Cod.  9.  1.  2). 

Cautionary  Obligations. — Definition. — A  cautionary  ohliga- 
tion  is  an  accessory  undertaking  to  answer  for  the  payment  of  some  debtor 
thei)erformaiu'eof  some  duty,  in  case  of  the  failure  of  another  person,  who  is 
himself,  in  the  first  instance,  liable  for  such  payment  or  performance  (cf. 
Bell,  Com.,  M'L.  ed.,  i.  364).  The  person  who  undertakes  the  accessory 
obligation  is  tlie  cautioner,  surety,  or  guarantor ;  the  person  to  whom  the 
obligation  is  undertaken  is  the  creditor ;  and  the  person  whose  lialtility  is 
the  foundation  of  the  contract  is  the  principal  debtor.  Cautionry,  in 
Scotland,  corresponds  to  suretyship  in  England  ;  and  the  principles  which 
regulate  the  contract  are  practically  identical  in  both  countries  (see  per 
L.  Eldon  in  Grant,  1818,  G  Dow's  App.  239,  at  252).  The  difference 
between  a  cautionary  ol)ligation  and  a  guarantee  is  a  difference  rather  in 
name  than  in  substance,  a  guarantee  being  distinguished  fiom  a  formal 
cautionary  obligation  chielly  by  the  looser  epistolary  form  of  the  writing 
(Bell,  Com.,  M'L.  ed.,  i.  388).  The  main  princi^^les  applicable  to  this  contract, 
along  with  many  of  the  terms  used  in  connection  therewith,  are  taken 
directly  from  the  Koman  law  on  the  subject.     See  Fidejussor. 

Strict!//  accessor]/  JVature  nf  the  Contract. — The  fundamental  characteristic 
of  the  contract  is  that  the  obligation,  on  the  part  of  the  cautioner  or  guarantor, 
is  strictly  accessory  in  its  nature.  A  cautionary  obligation  is  granted 
by  way  of  security  for  the  fulfilment  of  some  primary  obligation  on  the 
part  of  a  principal  debtor,  who,  as  such,  remains  liable  (Di;/.  40.  1 ;  Ersk. 
List.  iii.  3.  64;  liell,  Friu.  s.  245).  In  other  words,  the  obligation  of  a 
cautioner  is  not  an  independent  obligation,  but  is  essentially  conditional  in 
its  nature,  being  properly  only  exigible  on  the  failure  of  the  principal  debtor 
to  pay  at  the  maturity  of  his  obligation. 

Conscejuentlt/  there  must  exist  aFrineipalDeht  to  which  the  Cautioner  sOhlif/a- 
tion  accedes. — From  the  essentially  accessory  nature  of  cautionry,  it  follows 
that  the  existence  of  a  lawful  principal  obligation  by  a  principal  debtor  to  a 
creditor  is  a  necessary  requisite  in  this  species  of  contract.  "There  can  be 
no  suretyship  unless  there  be  a  principal  debtor,  who  of  course  may  be 
constituted  in  the  course  of  the  transaction  by  matters  ex  post  facto,  and 
need  not  be  so  at  the  time ;  but  until  there  is  a  principal  debtor  there  can 
be  no  suretyship.  Nor  can  a  man  guarantee  anybody  else's  debt  unless 
there  is  a  debt  of  some  other  person  to  be  guaranteed  "  (per  L.  Selborne 
in  Laleman,  1874,  L.  11.  7  H.  L.  17,  at  26).  This  principal  debt  is  not 
necessarily  an  oldigation  for  the  payment  of  a  money  claim ;  it  may  be  for 
the  performance  of  an  act,  for  the  delivery  of  goods,  or  for  the  performance  of 
the  duties  of  an  oftice.  In  respect  of  any  obligation,  in  short,  which  may 
lawfully  be  laid  on  the  principal  debtor, — whether  certain  or  indefinite  in 
amount, — a  cautioner  may  intervene.  Omni  obligationi  fidejussor  accedcre 
potest  {Dig.  46.  1.  1).  Nor  does  it  matter  whether  the  principal  obligation  has 
been  already  contracted  at  the  time  the  cautioner  enters  into  his  obligation. 
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or  whether,  being  then  only  in  contemplation,  it  be  not  actually  constituted 
till  after  that  date  {Dig.  46.  1.  6.  2).  All  that  is  necessary  is  that  there  exist 
a  principal  obligation,  and  such  principal  obligation  may  be  either  previ- 
ously, or  contemporaneously,  or  subsequently  contracted.  Fidcjusfior  d 
Ijrcccederc  oblu/ationem  ct  sequi  'potest  (Inst.  iii.  21.  3).  The  law  of  Scotland 
on  this  matter  has  always  been  in  conformity  with  the  Roman  law ;  and  in 
England  it  was  authoritatively  laid  down  so  early  as  1787,  in  the  leading 
case  of  Matson  (1787,  2  T.  R.  80),  that  no  distinction  is  to  be  taken  between 
the  cases  in  which  the  liability  of  the  principal  debtor  emerges  before,  and 
those  in  which  it  emerges  after,  the  cautioner's  contract. 

If  the  Principal  Obligation  lie  Null,  the  Cautionary  Obligation  also  Fails. — 
From  the  strictly  accessory  nature  of  cautionry,  it  also  follows  that,  where 
the  principal  obligation  turns  out  to  be  null  and  void,  the  obligation  of  the 
cautioner  is  equally  of  no  effect.  If,  for  example,  the  obligation  of  tlie 
principal  debtor  is  void  by  reason  of  its  inherent  illegality,  as  being  contra 
bonos  mores ;  or  because  it  has  not  been  completed,  as  where  the  debtor  has 
not  subscribed  his  obligation  (Orichton,  1612,  M.  2074);  or  because  the 
principal  debtor,  though  formally  bound,  is  in  law  totally  incapable  of  con- 
tracting, as  in  the  case  of  a  pupil  or  insane  person  (Stair,  i.  17.  11)  ; — there 
can  be  no  liability  on  the  part  of  the  cautioner.  So  where  the  cautionary 
obligation  is  entered  into  on  the  basis  of  a  contemplated  liability  to  be 
subsequently  undertaken  by  a  third  party,  the  emergence  of  such  lialjility 
on  the  part  of  the  third  party  is  a  condition  precedent  to  the  arising  of  any 
liability  on  the  part  of  the  cautioner.  In  other  words,  if  in  such  a  case,  it 
turns  out  that  the  third  party,  whose  prospective  liability  is  made  the 
foundation  of  the  contract,  never  actually  himself  becomes  liable,  then  the 
accessory  contract  necessarily  fails,  because  there  is  a  failure  of  that  which 
the  parties  intentionally  made  the  foundation  of  their  contract  (see,  for  a  full 
discussion  of  this  subject,  the  opinions  in  Mountstcphen,  1871,  L.  R.  7  Q.  B. 
196;  affd.  1874,  L.  R.  7  H.  L.  17).  On  the  same  principle,  so  soon  as  the 
creditor's  claim  against  tbe  principal  debtor — though  valid  at  first — comes 
to  an  end,  as  where  the  debt  guaranteed  is  allowed  to  prescribe  {Haly- 
burtons,  1735,  Mor.  2073),  or  is  "novated  (Pothier,  Oblig.  378),  the  liability 
of  the  cautioner  is  extinguished.  In  short,  as  there  can  be  no  guarantee  of 
a  principal  obligation  which  never  comes  into  existence,  so  there  cannot 
continue  to  be  a  guarantee  of  a  principal  obligation  which  has  ceased  to 
exist  {Dig.  50.  17.  178  ;  Commercial  Bank  of  Tasmania  [1893],  App.  Ca.  313). 

Modification  of  this  Rule — the  Principal  Deht  need  not  be  Exigihle  at  Law. — 
It  is  not,  however,  necessary  in  all  cases  to  the  validity  of  the  accessory 
contract  that  the  principal  debt  should  be  exigible  against  the  principal 
debtor  by  process  of  law.  For  the  law  of  Scotland,  following  the  Roman 
law,  regards  it  as  a  sufficient  foundation  for  the  cautioner's  contract  that 
the  principal  debtor  should  be  bound  l)y  a  natural  obligation — bound 
morally  though  not  legally  (Ersk.  Inst.  iii.  3.  64;  Bell,  Prm.  s.  251).  In 
such  a  case  the  creditor  has  a  good  title  to  sue  the  cautioner,  though  he  has 
no  action  to  enforce  payment  from  the  principal  debtor.  Thus  though  no 
cautionary  obligation  can  exist  where  the  principal  debt  is  absolutely  void, 
yet,  where  the  ])rincipal  debt  is  only  voidable,  a  party  intervening  to  secure 
payment  is  truly  a  cautioner,  and  the  accessory  obligation  is  good  though 
the  primary  obligation  will  n(jt  sustain  an  action  against  the  principal 
debtor.  Accordingly  the  contract  of  a  minor,  who  has  no  curators,  being 
good  until  set  aside  on  the  ground  of  actual  lesion,  is  a  good  basis  for  a 
cautionary  obligation.  Even  where  a  minor,  who  has  curators,  has  entered 
into  a  contract  without  their  consent,  liis  obligation,  although,  in  respect  of 
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tlK>  non-consGiit  of  his  cur.itois,  it  is  iiu'lTectUiil  at  law,  has  nevertheless 
been  licld  to  aiford  a  good  basis  for  holding  his  cautioners  liable  {Slcvaison, 
1870,  10  M.  919— the  case  of  a  cautioner  in  an  indenture  of  apprenticeship 
entered  into  l)y  a  minor  without  the  consent  of  his  father).  In  such  a  case 
the  cautioner,  who  engages  to  make  good  the  debt,  or  guarantees  the  per- 
formance of  the  duty,  is  presiniKjd  to  know  the  debtor's  condititJii  (Krsk. 
Iitat.  iii.  .■;.  G4).  So  though  tlie  personal  (jbligation  of  a  married  wtjman  is, 
in  the  ordinary  case,  invalid,  and  will  found  diligence  neither  against  her 
estate  nor  against  her  person,  her  cautioner  is  bound  {Shavj,  1623,  Mor. 
2074;  Ihichaiian,  1828,  6  S.  9SG).  Again,  though  the  deed  constituting 
the  i)rincipal  debt  be  invalid  owing  to  some  informality  of  execution, 
as  by  reason  of  being  subscribed  by  only  one  witness,  yet  the  natural 
obligation  of  the  principal  may  be  sullicient  to  sustain  the  accessory 
liability  of  a  cautioner,  at  least  if  the  latter  knew  of  the  informality 
{Nimmo,  1700,  Mor.  2076;  Johmtouii,  1680,  Mor.  2076).  The  whole 
doctrine  is  concisely  stated  l)y  Erskine  in  language  which  has  been 
frequently  quoted  with  approval  by  the  Courts  as  follows:— "A  cautioner 
can  ill  no  case  be  bound  in  a  higher  sense  to  the  creditors  than  the  proper 
debtor  is,  f(jr  there  cannot  be  more  in  an  accessory  oljligation  than  in  the 
principal.  Yet  he  may  be  more  strictly  obliged  than  the  proper  debtor,  as 
when  the  cautioner  gives  the  creditor  a  pledge  or  a  real  right  in  his  lands, 
or  when  one  is  cautioner  for  a  debtor  who  is  not  himself  civilly  or  fvdly 
obliged;  for  a  cautionary  obligation  may  be  effectually  interposed  to  an 
obligation  merely  natural.  Thus  a  cautioner  in  an  obligation  in  which  the 
debtor's  svdjscription  is  not  legally  attested,  or  a  cautioner  for  a  married 
woman,  or  for  a  minor  acting  without  his  curators,  is  properly  obliged, 
though  the  debtor  himself  should  get  free  by  pleading  the  statutory  nullity, 
or  his  own  legal  incapacity.  The  reason  of  this  is  ol)vious  :  sihi  invputet  who 
interi)osed  in  such  a  case.  As  the  cautioner  is  presumed  to  know  the 
debtor's  condition,  the  plain  language  of  his  engagement  is,  that  if  the 
del)tor  take  the  benefit  of  the  law,  he,  the  cautioner,  shall  make  good  the 
debt "  (Ersk.  Inst  iii.  3.  64).  Prom  this  passage  it  further  appears  that 
where  a  person  binds  himself  to  a  creditor  on  behalf  of  a  third  party  whom 
he  knows  not  to  be  bound,  or  to  be  incapable  of  contracting,  the  obligation 
may  be  enforced.  The  obligant's  knowledge  of  the  invalidity  of  the  primary 
contract  or  of  the  principal's  incapacity  may,  if  proved,  ground  a  plea  of 
personal  bar  against  him.  In  this  case,  however,  the  ol)ligation,  though  it 
may  formally  be  one  of  cautionry,  is  really  an  independent,  and  not  an  acces- 
sory, obligation  {cide  infra).  The  Courts  in  England  have  gone  quite  as  far  as 
the  Scots  Courts  in  the  direction  of  enforcing  the  promise  of  a  person  who,  in 
the  knowledge  that  an  obligation  by  a  third  party  to  a  creditor  is  invalid, 
deliberately  undertakes  to  secure  payment  to  the  creditor.  So  far  has  this 
doctrine  been  carried  that,  as  has  been  observed,  the  rule  that  a  third  party 
cannot  be  liable  upon  a  contract  of  guarantee  unless  the  principal  be  also 
liable,  would  appear  in  some  cases  to  be  true  in  form  or  words  rather  than 
in  substance  (Chitty  on  Contrtictx,  12th  ed.,  486).  Thus  where  a  company 
entered  into  a  transaction,  which  by  reason  of  a  statutory  illegality  was 
void,  it  was  held  that  the  directors  of  the  company,  who  had  interposed 
as  guarantors  of  rent  in  connection  therewith,  were  nevertheless  liable 
under  their  i^navantec  {YoHshirc  liaihrai/  Waijgon  Co.,  1881,  L.  R  19  Ch. 
Div.  478).  Again,  where  a  person  imdertook  professedly  as  surety  to  answer 
for  the  payment  of  a  debt  l)y  an  infant  incapable  of  contracting,  he  was 
held  bound  as  being  substantially  the  onlv  contracting  party  {Harris,  1757, 
1  Burr.  373). 
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Contracts  to  he  distinguished  from  Cautionry. — Tlie  essential  character- 
istics of  the  contract  of  cautionry  are  of  much  practical  importance,  since 
its  several  distinctive  features  serve,  when  applied  as  tests,  to  mark  oft'  other 
classes  of  contract,  which,  though  closely  resendjling  cautionry  in  many 
particulars  and  occasionally  incorrectly  included  under  that  term,  are 
nevertheless  wholly  distinct,  and  are  regulated  by  altogether  dift'erent 
principles. 

Cautionary   Ohliyations   distinyuished  from    Independent    Ohliyations. — 
Since  the  accessory  character  of  a  cautionary  obligation  is  one  of  its  most 
essential  features,  it  is  clear  that  if  a  person  undertakes  an  obligation,  in  the 
absence  of  any  liability  on  the  part  of  a  third  party,  or  regardless  whether 
or  not  such  a  liability  exists,  or  ever  will  exist,  he  is  not  a  cautioner,  but 
enters  into  an  independent  contract.     As  has  been  pointed  out,  it  is  not 
necessary  to  the  constitution  of  a  cautionary  obligation  that  the  liability 
on  the  part  of  the  principal  debtor  should  actually  be  in  existence  at  the 
date  of  the  accessory  contract ;    but  if  the  contract  is  one  of  cautionry, 
it   is   necessary,   when    one    binds    himself   for   the   performance   of   an 
obligation    which    is    to    be    undertaken   subsequently   by  a    third    party, 
that,  at  the  date  of  the  transaction,  the  parties  to  it  clearly  contemplate,  as 
the  foundation  of  their  present  contract,  the  creation  of  a  primary  liability 
on  the  part  of  the  third  party  at  a  future  date.     The  mere  fact  that  the 
promise  w^as  made  for  the  benefit  of  a  third  party,  or  that  the  consideration 
passed  to  a  third  i)arty,  will  not  suffice  to  make  the  earlier  contract  one  of 
suretyship,  unless  it  be  further  shown  that  the  intention  of  the  contracting 
parties  was  that  the  third  party  should  become  actually  primarily  liable, 
and  that  this  contemplated  future  liability  on  his  part  was  the  basis  of  the 
earlier  contract  {Mountstephen,  1871,  7  Q.  B.  196  ;  aft'd.  1874,  L.  E.  7  H.  L.  17). 
So  an  obligation  to  a  creditor  in  these  terms,  "  I  will  see  the  above  account 
settled,"  was  held  "  not  a  cautionary  obligation,"  because  it  appeared  that  the 
obligant  did  not  contemplate  the  continued  liability  of  the  original  debtor  as 
the  basis  of  his  promise  {Morrison,  1870,  9  M.  35 ;  see  also  Woodside,  1848, 
10  D.  604,  and  Molleson's  Trs.,  1851,  13  D.  1075).     It  is  often,  indeed,  diffi- 
cult to  determine  whether  there  was  a  promise  to  pay  whether  a  third  person 
should  l^e  liable  or  not — in  which  case  it  is  an  original  and  independent 
obligation  ;  or  whether  the  promise  was  to  pay  only  in  the  second  instance, 
and  in  the  event  of  the  failure  of  a  third  person,  who  was,  or  was  about  to 
be,  primarily  liable — in  which  case  it  is  a  cautionary  obligation.     Where,  for 
example,  A.  induces  a  tradesman  to  deliver  goods  to  B.  by  promising  to  see 
the  price  paid,  the  nature  of  A.'s  liability  depends  upon  whether  the  trades- 
man as  a  matter  of  fact  gave  credit  to  A.  or  to  B.     If  the  credit  was  given 
entirely  to  A.,  then  the  goods,  though  delivered  to  B.,  must  be  considered 
as  sold  to  A.,  who  accordingly  is  liable  as  a  principal ;  if,  on  the  other  hand, 
the  tradesman  trusted  ])rimarily  to  the  credit  of  B.,  then  the  goods  must  be 
considered  as  sold  to  liim,  in  which  case  A.  is  liable  only  in  the  second 
instance,  and  as  a  surety  for  the  price  {Blackwood,  1848,  10  D.  920  ;  Grant, 
1853,  15  D.  424;  Couturier,  1852,  22  L.  J.  Ex.  97).     In  settling  to  which 
of  the  two  credit  was  really  given,  all  the  circumstances  of  the  trans- 
action  are   to   be  taken  into  account  {Selkirk  {Stevenson's  Tr.),  1896,  33 
S,  L.  R.  503) ;  and  it  is  an  important,  though  not  a  conclusive  element  in 
this  inquiry,  to  determine  which  of  them  was  debited  with  the  debt  in  the 
tradesman's  books  {Keate,  1797,  1  B.  &  P.  158 ;  Slorr,  1833,  6  C.  &  P.  241 ; 
Croft,  1793,  1  Esp.  121).     The  law  on  this  su])ject  was  succinctly  stated  ^?cr 
curiam  in  the  leading  English  case,  Birlcmyr  v.  Darrell  (6  Mod.  249 ;  1  Sm. 
L.  C,  10th  ed.,  287), — a  statement  approved  and  followed  by  the  First 
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Division  of  the  Court  of  Session  in  tlie  recent  case  of  Sidkirk  {Stevenson's 
Tr.),  18'JG,  '.V.)  S.  L.  II.  50o, — as  follows : — "  if  two  come  to  a  shop,  and  one 
buys,  and  the  other,  to  gain  liim  credit,  ])roniises  the  seller, '  If  he  d(je8  not 
pay  you,  I  will,'  this  is  a  Cfdlater.il  undfrtaking,  and  void  without  writing 
l)y  thu  Statute  of  Frauds.  iJut  if  he  says, '  I.et  him  have  the  goods ;  I  will 
he  your  paymaster,'  or  '  1  will  see  you  paid,'  this  is  an  undertaking  as  for 
himself,  and  lie  shall  be  intended  to  be  the  very  buyer,  and  the  other  to  act 
but  as  his  servant." 

Cautionry  distirif/uishcd  frovi  Novation. — Again,  it  is  an  essential  feature 
in  a  cautionary  obligation,  directly  resulting  from  its  accessory  character, 
that  the  cautioner,  by  undertaking  his  (jbligation,  does  not  exonerate  the 
principal  debtor,  or  extinguish  the  principal  debt.  In  the  words  of  Erskine, 
the  obligation  of  the  cautioner  is  "  barely  adjected  to  the  debtor's  obligation 
without  extinguishing  it"  (Ersk.  Inst.  iii.  3.  61;  compare  the  definition  in 
Jioman  law  .  .  .  ut  2^)'i'iei])alis  dchitor  nihiloininvs  mancat  ohi'ujatus  {Dig. 
46.  1)).  It  is  this  feature  which  marks  the  distinction  between  a  cautionary 
obligation  and  novation,  or,  more  properly,  delegation.  Cautionry  is  the 
acceptance  l»y  the  creditor  of  an  additional  debtor  for,  and  along  with,  the 
original  del)tor  ;  delegation  is  the  acceptance  by  the  creditor  of  a  new  debtor 
for,  and  in  lieu  of,  the  original  debtor.  The  distinction  is  accurately  marked 
in  lioman  law  by  the  terms  adpromissio  and  eo^promissio.  An  adpromissor 
was  a  proper  cautioner;  an  expromissor  was  a  new  debtor,  substituted  for 
an  old  debtor  (see  Arir];n]\rTRSOK  and  ExrKOMissoK).  Where,  in  short,  the 
original  debt  is  discliai'ged  or  destroyed  by  the  new  agreement,  the  contract 
is  one  of  delegation,  and  not  one  of  cautionry  (cf.  Jackson,  1892,  19  E.  528). 
Even  if  the  third  party,  whose  obligation  has  been  accepted  by  the  creditor 
in  room  and  discharge  of  the  obligation  of  the  original  debtor,  has  an 
action  of  relief  against  the  former  debtor,  he  is  not  a  cautioner  quoad  the 
creditor  (Stair,  i.  17.  3).  Delegation,  however,  is  not  presumed;  and  in 
duhio  the  new  obligation  is  accounted  merely  corroborative  of  the  old. 
Cases  of  this  sort  frequently  raise  a  difficult  question  of  fact;  but  the 
principle  of  law  is  clear,  and  unless  the  lialjility  of  the  third  party,  who  was 
originally  liable  to  the  creditor,  continues  unimpaired,  the  undertaking  of 
the  new  debtor  is  not  a  cautionary  obligation  {Morrison,  1870,  9  M.  35). 
See  Novation. 

Cautionry  distinguished  from  Contracts  of  Indemnity. — It  is  essential  in 
cautionry  that  the  cautioner's  undertaking  be  granted  to,  or  in  favour  of, 
the  creditor  in  the  primary  obligation,  or  at  least  to,  or  in  favour  of,  his  agent 
for  his  benefit  (Pothier  on  OUiyations,  394).  This  feature  distinguishes 
cautionary  obligations  and  guarantees  from  contracts  of  indemnity,  in  which 
one  promises  to  keep  another  harmless  from  the  results  of  a  transaction 
into  which  he  enters  at  the  instance  of  the  promisor.  In  contracts  of  this 
latter  sort  the  promise  is  made,  not  to  the  creditor,  but  to  the  debtor  in  the 
princi])al  obligation,  the  purpose  being  to  induce  him  to  undertake  the 
lialnlity  by  assuring  him  of  indemnity  against  loss.  Thus  where  the 
defender,  in  a  so-called  letter  of  guarantee,  undertook  that  if  the  pursuer 
got  certain  shares  subscribed  for,  he,  the  defender,  would  make  good  to  him 
any  loss  which  he  might  incur  by  so  doing,  the  Court  held  that,  since  this 
was  not  the  case  of  a  person  stepping  in  to  corroborate  the  obligation  of  a 
prinei])al  debtor,  it  did  not  partake  in  any  degree  of  the  nature  of  a 
cautionary  ol)ligation,  but  was  an  independent  obligation  to  relieve  the 
other  contracting  party  of  any  loss  incurred  by  him  {MUnc,  1869,  8  M.  250). 
Exactly  the  same  distinction  has  been  given  effect  to  in  England,  it  being 
held  tliat  the  4th  sec.  of  the  Statute  of  Frauds  applies  only  to  promises 
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made  to  the  person  to  whom  another  is  answerable.  The  distinction  was 
first  acted  on  in  Enghiiid  in  Thomas  (1828,  8  B.  &  C.  728),  and  it  lias  sub- 
sequently been  approved  in  many  important  cases  {e.g.  by  the  Court  of 
Exchequer,  in  Harjrcavcs,  1844,  lo  M.  &  W.  561 ;  by  the  Court  of  Common 
Pleas,  in  Reader,  1862,  13  C.  B.  (N.  S.)  344;  by  Malins,  \.  C,  in  Wildes, 
1874  19  L.  R.  Eq.  198.  Important  applications  of  the  principle  will  be 
found  in  re  Hoylc  [1893],  1  Ch.  84,  and  hi  aaild  &  Co.  [1894],  2  Q.  B.  885, 
in  which  latter  case  the  whole  question  of  the  distinction  between  contracts 
of  suretyship  or  guarantee  and  contracts  of  indemnity  was  fully  considered 
by  the  Court  of  Appeal,  and  all  the  previous  cases  on  the  subject  were 
reviewed).  Again,  in  the  words  of  L.  Stair,  "  caution  is  a  promise  or  con- 
tract of  any,  not  for  himself, but  for  another"  (Stair,  i.  17.  3).  Accordingly 
an  undertaking  to  answer  for  one's  own  debt,  though  the  promise  be  to  pay 
it  to  a  bank  instead  of  to  the  original  creditor,  is  not  a  guarantee,  but  is 
merely  a  consent  to  the  substitution  of  a  new  debtor  {Hodgson,  1825,  5  D. 
&  E.  735  ;  cf.  Tothier  on  Ohligaiions,  394). 

Cautionry  distinguished  from   Obligations  undertaken  primarily  in  the 
Obligant's  own  Interests. — Obligations  are  frequently  undertaken  in  which 
the  main  object  and  effect  of  the  intervening  party  is  not  to  secure  pay- 
ment or  performance  by  a  third  party,  but  to  relieve  himself  or  his  property 
from  some  pre-existing  liability.     An  undertaking  of  this  kind,  even  though 
it  takes  the  form  of  a  liability  to  answ^er  for  the  debt  of  another,  is  not 
an  accessory  contract  of  guarantee,  but  an  independent  contract  on  the 
obligant's  own  behoof.     Thus  where  a  person  signed  a  bond  of  cash  credit 
to  be  operated  on  by  his  son's  firm,  of  which  he  was  not  a  partner,  it^  was 
held  not  enough  to  give  him  the  rights  of  a  cautioner  that  ex  facie  of  the 
bond  he  appeared  as  only  a  cautioner,  on  its  being  shown  that  the  drafts 
upon  the  cash  credit  were  apphed  for  his  behoof  partly  in  payment  of  an 
old  bond,  to  which  the  ex  facie  cautioner  was  a  party,  and  partly  in  payment 
of  a  private  debt  due  to  him  by  one  of  the  partners  of  the  firm  {ErsUne, 
1842,  4  D.  1478,  see  per  L.  EuUerton  ;  see  also  Union  Bank,  1870,  7  S.  L.  R. 
596  ;'affd.  1873,  10  S.  L.  R.  319).     The  same  principle  is  given  effect  to  in 
England  in  discriminating  contracts  of  suretyship  or  guarantee  from  obliga- 
tions which,  though  involving,  as  an  ulterior  consequence,  a   liability  to 
answer   for  the  debt  of   another,  are  nevertheless  independent  and  not 
accessory  obligations  {Boynton,  1888,  L.  R.  22  Q.  B.  D.  74;  Macrory,  1850,  5 
Ex.  907  ;  Fitzgercdd,  1859,  29  L.  J.  C.  P.  1 13  ;  Sutton  &  Co.  [1894],  1  Q  B.  285, 
see  per  Esher,  M.  R.).    These  authorities,  both  Scots  and  English,  fully  bear 
out  the  statement  of  L.  M'Laren  in  his  Note  on  the  Mercantile  Law  Amend- 
ment Act  (Bell,  Com.,  M'L.  ed.,  i.  407),  that  where  there  exists  a  liability  on 
the  part  of  the  promiser  in  connection  with  the  debt,  for  which  he  becomes 
responsible,  distinct  from  the  liability  of  the  third  party,  for  whom  he  mter- 
venes,  or,  in  other  words,  w^here  the  promiser's  liability  is  founded  on  a 
consideration  proper  to  himself  and  distinct  from  the  cause  of  demand  which 
the  creditor  lias  against  the  original  debtor,  his  obligation  is  not  cautionry, 
and  is  outside  the  scope  of  the  6th  sec.  of  the  Mercantile  Law  Amendment 

Act,  1856. 

Cautionry  distinguished  from  the  Contract  of  a  del  credere  Agent. — The 
position  of  a  del  eredere  agent  is  merely  a  particular  instance  of  the  more 
general  class  of  cases  dealt  with  in  the  last  paragraph.  Such  an  agent,  in 
consideration  of  receiving  a  larger  commission,  undertakes  to  be  responsible 
to  his  principal  in  case  of  default  in  payment  by  the  person  to  whom  he 
sells  goods  {Mackenzie,  1796,  3  Pat.  App.  525  ;  Bell,  Com.  i.  395).  In  many 
respects  the  position  of  such  an  agent  closely  resembles  that  of  a  cautioner 
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or  giuiijuitui-.  Nevciilielcss,  since  the  main  piupu.sc  ol'  LJiu  agent's  contract 
is  not  the  guaranteeing  of  the  dehts  (jf  any  particuhir  third  parties,  but  the 
selling  of  goods  with  special  care,  his  contract  is  an  independent  and  not 
an  accessory  one.  In  other  words,  the  fact  that  the  immediate  object  of 
the  agreement  is  to  regulate  the  terms  of  the  agent's  emj)loyment,  and 
that  any  lial)ility  to  answer  fur  the  debts  of  others,  which  may  subse(iuenLly 
emerge,  is  only  an  ulterior  consequence  of  the  terms  in  which  the  contract 
is  framed,  excludes  such  agreements  lium  the  categ(jry  of  cautionary 
obligations  {Coataricr,  ISH^,  8  Ex.  40;  see  per  Baron  Parke,  at  p.  o5  ; 
reversed  on  another  point,  1850,  5  H.  L.  Ca.  073  ;  see  also  Fleet,  1871, 
L.  li.  7  Q.  B.  120,  at  132-3;  SiMun  cC-  Cu.  [189-1],  1  Q.  B.  285;  see  note  by 
L.  M'Laren.  Bell,  Cum.  i.  407).     See  Del  Ckeueue  Agent. 

Cautiunry  distinguished  from  a  Mandate  to  Lend  Money  or  Give  Credit. 
— A  person  who  gives  a  mandate  to  one  party  to  lend  money,  or  give 
credit,  to  a  thiixl  party  is  regarded  as  a  cautioner  by  the  institutional 
writers  (Stair,  i.  17.  3  ;  Ersk.  Inst.  iii.  3.  01).  Other  authorities,  however, 
hold  that,  since  there  intervenes  between  the  so-called  cautioner  and  the 
creditor  a  regular  contract  of  mandate,  the  mandant  is  bound  ex  causA 
mandali  in  an  independent,  and  not  in  an  accessory  contract  (I'othier  on 
Obligations,  s.  440  ;  L.  M'Laren's  Note  on  Mercantile  Law  Amendment  Act, 
Bell,  Corn.  i.  408).  'Tlie  question  seems  largely  to  depend  upon  the  circum- 
stances of  the  particular  case.  On  the  one  hand,  where  the  mandate  is  to 
lend  money,  or  give  credit,  to  a  third  party,  exclusively  for  behoof  of  the 
third  party,  who,  on  receipt  of  the  money  or  goods,  becomes  himself 
primarily  liable  to  the  creditor  for  payment,  the  mandant  bemg  secondarily 
liable,  the  position  is  indistinguishable  from  that  of  a  cautioner  who  binds 
himself  for  the  performance  of  an  oliligation  to  be  subsequently  undertaken 
by  a  third  party.  On  the  other  hand,  where  the  mandate  is  given  for 
behoof  of  the  mandant  himself,  the  contract  strictly  belongs  to  the 
category  of  mandate.  (Cf.,  as  to  the  distinction  in  the  mode  of  proof  in  the 
two  cases,  Dickson  on  Ecidence,  s.  572 ;  Tait  on  Evidence,  ss.  300,  302 ;  see 
also  Faidcy,  E.  C.  13  Jan.  1779,  and  the  criticism  on  the  decision  in 
Arhuthnot,  1705,  5  Br.  Sup.  910.)     See  Mandate. 

Cautionry  distinguished  from  Liability  incurred  tinder  a  Beioresentation. 
— Finally,  a  cautionary  obligation  or  guarantee  is  to  be  distinguished  from 
lia])ility  incurred  under  a  representation  as  to  the  solvency,  credit,  or  trust- 
worthiness of  a  third  party.  A  person,  by  making  a  representation  to  one 
man  regarding  the  credit  of  another,  may  incur  liability  upon  one  of  two 
grounds:  (1)  If  a  person  make  a  statement  as  to  the  solvency  or  trust- 
worthiness of  a  third  party,  which  is  false  in  fact,  and  which  is  made  in 
the  knowledge  of  its  falsehood,  or  recklessly  without  belief  in  its  truth, 
with  the  intention  that  it  be  acted  on  by  the  person  to  whom  it  is  made, 
the  person  who  has  acted  on  the  assurance  has  a  good  action  of  damages 
against  the  maker  of  the  representation  for  the  loss  sustained  by  his 
having  acted  on  it.  The  principle  upon  which  the  lial)ility  is  based  in  this 
case  is  the  fraud  perpetrated  by  the  person  making  the  representation. 
(2)  Apart  from  fraud,  a  representation  may  give  rise  to  liability  through 
the  operation  of  the  doctrine  of  personal  bar.  In  other  words,  where  one 
by  his  words  or  conduct  wilfully  causes  another  to  believe  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act  on  that  belief  so  as  to 
alter  his  previous  position,  the  former  is,  in  a  question  with  the  latter, 
personally  barred  from  disproving  or  denying  the  state  of  facts,  with  the 
practical  result  that  he  is  compelled  to  make  good  his  representation.  He 
is,  in  short,  "  bound  for  the  truth  of  his  information  as  at  the  time  he  gave 
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it"  (per  L.  Jeffrey  in  Johnstone,  1845,  7  D.  1046,  at  1054;  see  also  Park, 
1851,  13  D.  1049  ;  Boss,  1820,  noted  in  Hume's  Decisions,  116 ;  Bell,  Com.  i. 
389).  In  both  of  the  above-mentioned  classes  of  cases  the  party  making 
the  representation  is  in  the  result  subjected  to  lial)ility  for  the  debt  of  an- 
other, just  as  if  he  had  entered  into  a  cautionary  obligation.  It  may,  too,  be 
ditticult  to  determine  whether  a  statement  is  to  be  construed  as  a  representa- 
tion or  as  a  promise  {Paton,  1890,  33  S.  L.  K.  533).  Nevertheless,  liability 
under  representations  and  the  lial)ility  of  a  cautioner  are  obviously  founded 
on  wholly  distinct  prhiciples.  On  the  one  hand,  the  cautioner's  liability  for 
the  debt  of  another  is  based  solely  upon  contract :  he  voluntarily  engages 
to  be  subsidiarily  liable.  In  the  case  of  a  representation,  on  the  other 
hand,  the  liability  does  not  in  any  way  depend  on  contract.  It  is  manifest 
that  in  neither  of  the  two  above-mentioned  cases  of  liability  under  a  repre- 
sentation is  there  any  agreement,  or  intention  to  contract.  In  the  first 
case,  where  the  representation  is  fraudulent,  the  person  making  the  state- 
ment is  clearly  liable  &«  delicto,  and  not  ex  contractu ;  and  similarly,  in  the 
second  case,  the  party  making  the  representation  becomes  responsible  for 
the  consequences,  not  at  all  because  he  is  bound  by  way  of  contract  or 
agreement,  as  a  person  undertaking  a  cautionary  obligation  is,  but  because 
he  is  personally  barred  from  denying  the  truth  of  the  representation,  and 
compelled  to  make  it  good  as  if  it  were  true.  The  whole  question  of 
liability  under  a  representation  is  discussed,  and  the  authorities  fully  set 
forth,  sub  voce  Eepresentation. 

Classification  of  Cautionary  OUigations. — The  term  "  cautionary "  is 
applied  more  or  less  loosely  to  a  variety  of  obligations,  of  which  three 
classes  may  be  distinguished : — 

(1)  Ohligalions  in  vjJiich  the  Creditor  secured  is  a  Party  to  the  Contract. — 
In  cautionary  contracts,  strictly  so-called,  there  is  an  agreement  to  con- 
stitute, for  a  particular  purpose,  the  relation  of  principal  and  surety,  to 
which  agreement  the  creditor  secured  is  a  party.  It  is  only  to  obligations 
of  this  class,  in  whicli  the  creditor  secured  is  a  direct  party  to  the  contract, 
that  the  principles  of  cautionry  are  from  the  first  fully  applicable.  In 
such  contracts,  the  cautioner-obligants  may  either  be  bound  singly  and 
expressly  as  cautioners  for  the  principal  debtor,  or  they  may  be  bound 
along  with  him  as  co-principals  and  full  debtors.  Where  the  cautioners 
are  Ijound  simply  as  cautioners,  they  are  "  proper  "  cautioners,  and  are  in 
the  first  instance  liable  to  the  creditor  each  only  for  his  pro  rata  share, 
though  of  course,  in  the  event  of  the  bankruptcy  or  insolvency  of  one  of 
their  number  the  others  must  make  up  his  share.  Where  the  cautioners 
are  bound  along  with  the  principal  debtor,  as  co-principals  and  full  debtors, 
or  in  a  joint  and  several  obligation,  they  are  "  improper  "  cautioners,  and 
the  creditor  has  instant  and  effectual  recourse  against  each  of  them  for  the 
whole  amount  of  the  del^t  (Bell,  Prin.  s.  247  ;  Mortons  Trs.,  1892,  20  R.  72  ; 
Wilso7i,  1840, 1  Eob.  Ap.  137,  see  per  L.  C.  Cottcnham,  148).  At  the  same 
time,  while  the  creditor  can  in  this  latter  class  of  cases  at  once  enforce  his 
debt  against  any  of  the  co-obligants,  the  fact  tliat  the  cautioner-obHgants 
are  bound  as  co-principals  in  no  way  affects  their  right  of  total  relief  against 
the  obligant,  who  is  the  real  principal  debtor,  and,  further,  does  not 
prevent  the  cautioner-obligants  from  being  entitled  to  all  the  equities  of 
cautioners  in  a  question  with  the  creditor,  provided  it  is  admitted  or 
proved  that  the  creditor  was  aware  that  certain  of  his  obligants,  though 
1)ound  as  principals,  are  truly  not  principals,  but  only  cautioners  {M'Kcnzie, 
1831,  5  W.  &  S.  504).  Accordingly,  if  the  creditor,  by  giving  time  to  the 
principal  debtor,  by  giving  up  securities,  or  by  other  actings,  prejudice  the 
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rights  of  the  ciuitioner-ohligaiits,  he  does  so  at  his  peril  (vide  infra).  In 
nnlcr  to  this  result,  liowever,  it  is  necessary  that  it  be  satisfact(jrily  estab- 
lished, wliere  the  cautifniary  contract  is  C(jnstituted  by  means  of  a  j(jint  and 
several  obligatitju  on  tlie  part  of  the  principal  debtor  and  his  cautioners, 
that  tlie  creditor  was  a  party  to  tlie  cautionary  relation  subsisting  between 
his  obligants.  In  many  cases  the  real  nature  of  the  agreement  is  made  suftici- 
ently  clear  by  the  terms  of  tlie  obligation  undertaken  by  the  (jbligants  to  the 
creditor,  as,  for  example,  where  certain  of  the  oldigants  are  expressly  described 
as  cautioners;  where  there  is  a  clause  of  relief  in  the  l^ond ;  or  wliere  there 
exists  a  separate  letter  of  relief,  proved  to  have  been  distinctly  intimated  to 
tlie  creditor  at  the  time  of  taking  the  bond  (Mio-ni//  of  JJraii;j/iton's  case,  1722, 
Mor.  14G51;  all'd.  by  House  of  Lords  in  liobertson's  Appeals,  4i(iu;  M'JCenzie, 
1775,  Mor.  14GG1).  Apart  from  these  methods  of  proof,  it  is  well  settled  that, 
wherever  it  clearly  appears  from  the  nature  of  the  transaction  as  set  forth  in 
the  deed  that  certain  of  the  obligants,  though  subscribing  as  principals,  are 
merely  cautioners, — though  this  be  not  formally  stated, — the  parties  in 
question  are  entitled  to  the  rights  of  cautioners,  not  only  in  a  question 
with  the  principal  debtor,  but  also  in  a  question  with  tlie  creditor.  The 
law,  in  short,  in  determining  the  relation  of  the  i)arties  and  their  relative 
rights  and  duties,  looks  to  the  real  substance  and  nature  of  the  transaction, 
and  not  merely  to  its  form  {M'Kcnzic,  1831,  5  W.  &  S.  504,  see  per  L. 
Chanc.  511;  Paterson,  1847,  G  D.  987;  Fltming,  182G,  2  W.  &  S.  277; 
Sloric,  18:50,  8  S.  853;  Bn/sdale,  1839,  1  i).  409). 

(2)  Ohli'jations  in  ivhich  /he  Relation  of  Frineijyal  and  Cautioner  is  con- 
stituted hy  an  Afprement  hetivcen  the  Obligants,  to  vjhieh  the  Creditor  is  not  a 
Party. — Not  infrequently  the  relation  of  principal  debtor  and  cautioner  is 
constituted  by  agreement  between  the  principal  debtor  and  cautioner  only, 
the  creditor  being  a  stranger  to  the  agreement.  In  such  a  case,  the  relation 
of  the  obligants  to  the  creditor  is  determined  wholly  by  the  quality  of  the 
obligation  undertaken  to  him  in  the  instrument  constituting  the  debt.  In 
other  words,  if,  ex  facie  of  the  instrument,  they  are  bound  jointly  and  sever- 
ally, the  creditor's  right  to  enforce  the  debt  is  in  no  way  ailected  by  the 
existence  of  the  mutual  agreement  among  the  co-obligants  inter  se ;  and, 
further,  so  long  as  the  creditor  is  ignorant  of  the  cautionary  relation  sub- 
sisting among  his  delators,  he  is  untrammelled  in  his  dealings  with  them  by 
the  rules  applicable  to  the  conduct  of  a  creditor  in  a  cautionary  obligation. 
At  the  same  time,  the  fact  that  the  co-obligants  are  corrci  in  relation  to 
the  creditor  does  not  impair  their  respective  rights  inter  se,  which  do  not 
depend  in  any  degree  upon  their  contract  with  the  creditor,  but  wholly 
upon  the  agreement,  express  or  implied,  among  themselves  (Morton's  Trs., 
1892,  20  li.  72,  see  per  L.  M'Laren).  Further,  even  where  the  obligants 
are  bound  to  the  creditor  in  a  formal  bond,  it  is  competent  to  prove  the 
mutual  agreement  among  themselves  by  parole  evidence  with  a  view  to 
settling  questions  of  relief;  and  when  it  is  proved  that  the  relation  of 
princi[)al  debtor  and  surety  does  exist  between  persons  ex  facie  hound  as 
principals,  then,  if  any  one  of  those  who  are  (in  fact)  surety-debtors  is 
called  upon  l)y  the  creditor  to  pay  any  part  of  the  debt,  he  is,  both  in  Scot- 
land and  England,  entitled  to  full  relief  from  the  obligant,  who  is  (in  fact) 
principal  debtor;  and  as  between  the  obligants  who  are  merely  sureties,  if 
one  pays  more  tlian  his  share  of  the  debt  of  the  principal,  he  is  entitled  to 
claim  a  rateable  contribution  from  the  others  (Bell,  Prin.  s.  2G7 ;  Morton's 
Trs.,  1892,  20  E.  72;  Lindescy,  1851,  13  I).  718;  Thorburn,  1859,  1  M. 
11G9;  see  also  Pamslill,  1885,  L.  11.  31  Ch.  D.  100).  As  regards  the 
creditor,   in    cases    of    this    sort    there    is,  as  has  been    pointed   out,  no 
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contract  of  cautioury  at  all,  so  long  as  he  continues  a  stranger  to  the 
principal-and-surety  relation  subsisting  between  his  debtors.  In  other 
words,  so  long  as  his  ignorance  of  this  relation  continues,  he  is 
subject  to  none  of  the  obligations  incident  to  the  position  of  a 
creditor  in  a  cautionary  obligation.  From  the  moment,  however,  that 
the  true  mutual  relation  of  his  obligants  is  brought  to  the  creditor's 
knowledge,  he  forthwith  becomes  liable  in  the  duties  and  responsibilities  of 
a  creditor  in  an  obhgation  which  was  from  the  first  one  of  cautionry,  and 
is  bound  in  all  his  subsequent  actings  in  respect  of  the  debt  to  regard 
and  protect  the  rights  and  interests  of  the  surety-obligants  (see  per  L. 
Selborne  in  Duncan,  Fox,  &  Co.,  1880,  6  App.  Ca.  l,at  12  ;  Greenough,  1860, 
30  L.  J.  Q.  B.  15  ;  Liquidators  cf  Overcmi,  Gurncy,  &  Co.,  1874,  L.  E.  7 
H.  L.  3-18). 

(3)  Obligations  in  which,  without  any  Express  Contract  of  Cautionry, 
there  is  a  Primary  and  Secondary  Liability  on  the  part  of  two  or  more  Per- 
sons for  one  and  the  same  Debt. — Again,  there  is  a  class  of  cases  in  which, 
though  there  is  no  intention  to  undertake  an  obligation  of  cautionry, 
there  nevertheless  exists  a  primary  and  secondary  obligation  on  the  part 
of  two  or  more  persons  for  one  and  the  same  debt,  with  the  result  that  the 
relations  of  the  parties  are  in  great  measure  regulated  by  the  principles 
which  govern  cautionary  contracts.  The  relation  of  the  partners  in  a  lirm 
to  the  tirm  is  an  example  of  this,  since  a  contract  of  partnership  implies  a 
guarantee  by  each  individual  partner  to  third  parties  of  all  engagements 
legally  undertaken  in  the  social  name,  so  that  the  individual  partners  are 
in  the  position  of  sureties  for  the  firm  (Bell,  Prin.  s.  351 ;  Bell,  Com.  ii. 
506).  The  most  important  example,  however,  of  such  a  primary  and 
secondary  liability  for  one  debt  is  found  in  bills  of  exchange.  The  mutual 
relations  of  parties  to  a  bill  are  very  nearly  identical  in  many  respects  with 
those  of  parties  to  a  cautionary  obligation.  Thus  in  a  bill  accepted  and 
endorsed  for  value,  the  acceptor  is  practically  in  the  position  of  a  principal 
debtor  in  a  cautionary  contract,  while  all  the  other  parties,  both  the 
drawer  and  the  endorsers,  are,  like  cautioners,  liable  on  his  default  for  the 
payment  of  the  bill  to  the  holder — the  creditor  in  the  obligation.  So,  as 
between  the  drawer  and  endorsers,  each  subsequent  party  occupies  a 
position  closely  resembling  that  of  a  cautioner  to  the  holder  of  the  bill  for 
each  of  the  prior  parties  to  the  bill.  Hence  many  of  the  most  valuable 
illustrations  of  the  application  of  the  principles  of  cautionry  are  found  in 
cases  dealing  with  bills.  At  the  same  time,  of  course,  the  rights  and  duties 
of  the  parties  to  a  bill  are  not,  in  the  ordinary  case,  in  any  way  the  result 
of  an  express  contract  of  cautionry,  but  arise  solely  from  the  interpretation 
put  by  the  law  merchant  on  the  signatures  ex  facie  of  the  bill. 

Constitution  of  the  Contract  of  Cautionry. — It  seems  the  better  opinion 
that,  by  the  common  law  of  Scotland,  the  contract  of  cautionry  or 
guarantee  is  a  consensual  contract,  to  the  constitution  of  which  writing  is 
not  necessary.  Thus  L.  Stair  lays  it  down  tliat  "  caution  is  interposed 
any  way  by  which  consent  is  truly  given  "  (Stair,  i.  17.  3) ;  and  Erskine 
distinguishes  between  contracts  such  as  cautionry  and  bargains  where 
writing  is  essential  to  their  constitution,  as  in  those  relating  to  land 
(Ersk.  Lnst.  iv.  2.  30).  Cautionry,  in  other  words,  is  not  a  literarum 
oUigatio,  and  before  the  Mercantile  Law  Amendment  Act,  1856,  merely 
verbal  contracts  were,  in  certain  cases,  valid  (Bell,  Prin.  s.  18;  Dickson 
on  Evidence,  s.  597.  There  is,  indeed,  conflicting  authority  on  this  point, 
e.g.  Walker,  1785,  Hailes'  Decisions,  985;  Edmonston,  23  June  1786, 
F.  C. ;  see  also  the   statement   of   Prof.  Bell,   Lllust.   i.    175-6,   contrary 
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to  the  statement  of  law  in  his  Prinriples,  s.  IS).  By  sec.  6  of  the 
Mercantile  Law  Amendment  Act,  185G,  it  is  provided  that  cautionary 
obligations  or  guarantees  "  shall  be  in  writing,  and  shall  be  subscribed  by 
the  person  undertaking  such  guarantee  or  cautionary  obligation  .  .  . 
otherwise  the  same  shall  have  no  ellect."  The  precise  meaning  and  ellect  of 
this  statutory  provision  has  never  been  judicially  determined.  Two  views 
have  been  taken  of  it:  the  first  being  that,  under  the  Statute,  writing  is 
essential  to  the  constitution  of  tiie  contract ;  the  other,  that  writing  is  still 
only  required  in  modum  prohationis.  Priind  facie  the  words  "  otherwise  the 
same  shall  have  no  cflect"  seem  to  refer  to  the  constitution  of  the  contract. 
On  the  otlier  iiand,  the  preamble  of  the  Act  bears  that  it  was  passed  for 
the  purpose  of  assimilating  the  law  of  Scotland  to  that  of  England  in 
regard  to  the  matters  dealt  with  in  it ;  and  it  has  long  been  settled  in 
Euglaud  that,  under  the  corresponding  English  Statute,  writing  is  required 
in  such  cases,  not  as  a  solemnity,  but  as  evidence  of  the  contract.  T«j  hold 
that  sec.  G  of  the  Mercantile  Law  Amendment  Act  has  made  writing  and 
subscription  essential  to  the  constitution  of  cautionary  obligations  would 
therefore  be  to  construe  the  Act  as  establishing  a  dih'erence  between  the 
laws  of  the  two  countries,  instead  of  bringing  about  the  assimilation  which 
it  was  its  main  purpose  to  ellect.  Accordingly,  it  seems  to  be  the  better 
opinion  that  writing  is,  in  the  case  of  a  cautionary  contract,  still  required 
merely  in  evidence  before  the  contract  can  be  made  the  ground  of  legal 
action,  and  is  not  necessary  to  its  constitution  (see  opinions  in  Wallace  v. 
Gibson,  1895,  22  E.  (H.  L.)  50). 

Ca2Mcity  to  contract  Cautionary  OUigations. — Capacity  to  enter  on  a 
cautionary  contract  is  in  the  main  regulated  by  the  same  rules  as  capacity 
to  contract  other  personal  ol)ligations ;  l)ut  in  cautionry,  for  obvious 
reasons,  these  rules  are  applied  witli  greater  strictness  than  in  the 
generality  of  personal  obligations. 

At  common  law,  a  married  woman  is  incapable  of  granting  a  binding 
cautionary  obligation,  even  where  she  has  a  separate  estate  (see  per 
L.  r.  Inglis  in  Bi<j'j<ni,  1879,  6  E.  470,  at  481);  and  the  Married 
Women's  Property  Act  (44  &  45  Vict.  c.  21)  has  not  altered  the  law  in 
this  respect  {Jackson,  1892,  19  R  528). 

Where  a  cautionary  obligation  has  been  undertaken  by  a  minor  wlio 
has  no  curators,  or  who  has  acted  with  the  consent  of  his  curators,  and  the 
niin(n-  subsequently  seeks  to  reduce  it  within  four  years  after  he  has 
reached  majority,  upon  the  ground  of  minority  combined  with  lesion,  a 
strong  presumption  of  law  arises  to  aid  the  proof  of  lesion  from  the  fact 
that  the  obligation  was  a  cautionary  one  (Stair,  i.  G.  44;  Bell,  Com.  i.  135; 
Eraser,  Parent  &  Child,  407). 

A  partner  of  a  firm  has  not  implied  auLhurily  Lu  liind  the  firm  by 
adhibiting  the  firm  signature  to  a  guarantee  of  the  debt  of  a  third  party, 
unless  it  is  shown  that  the  granting  of  guarantees  is  necessary  for  the 
]iurpose  of  carrying  on  the  lousiness  of  the  firm  in  the  ordinary  way,  as, 
fur  example,  in  the  case  of  a  guarantee  association  (M'Nair  cO  Co.,  1803, 
Hume,  Decisions,  753;  Blair,  1834,  13  S.  901;  Patcrson,  1891,  18  E.  403). 
Even  where  the  matter  in  which  the  debt  was  incurred  by  the  third  party  is 
closely  related  to  the  firm's  business,  a  partner  has  no  implied  authority  to 
bind  his  firm  in  a  guarantee  of  the  debt  due  by  the  third  ]iarty  (L'reffcl, 
1809,  4  Ex.  623  ;  Bell,  Com.  ii.  500 ;  see  also  per  L.  Blackburn  in  ShicU's 
Trs.,  1884,  12  E.  (H.  L.)  14,  at  23).  Of  course  a  guarantee  granted  by 
one  partner  is  ])inding  on  the  firm  in  all  cases  in  whicii  it  appears  that 
the  other  partners  have  either  previously  assented  to  the  giving  of  the 
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guarantee  or  have  subsequently  ratified  it  (Sandilands,  1819,  2  li.  &  Aid. 
673;  In  re  JFcst  of  England  Bank,  1880,  L.  K.  14  Cli.  Div.  317). 

A  company  is  not  bound  by  a  guarantee  granted  by  its  directors, 
managers,  or  other  officials,  unless  their  power  so  to  bind  the  company 
clearly  appears,  expressly  or  by  fair  implication,  in  the  rules,  or  articles,  or 
memorandum  of  association  {S/iicU's  Trs.,  1883,  10  li.  1198;  afid.  by 
House  of  Lords,  1884,  12  K.  (H.  L.)  14). 

An  agent,  however  wide  and  general  be  his  authority  in  conducting  the 
business  of  his  principal,  has  no  implied  power  to  bind  his  principal  by  a 
guarantee  of  tiie  credit  of  a  third  person  {Colvin,  18G7,  5  M.  603; 
Hamilton,  1873,  1  R  72 ;  Simpson's  claim  in  re  Cunninyliam  &  Co.  Lim., 
1887,  36  Ch.  Div.  532). 

Forms  which  the  Contract  may  take. — A  contract  of  cautionry  may  be 
constituted  by  any  writing  wdiich,  on  a  fair  interpretation,  imports  a  promise 
to  a  creditor  to  answer  for  the  payment  of  some  debt,  or  the  performance 
of  some  duty,  in  case  of  the  failure  of  another  person,  who  is  liable  in  the 
first  instance.  In  determining  whether  the  relation  of  principal  and  surety 
exists,  the  law  looks  beneath  the  form  of  the  transaction  to  its  real  nature. 
Thus,  on  the  one  hand,  a  person  may  use  the  term  "  guarantee,"  and  yet  his 
undertaking  may  not  import  an  obligation  of  the  nature  of  cautionry 
{Wilson,  1840,  1  Eob.  App.  137) ;  and,  on  the  other  hand,  although  there  is 
no  express  mention  of  guarantee  or  other  technical  phrase,  the  parties  may 
be  effectually  bound  as  principal  and  surety  (M'Kenzie,  1831,  5  W.  &  S. 
504,  per  L.  Chanc).  The  contract  may  be  made  directly  by  a  letter  of 
guarantee  or  a  bond  of  caution  or  cash  credit,  or  it  may  be  read  out  of  the 
correspondence  and  actings  of  the  parties  (Wallace,  1895,  22  K.  (H.  L.)  56). 
Again,  as  has  been  pointed  out,  the  relation  may  be  constituted  by  an  order 
to  furnish  goods,  or  lend  money,  to  a  third  person,  who  himself  is  liable  in 
payment ;  by  a  Letter  of  Cueuit  (q.v.) ;  by  a  Bond  of  Corroboration  (g.v.) ; 
or  by  a  guarantee  of  payment  or  collection  of  bills  of  exchange  or  promissory 
note,  endorsed  thereon.  Again,  the  relation  of  principal  and  cautioner  may 
arise  out  of  the  construction  put  l)y  the  law  on  the  contract  of  partnership, 
each  partner  of  a  firm  being  a  cautioner  for  the  firm  (Bell,  Frin.  s.  351 ;  Bell, 
Com.  ii.  506) ;  or  out  of  the  interpretation  put  l)y  the  law  merchant  on  the 
signatures  to  l)ills.  Further,  the  cautioner's  obligation  may  be  contained  in 
the  same  instrument  as  the  obligation  of  the  principal  debtor,  or  in  a 
separate  instrument  (Bell,  Com.  i.  364) ;  and  it  may  be  undertaken  either 
previously  to  the  obligation  of  the  principal  debtor, — provided  the  parties 
contemplate  the  future  liability  of  a  third  party  as  the  basis  of  their  present 
contract, — or  contemporarily,  or  subsequently. 

Offer  and  Acceptance. — In  cautionry,  as  in  other  consensual  contracts, 
there  must  be  a  concurrence  of  intention  in  two  parties, — the  cautioner  and 
the  creditor ;  the  former  offers  to  guarantee  the  debt  of  another,  and  the 
latter  accepts  the  offer.  In  regard  to  the  offer,  all  that  is  necessary  is  that 
the  words  convey  the  meaning,  and  are  understood  by  the  other  party 
to  import,  that  the  writer  intends  to  offer  a  uuarantee  ( Wallace,  1895, 
22  11.  (H.  L.)  56  ;  see,  in  particular,  per  L.  Watson,  at  65).  There  is 
frequently  a  difficulty  in  discriminating  between  a  completed  contract 
and  a  mere  proposal  or  tender  of  a  guarantee,  which  must  be  definitely 
accepted  before  it  l)ecomes  a  completed  contract.  An  offer  of  guarantee 
is  not  in  itself  binding:  at  any  time  before  acceptance  it  may  lapse  by 
the  death  of  either  yjarty,  or  be  withdrawn  liy  the  party  making  it.  It 
depends,  however,  on  the  character  and  terms  of  an  offer  whether  express 
notice  of  acceptance  is  required,  or  whether  an  implied  acceptance  by  acting 
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on  it  is  sullicicnt.  Express  acceptuuce  of  the  oiler  is  necessary  in  all  cases 
where  the  oifer  contemplates  such  express  acceptance,  or  where  the  terms 
of  the  olfer  do  not  show  a  clear  intention  on  the  ^lart  of  the  sender  that  it 
should  be  conclusive  (M'/nr,  181:3,  1  M.  &  S.  557  ;  Mozlcy,  1835,  1  C.  M.  &  li. 
G92 ;  Tho}Jison,  1854, 1  ij  1).  !)43 ;  rcUc/,,  18G4,  2  M.  1008).  Also,  any  indication 
in  a  letter  of  guarantee  that  tiie  writer  expects  something  to  be  done  pre- 
liminary to  his  being  bound,  makes  express  notice  of  acceptance  imperative 
(Mozlq/,  1835,  1  C.  M.  &  11.  002).  On  the  other  hand,  where  an  offer  of 
guarantee  is  definite,  unconditional,  and  unandtiguous, — however  elliptically 
it  be  expressed, — a('C('])tance  will  be  implied  if  the  person  to  whom  it  is  sent 
acts  on  it,  though  he  does  not  expressly  notify  his  acceptance  (Pope,  1840,  0 
C.  &  r.  5(;4  ;  Jrallace,  1805,  22  II.  (H.  L.)  50  ;  Kennaway,  1830,  5  M.  &  W. 
408).  This  is  especially  true  where  the  guarantor  directly  undertakes  to  be 
responsible  for  a  debt  already  incurred,  or  where  the  offer  is  to  guarantee  a 
specific  transaction  or  set  of  transactions,  the  amount  and  extent  of  which 
are  definitely  known  to  the  guarantor  at  the  time  of  making  the  ofler 
(Kninairrnj,  1830,  5  M.  &  W.  408  :  lFilso7i  cO  Corse,  1707,  Hume's  Decisions, 
85).  Even,  however,  in. the  case  of  a  guarantee  of  prospective  or  contingent 
debts  to  be  contracted  or  liabilities  to  be  incurred,  the  amount  and  extent  of 
which  are  undefined  and  unknown  to  the  guarantor  at  the  time  of  making  the 
offer,  an  acceptance  may  be  implied  from  conduct  {Eivinq,  1808,  14  F.  C. 
172  ;  Grant,  1818,  G  Dow,  230  ;  see  per  L.  Eldon,  at  252).  Such  a  guarantee 
of  future  dealings,  if  it  is  gratuitous  and  has  not  been  formally  accepted, 
may  be  withdrawn  at  any  time,  as  regards  liabilities  not  actually  incurred, 
on  due  notice  of  revocation  being  sent  to  the  creditor  (0//o?y/,  18G2,  12  C.  B. 
(N.  S.)  748).  AVhere,  by  the  terms  of  the  offer,  liability  under  the  guarantee 
is  made  to  depend  on  certain  contingencies,  it  is  the  duty  of  the  creditor, 
in  addition  to  giving  express  notice  that  he  accepts  the  guarantee,  to  advise 
the  guarantor  of  the  occurrence  of  the  contingencies ;  if  he  fail  to  do  this, 
the  guarantor  may  not  know  that  any  use  has  been  made  of  liis  guarantee, 
and  through  his  ignorance  may  lose  opportunities  of  obtaining  indemnity 
from  the  principal  debtor  {Grant,  1818,  (»  Dow,  230  ;  see  infra  as  to  conditions 
in  guarantees).  Finally,  in  determining  whether  there  exists  a  completed 
contract  of  guarantee,  there  is  frequent  occasion  for  the  application  of  the 
general  rule  in  the  law  of  contract  laid  down  in  Freeman  v.  Cooke  (1848,  2 
Exch.  G54),  and  frequently  approved  :  "  If,  whatever  a  man's  real  intention 
may  be,  he  so  conducts  himself  that  a  reasonable  man  would  believe  that  he 
was  assenting  to  the  terms  proposed  by  the  other  party,  and  that  other  party, 
upon  that  belief,  enters  into  the  contract  with  him,  the  man  thus  conducting 
himself  will  be  equally  bound  as  if  he  had  intended  to  agree  to  the  other 
party's  terms."  Thus,  where  a  defender  signs,  undoubtedly  by  mistake,  a 
guarantee  which  gives  full  effect  to  the  pursuer's  intentions,  and  the  defender 
is  thus  deceived  by  the  reasonable  reading  of  the  guarantee  as  to  what  has 
been  the  pursuer's  meaning,  the  defender  cannot  alter  his  contract  by 
turning  round  and  saying,  "  I  meant  what  I  have  not  stated  ;  and  although 
you  have  relied  upon  my  statement,  I  will  only  be  liable  for  what  I  meant" 
{Hayman,  1872,  25  L.  T.  Q.  B.  003;  Majistmtcs  of  Aberdeen,  1858,  20  D. 
GG8 ;    mdlaee,  1805,  22  R  (H.  L.)  56). 

Nceessity  of  Fairness  of  Fr presentation  on  the  ]mrt  of  the  Creditor. — In 
cautionry,  there  is  no  obligation  on  the  part  of  the  creditor  to  make  a  full 
disclosure  to  the  proposed  cautioner  of  all  the  circumstances  material  to  the 
risk  of  which  the  creditor  may  be  cognisant  ( Foii^^/,  1880,  17  B.  231.  As  to 
the  dilf(>ronce  in  this  respect  between  contracts  of  insurance  antl  contracts 
of  guarantee,  see  per  Blackburn,  J.,  in  Lee,  18G5,  34  L.  J.  C.  P.  131,  at  138).    It 
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lies  with  the  cautioner  or  guarantor  to  satisfy  himself  as  to  the  position  and 
credit  of  the  principal  debtor;  and,  unless  questions  are  put  by  him  to  the 
creditor,  it  is  unnecessary  for  the  latter  ultroneously  to  disclose  what  he 
knows  as  to  the  debtor's  position  {Hamilton,  1845,  4  IJell's  App.  G7).  On  the 
other  hand,  where  tlie  creditor,  either  spontaneously  or  in  reply  to  questions 
by  the  proposed  cautioner,  does  make  a  representation,  such  representation 
must  be  a  full  and  fair  one.  If  the  creditor,  in  making  his  statement, 
conceals  any  fact  which  obviously  or  materially  aficcts  the  risk,  or  if,  even 
from  mere  carelessness,  he  so  misrepresents  the  facts  as  to  mislead  the 
cautioner  as  to  the  hazards  of  his  undertaking,  the  latter  will  be  liberated 
(Bail ton,  1844,  6  D.  536  ;  reversed  1844,  3  Bell's  App.  56  ;  British  Guarantee 
Association,  1853,  15  D.  834).  Further,  a  statement  which  is  true,  so  far  as 
it  goes,  may  be  accompanied  by  such  a  suppression  of  facts  as  to  convey  a 
misleading  impression,  or  may  be  of  such  a  partial  and  fragmentary  nature 
as  that  the  withholding  of  that  which  is  not  stated  makes  that  which  is 
stated  practically  false.  A  cautioner,  who  has  in  this  manner  been  caused 
to  view  the  circumstances  in  a  false  light,  is  entitled  to  get  rid  of  his  obliga- 
tion {Iloijal  Banli  of  Scotland,  1844,  (J  D.  1418).  Still  further,  if  in  the 
relations  between  the  creditor  and  the  principal  debtor  there  exists  some 
fact  material  to  the  risk,  which  the  cautioner  might  naturally  not  expect  to 
exist,  the  non-communication  of  this  material  fact  may  be  treated  as  an  im- 
plied representation  that  it  does  not  exist,  with  the  result  that  the  cautioner 
will  be  liberated  from  his  engagement  {Falconer,  1863,  1  M.  704 ;  see  also 
the  opinions  of  Lords  Lyndhurst  and  Campbell  in  Hamilton,  1845,  4  Bell's 
App.  67).  This  rule,  that  the  concealment  of  a  material  circumstance,  which 
the  cautioner  might  reasonably  not  expect  to  exist,  will  be  construed  as 
constituting  an  implied  representation  that  the  circumstance  in  question  does 
not  exist,  is  most  frequently  illustrated  in  guarantees  of  the  good  conduct  of 
servants  or  agents.  The  position  of  a  guarantor  in  an  obligation  of  this 
kind  is  in  many  respects  more  disadvantageous  than  that  of  the  guarantor 
of  a  money  debt ;  while,  on  the  other  hand,  the  employer  is  usually  in  a 
position  to  form  a  fairly  correct  opinion  as  to  his  servant's  trustworthiness. 
Accordingly,  the  Courts,  in  this  class  of  cases  more  readily  than  in  guarantees 
of  money  debts,  hold  the  contracts  of  cautioners  to  be  void  upon  the  ground 
of  implied  misrepresentation  (Bell,  Com.  i.  380 ;  Bailton,  1844,  3  Bell's  App. 
56;  Frcncli,  1893,  20  E.  966).  So  strictly  is  the  doctrine  of  implied  mis- 
representation applied  in  guarantees  of  the  fidelity  of  servants  or  agents, 
especially  where  the  creditor  is  cognisant  of  previously  discreditable 
conduct  on  the  part  of  the  person  for  whom  the  cautioner  intervened, 
as  in  effect  to  lay  upon  the  creditor  the  whole  duty  of  protecting  the 
interest  of  the  cautioner  by  spontaneously  giving  him  full  information 
as  to  the  character  of  the  person  wliose  conduct  is  guaranteed  ;  and  this 
holds  even  where  the  cautioner  intervenes  wholly  at  the  request  and  in  the 
interest  of  the  employee  (see  per  L.  Trayner  in  French,  1893,  20  E.  966, 
at  973). 

Proof  of  the  Contract. — From  an  early  period,  cautionary  obligations — 
though,  according  to  what  appears  the  better  opinion,  constituted  by  consent 
— could  in  the  ordinary  case  be  proved  only  by  written  instrument  (Ersk. 
iv.  2.  20 ;  Bell,  Com.  i.  388).  Further,  though  the  old  Scots  statutes 
regulating  the  authentication  of  deeds  properly  relate  only  to  operative 
writings  constituting  obligations  or  titles,  and  do  not  apply  to  documents 
used  only  in  modum  prohationis  in  setting  up  consensual  contracts  (see 
Briian,  1892,  19  E.  490,  where  this  matter  is  fully  discussed,  and  the 
authorities    sifted    by    L.     Kyllachy,     whose     reasoning    was     expressly 
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approved  in  the  Inner  House),  yet,  owing  to  the  tendency  in  the  older 
law  in  every  case,  where  proof  in  writing  was  necessary,  to  require  a  formal 
instrument  autlienticated  in  the  manner  jjrescribed  by  the  old  Scots 
statutes,  it  uudi)ul)te(l]y  hocame  tlie  general  lule  to  reipiiro  that  the  written 
instrument  evidencing  the  obligaticju  should  be  holograph  or  probative  in 
terms  of  the  statutes  {Church  of  Eiujhnid  Life  Association  Co.,  1857,  19  D. 
414.  The  law  on  the  subject,  however,  does  not  appear  to  have  been 
perfectly  settled.  Compare,  c//.,  the  contradictory  statements  in  Dickson  on 
Evidence,  s.  600  (3),  and  in  Bell,  Prin.  s.  249).  In  cautionry,  of  course, 
as  in  other  obligations,  an  improbative  writ  was  sullicient  to  evidence 
the  obligation,  if  either  it  had  been  followed  by  rci  interventus  or 
if  it  was  given  in  re  mcrcatoria.  In  other  words,  if  a  man  by  impro- 
bative writing  undertook  a  cautionary  obligation,  and  actings  of  the 
kind  which  he  contemi)lated  followed  upon  it,  then  these  actings 
put  an  end  to  the  locus  pcenitentice,  and  barred  the  party  who  had 
granted  the  informal  obligation  from  any  right  to  resile  (Johnstone, 
1844,  6  D.  875 ;  cf.  Goldston,  18G8,  7  M.  188).  So,  again,  if  a  cautionary 
obligation  were  in  re  mcrcatoria,  it  could  be  validly  proved  by  a  document 
wliich  was  merely  subscribed ;  and  if  the  authenticity  of  the  document 
were  disputed,  its  genuineness  might  be  established  hj  ^rooi prmd  de  jure 
(Bell,  Com.  i.  324 ;  Dickson  on  Evidence,  s.  793).  Further,  at  common  law, 
it  was  well  established  that  guarantees  could,  in  certain  cases,  be  proved 
without  the  existence  of  writing  in  any  form.  Thus  it  had  always  been 
held  that  the  obhgation  of  a  cautioner,  at  least  where  it  had  been  followed 
by  rci  interventus,  might  be  established  by  an  oath  on  reference  (Bell,  Prin. 
s.  249 ;  Dickson  on  Evidence,  i.  s.  602).  Again,  where  a  cautionary  obli- 
gation was  an  integral  part  of  a  larger  contract  competent  to  be  set  up  by 
parole  evidence,  the  parole  evidence  was  admitted  to  set  up  the  subsidiary 
contract  of  the  cautioner  as  well  as  the  larger  contract  (Bell,  Prin.  s.  249 ; 
Bell,  13  Nov.  1812,  r.  C). 

Proof  of  the  Contract  under  the  Mercantile  Amendment  Ad,  1856. — 
It  is  provided  by  the  Mercantile  Law  Amendment  Act,  1856  (19  &,  20 
Vict.  c.  60,  s.  6),  that  "  all  guarantees,  securities,  or  cautionary  ol3ligations 
made  or  granted  by  any  person  for  any  other  person,  and  all  representa- 
tions and  assurances  as  to  the  character,  conduct,  credit  and  ability,  trade 
or  dealings  of  any  person  made  or  granted  to  the  effect,  or  for  the  purpose, 
of  enabling  such  person  to  obtain  credit,  money,  goods,  or  postponement  of 
payment  of  debt,  or  of  any  other  obligation  demandable  from  him,  shall  be 
in  writing,  and  shall  be  subscribed  by  the  person  undertaking  such 
guarantee,  security,  or  cautionary  obligation,  or  making  such  representa- 
tions or  assurances,  or  by  some  person  duly  authorised  by  him  or  them ; 
otherwise  the  same  shall  have  no  effect."  The  effect  of  this  provision  is 
clearly  to  compel  the  Courts  to  refuse  to  enforce  a  guarantee  or  cautionary 
obligation,  however  com])letely  it  may  be  proved,  imless  it  is  in  writing  and 
signed  as  the  statute  prescribes.  The  Act  does  not,  how^ever,  decide 
whether,  in  any  given  case,  the  mere  signature  of  the  granter  is  enough, 
or  whether  the  document  must  be  hologra])h  or  probative.  The  question 
whether,  in  any  particular  case,  formal  attestation  is  necessary,  remains  there- 
fore to  be  settled  by  the  rules  in  force  before  the  Act  (see  L.  M'Laren's  note 
on  this  provision  of  the  Mercantile  Law  Amendment  Act  in  his  edition  of 
Bell,  Com.  i.  407).  As  has  been  pointed  out,  the  earlier  law  on  this  matter  is 
not  free  from  doubt.  On  the  one  hand,  it  is  laid  down  by  Prof.  Bell  that 
"a  writing  of  whicli  the  suliscription  is  acknowledged  is  good  evidence  of 
cautionry  "  (Bell,  Prin.  s.  240)  ;  and  if  writing  in  cautionry  is  required  only 
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by  way  of  proof  and  not  in  solenniity  (see  supra,  p.  336),  it  would  be  more 
in  accordance  with  principle  to  hold  that  a  forum  11  y  attested  writing  was  not 
necessary  (see  per  L.  Kyllachy  in  Bryan,  1892,  19  R  490).     On  the  other 
hand,  there  is  woiglity   authority  for  holding  that,  at  common  law,   the 
writino-,  if  neither  followed  by  rei  intcrvcntus  nor  granted  in  re  mcrcatoria, 
must  be  formally  authenticated  in  terms  of  the  statutes  (see  authorities 
collected  in  Dickson  on  Uvidence,  s.  602 ;  also  Church  of  England  Life  & 
Fire  Assurance  Co.,  1857,  19  D.  414).     Certainly  the  words  of  sec.  6  of  the 
]\Iercantile  Law  Amendment  Act  do  not  appear  to  contcm])late  that,  in 
addition  to  the  obligant's  signature,  the  document  should  be  formally  attested. 
It  is  noteworthy,  also,  that  under  the  corresponding  statutory  provision  in 
England  (the  Statute  of  Frauds,  29  Chas.  ii.  c.  3,  s.  4)  the  mere  signature 
of   the  granter  of  a    guarantee    is  sutticient    without  further  attestation ; 
and  it  "has   been  expressly  laid   down  by  the  highest  authority,  that  the 
effect  of   sec.  6  of   the    Mercantile   Law   Amendment   Act  has  been  to 
extend  the  law  of  England  on  this  particular  matter  to  Scotland  (see  per  L, 
Blackburn  in    Walkers  Trs.,  1880,  7  R  (H.   L.)  85,  at  88).     (Compare  the 
construction  put  by  the  Courts  on  the  somewhat  analogous  provision  in 
the  Statute  1695,  c.  5,  that  the  written  proof  of  trust  shovdd  be  "lawfully 
subscribed   by  tlie  person  alleged  to  be  trustee." )     The  question,  however, 
whether  a  formally  attested  document  is  necessary,  or  whether  a  writing 
merely  signed  by  the  granter  is  sufficient,  is  in  most  cases  one  rather  of 
theoretical  interest  than  of  practical  importance.     In  all  mercantile  guaran- 
tees a  writing  signed  merely  by  the  guarantor  or  his  agent  is  sufficient 
[Paterson,  31  Jan.  1810,  E.  C;  affd.  H.  L.  1814,  6  Pat.  38 ;  as  to  whether  a 
letter   of  guarantee   for   advances   by   a  bank   to   a   merchant   is   in   re 
mcrcatoria,    see    Johnstone,    1844,    6    D.    875,    and    Nationcd    Bank    of 
Scotland  Lim.,  1892,  19  11.  885).     Again,  if  advances  have  been  made  on 
the  faith  of  the  obligation,  or  if  it  has  been  acted  on  by  the  creditor,  it 
would  be  binding,  upon  the  principle  of  rei  interventus.     On  the   other 
hand,  if  an  informal  letter,  merely  signed  by  the  guarantor,  has  not  been 
acted  on,  and  has  not  been  expressly  accepted  by  the  creditor,  the  granter 
may    withdraw   it   at  any   time   before   it  is   acted  on  (per  L.  Eldon  in 
Grant,  1818,  6  Dow,  239).     Also,  of  course,  a  party  who  takes  a  letter  of 
guarantee  which  is  neither  holograph  nor  attested,  exposes  himself  to  the 
disadvantage  of  having  to  prove  not  only  the  genuineness  of  the  signature, 
but  also  that  the  signature  was  adhibited  to  the  document  as  it  stands,  or 
that  there   was  authority  to  write  over  it  what   appears  to  have  been 
written  Ihare  {Wylie  &  Lochhead,  1889,  16  B.  907). 

Statutory  Requisites  of  Authentication. — The  provisions  in  sec.  6  of  the 
Mercantile  Law  Amendment  Act  are  in  substance  the  same  as  the  enact- 
ments contained  in  the  English  statutes  known  respectively  as  the  Statute 
of  Frauds  (29  Chas.  ii.  c.  3,  s.  4)  and  L.  Tenderden's  Act  (9  Geo.  iv.  c.  14, 
s.  6) ;  and  the  purpose  and  effect  of  tliis  section  was,  as  ex|)lained  by  L. 
Blackburn,  to  extend  the  law  of  England  in  this  particular  matter  to 
Scotland  (per  L.  Blacklmrn  in  Walkc7-'s  Trs.,  1880,  7  K.  (H.  L.)  85,  at  88). 
Accordingly,  the  English  decisions  on  the  corresponding  sections  of  these 
English  statutes  are  in  point  in  determining  the  true  interpretation  of  sec. 
6  of  the  Scots  statute. 

Fo7-m  and  Contents  of  the  Writing  required  hy  the  Statute. — In  England 
it  is  quite  settled  that  writing  is  necessary  only  in  evidence  of  the 
contract,  and  not  in  solemnity  ;  and  though  the  words  of  the  Scots  statute, 
"  otherwise  the  same  sliall  liave  no  effect,"  are  stronger  than  the  correspond- 
ing words  of  the  English  statute,  it  is  probable  that  the  correct  interpretation 
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of  the  Scots  .statute  is  siuiilar  (see  opinion  of  L.  Welhvood  in  irallan:, 
1895,  22  E.  (II.  L.)  50,  at  58).  As  to  the  form  of  tlie  writing,  it  is  held 
in  England  that  the,  nann-s,  or  a  suflicient  description  of  the  contract- 
ing parties,  particularly  of  the  parLv  guaranteed,  must  appear  ex  facie 
of  the  written  document  (  Wlll'uum,  1859,  29  L.  .1.  (,>.  1'..  1 ).  In  a  Scots  case, 
however,  a  guarantee  for  the  payment  of  an  instalment  of  a  ccjmposition  on 
a  l)aid<rupt  estate  was  IhM  not  in  he  void  hy  reason  of  the  creditors  in  the 
ol)ligation  not  heing  definitely  named— it  h(;ing  clear  who  the  persons  were 
in  whose  favour  it  constituted  a  right  {Cl(ij>j"rton,  1881,  8  li.  1004).  Also 
the  promise  must  be  reasonably  clear  :  for  if  the  writing  is  so  vague  that  the 
nature  of  the  undertaking  cannot  lie  made  out  from  the  terms  of  the 
instrument,  it  will  not  constitute  a  sullicient  memorandum  of  the  promise, 
and  parole  evidi'uce  is  not  admissible  to  supjjly  or  make  out  the  promise 
(Ilulmrs,  1859,  28  L.  J.  C.  P.  :i01).  The  agreement  need  not  be  evidenced 
by  a  single  paper;  it  is  enough  if  the  cautioner's  undertaking  can  be  read 
out  of  a  innnber  of  separate  papers,  provided  there  exists  sufficient  connec- 
tion in  sen.se  between  them  to  enaljle  the  Court  to  couple  them  together  and 
treat  them  as  one  document  (/An»//;r/',s/ry/,  1845,  12  CI.  &  Fin.  45  ;  liidijicau, 
1857,  G  li.  L.  C.  2:58).  This  connection,  however,  cannot  be  set  up  l)y  parole 
evidence  ;  it  must,  in  order  to  satisfy  the  statute,  appear  upon  the  face  of 
the  documents  themselves  {Crane,  1868,  L.  E.  4  C.  P.  123,  per  Willes,  J. ; 
Fcircc,  1874,  L.  P.  9  Q.  P..  210  ;  Oliver,  1890,  L.  P.  44  Ch.  Div.  205  ;  Taylor, 
L.  P.  [189;!]  2  Q.  B.  65).  The  writing  may  be  contained  in  a  letter  to  a  third 
person  {Gibson,  1865,  L.  P.  1  C.  P.  1) ;  or  it  may  be  merely  an  oiler  which 
has  met  with  an  express  acceptance,  or  which  has  been  impliedly  accepted 
by  being  acted  wi^oxx  {Wallace,  1845,  22  P.  (H.  L.)  56;  Poivcrs,  1855,  4  El. 
Sc  Bl.  511  :  Smith,  1857,  2  C.  B.  (N.  S.)  67).  The  i)urpose  for  which  the 
memorandum  was  made  is  quite  immaterial,  provided  it  embody  the  terms 
of  an  agreement,  and  is  signed  by  the  party  undertaking  the  oldigation 
{re  Iluylc,  L.  P.  [189:;]  1  Ch.  84). 

S/(hscrij)fin)i  nr/ulri'd  hy  the  Sfafufc. — As  regards  the  subscription,  it  is 
sufficient  if  tlie  writing  is  signed  by  the  person  against  whom  it  is  sought 
to  found  liability,  or  by  some  one  authorised  by  him.  Parole  evidence  is 
admissible  to  show  whether  the  surety  really  signed  the  writing,  and  in 
what  capacity  he  signed  it,  provided  that  such  evidence  does  not  contradict 
the  document  itseU{Youny,  188:1,  L.  P.  11  Q.  B.  D.  651).  If  the  document 
be  neither  holograph  nor  tested,  the  creditor  must  of  course  be  prepared  to 
prove  not  only  the  genuineness  of  the  signature,  but  also  that  it  was 
adhibited  to  the  document  as  it  stands,  or  that  there  was  authority  given  to 
write  over  it  what  appears  to  have  been  written  there  {Wylic  <.(■  Luchhcad, 
1889,  16  P.  907).  In  construing  the  4th  sec.  of  the  Statute  of  Frauds, 
which  requires  a  "  signature"  and  not  a  "subscription,"  the  English  Courts 
have  held  that  the  signature  need  not  be  at  the  end  of  the  writing,  but  that 
it  is  sufficient,  in  whatever  part  of  the  document  it  be  introduced,  if  it 
authenticate  and  affirm  the  contents  (6'a/o?i,  1867,  L.  P.  2  H.  L.  127;  L'vans, 
L.  P.  [1 892]  1  Q.  B.  59:3  ;  re  Hoylc,  L.  P.  [1893]  1  Ch.  84 ;  Sims,  L.  P.  [1894] 
2  Ch.  318).  The  use  of  the  more  definite  term  "  subscribed  "  in  sec.  6  of  the 
Mercantile  Law  Amendment  Act,  instead  of  the  more  general  term  "signed" 
in  the  English  statute,  may  lead  our  Courts  to  a  more  strict  interpretation 
of  what  is' required  to  satisfy  the  Sots  statute.  In  p:ngland,  the  initials  of 
the  obligant,  or  his  mark,  are  a  sufficient  signature  within  the  statute 
(Notes  in  Smith's  Leading  Cases,  10th  ed.,  i.  322). 

The  authority  of  the  person  authorised  to  sul^scribe  may  be  either 
express  or  implied,  and  need  not  be  proveablc  in  writing  (t^«"uvs  P- P- [l^^l] 
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1  Ch.  38-4).  Wherever  one  has  authority  to  enter  into  a  contract  of 
guarantee  on  behalf  of  another,  he  has  an  implied  authority  to  sign  the 
writing  which  is  necessary  for  the  effectual  execution  of  the  contract 
{Biirnil,  18G2, 1  H.  &  C.  11-^).  So  a  partner  is  an  agent  authorised  to  sign 
on  behalf  of  all  the  members  of  his  firm,  provided  that  the  guarantee  in 
question  is  given  in  a  transaction  in  the  line  of  the  partnership  business 
{ex  parte  Hardimj,  1879,  L.  R.  12  Ch.  Div.  557). 

Bides  of  Construction. — Where  a  cautionary  obligation  is  embodied  in  a 
formal  bond,  it  is  a  general  rule  of  construction  that  the  obligation  of  the 
cautioner  is  to  be  interpreted  strictly  (Bell,  Prm.  ss.  251,  285,  and  cases 
there  cited).  The  strict  interpretation  of  a  bond  of  caution  means  practic- 
ally that  the  cautioner's  responsibility  is  not  extended  beyond  the  precise 
terms  of  his  engagement,  and  that,  where  these  terms  are  aml)iguous,  the 
cautioner  has  the  benefit  of  the  doubt  (Baird,  1835,  14  S.  41 ;  Napier,  1840, 

2  D.  55G  ;  affcl.  1842,  1  Bell's  App.  78).  On  the  other  hand,  where  a 
cautioner  is  bound  in  an  ordinary  mercantile  guarantee,  there  is  no  pre- 
sumption either  way  in  regard  to  the  construction  of  the  document.  Such  a 
document  is  construed  according  to  its  fair  meaning,  when  read  in  the  light 
of  surrounding  circumstances  (Veitch,  1864,  2  M.  1098;  Caledonian  Bank, 
1870,  8  M.  862).  Very  often  the  writing  containing  a  guarantee  is  quite 
informal,  or  is  expressed  in  highly  elliptical  language,  so  that  it  is  difficult 
to  get  any  definite  meaning  out  of  it  by  construing  the  document  by  itself. 
In  these  circumstances  it  is  both  competent  and  necessary,  before  the  con- 
tract can  be  applied,  to  ascertain  the  position  of  the  parties  at  the  date 
when  the  transaction  was  entered  into  (Barr,  1840,  3  D.  59 ;  Caledonian 
Banking  Co.,  1870,  8  M.  862).  So  the  usage  of  the  trade,  in  respect  to 
which  a  mercantile  guarantee  is  granted,  may  be  proved  by  parole.  Such 
evidence  may  attach  a  special  meaning  to  expressions  in  the  document,  and 
may  also  be  important  in  determining  the  nature  and  extent  of  the  liability 
incurred  by  the  guarantor  {Maclaggan,  19  Nov.  1813,  F.  C. ;  Caldcr  &  Co., 
1889,  17  R.  74,  see  per  L.  1\  Inglis).  While  parole  evidence  of  surrounding 
circumstances  or  of  trade  usage  is  competent  to  expound  the  language  and 
ascertain  the  real  intention  of  the  contracting  parties  as  expressed  in  the 
writing,  it  cannot  avail  to  contradict  or  vary  the  language  of  the  written 
contract ;  and,  further,  the  proof  of  mere  verbal  communings  or  statements 
made  by  the  parties  at  the  time  when  the  guarantee  was  given  is  always 
incompetent  {Tliorhurn,  1863,  1  M.  1169,  per  L.  Deas).  In  all  cases,  the 
construction  of  a  guarantee,  as  of  any  other  written  contract,  is  a  question 
for  the  Court  alone ;  and  the  examination  of  witnesses  as  to  the  inter- 
pretation which  they  w^ould  put  upon  the  written  instrument  is  incompetent 
(see  opinions  in  Calder,  1831,  5  W.  &  S.  410  ;  Kirkland,  1839,  3  Macq.  766). 

Conditions  precedent  to  the  Cautioner's  LiaMlity  resulting  frovi  Agreement. 
— A  condition  may  be  imported  into  a  guarantee  either  by  means  of  a 
representation  or  undertaking  by  the  creditor,  on  the  basis  of  which  the 
contract  is  made  {Culercuch  Cotton  Co.,  1823,  2  S.  (N.  S.)  450  ;  Haworth  &  Co., 
1891,  18  R.  563),  or  in  the  form  of  an  express  agreement  between  the 
parties,  which,  in  the  ordinary  case,  is  embodied  in  the  terms  or  provisions 
of  the  written  instrument,  but  may  be  imported  into  it  l)y  reference 
( IValkcr,  1837,  15  S.  526).  In  contracts  of  guarantee,  both  undertakings 
preliminary  to  the  contract  and  provisions  or  stipulations  in  the  contract 
itself  are  readily  construed  by  the  Courts  as  constituting  conditions,  especi- 
ally where  the  obligation  of  the  cautioner  has  Ijeen  undertaken  gratuitously  ; 
and  when  once  an  undertaking  or  stipulation  is  ascertained  to  be  a  con- 
dition, the  breach  or  non-fulfilment  of  it  on  the  part  of  the  creditor  eo  ipso 
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liljerates  the  cautioner  from  his  engagement,  though  it  cannot  be  shown 
tluit  the  latter  has  incurred  any  loss  through  its  non-performance  {Grieve, 
1839,  1  D.  738 ;  Drummond,  1834,  14  S.  437).  By  express  stipulation,  acts 
or  events  of  tlio  most  various  kinds  may  ho  made  c<jndili»jns  precedent  to 
the  cautioner's  liabiHty.  "Parties  may  think  some  matter,  apparently  of 
very  trivial  importance,  essential ;  and  if  tliey  sulliciently  express  an  inten- 
tion to  make  the  literal  fultilment  of  such  a  thing  a  condition  precedent,  it 
will  be  one"  (per  Blackliurn,  J.,  in  ]kttl„i,  1870,  1  Q.  B.  D.  18:;,  at  187). 
Tlie  conditiijus  which  are  most  C(jmmonly  expressly  stipulated  for,  are 
those  of  a  precautionary  nature  made  with  a  view  to  guard  tlie  cautioner 
against  loss,  as,  for  instance,  that  a  policy  of  insurance  be  effected  (  Watts, 
7  H.  &  N,  353) ;  that  an  invoice  and  note  of  the  price  of  the  goods,  whose  pay- 
ment is  guaranteed,  sliould  1)0  sent  {Thomson,  1854,  10  D.  043);  that  the 
principal  debtor  shtjuld  periodically  account  to  the  creditor  (//c^;/a7^o/i,  1700, 
Mor.  2091) ;  that  satisfactory  references  be  given  {Morten,  1863,  33  L.  J.  Ex. 
54).  A  condition,  tiiough  not  expressly  stipulated  for,  may  be  read  out  of 
the  terms  of  a  guarantee.  Where,  for  exam])lo,  a  guarantee  boars  to  be  under- 
taken in  consideration  of  something  being  done  by  the  creditor,  the  doing 
of  that  thing  is  a  condition  precedent  to  the  creditor's  right  to  enforce  the 
guarantee  {Lmorence,  18G2,  31  L.  J.  C.  P.  143 ;  Rolt,  1856,  18  C.  B.  673). 
Similarly,  where  in  a  guarantee  a  certain  course  of  conduct  is  marked 
out  for  the  creditor,  the  mode  of  procedure  so  marked  out  must  not  be 
departed  from  by  the  creditor ;  for  such  a  departure  would  be  a  violation  of 
the  implied  agreement  between  the  parties  {Murray,  1882,  9  li.  1040 ;  cf. 
also  Drummond,  1836,  14  S.  437). 

Proof  of  Conditions  not  contained  in  tlie  Written  Instrument. — An  under- 
taking by  the  creditor,  or  an  agreement  between  the  creditor  and  the 
cautioner,  may  be  quite  effectual  to  constitute  a  condition  precedent  to  the 
liability  of  the  cautioner,  although  it  is  separate  from  the  written  contract, 
and  is  not  referred  to  in  the  bond  of  caution  or  letter  of  guarantee 
{Stein's  Assir/nees,  1833,  11  S.  373;  affd.  1834,  7  W.  &  S.  489;  Cidcrcuch 
Cotton  Co.,  1823,  2  S.  (N.  S.)  450 ;  Wilson,  1833,  11  S.  345).  As  regards 
the  proof  of  undertakings  and  agreements,  which,  though  existing  apart 
from  the  written  instrument  setting  forth  the  contract,  yet  serve  to  import 
conditions  into  the  cautioner's  obligation,  it  is  a  general  rule  that  they  can  be 
set  up  only  by  writing  or  by  the  oath  of  the  party  whose  right  is  limited  by 
the  alleged  condition  (Jc^cZsow,  1875,  2  E.  882  ;  Dickson  on  Evidence,  ss.  1017, 
1020) ;  for  when  parties  embody  their  agreement  in  a  written  instrument, there 
is  a  presumption  that  the  instrument  contains  a  full  exposition  of  the  terms 
of  the  agreement  (Tait  on  Evidence,  316).  The  presumption  that  the  written 
contract  contains  all  the  terms  and  comlitions  of  the  agreement,  may,  how- 
ever, be  rebutted,  and  the  door  may  be  opened  to  oral  proof  by  admissions  on 
record  that  the  written  contract  does  not  contain  a  true  or  full  account  of 
the  transaction,  or  by  the  production  of  writings  of  the  creditor,  however 
informal,  leading  to  a  similar  conclusion  {lilaclcwood,  1858,  20  D.  6.'U  ; 
Grant's  Trs.,  1875,  2  R  377 ;  M'Murray,  1894,  31  S.  L.  E.  531 ;  Cidcreuch 
Cotton  Co.,  1823,  2  S.  (N.  S.)  450).  While  it  is  only  in  special  circumstances 
that  it  is  competent,  in  a  question  Itetween  the  creditor  and  the  obligants, 
to  add  a  term  or  condition  to  a  formal  written  contract,  or  to  qualify  the 
written  instrument,  by  parole  evidence,  it  is  always  admissible  to  lead  oral 
evidence  to  establish  agreements  betw^een  the  obligants  with  a  view  to  regu- 
lating their  rights  and  liabilities  inter  se  {Kilpatncl-,  1841,  4  I).  109  ; 
Smollrtt,  1793,  Mor.  12354).  Thus  an  agreement  between  the  cautioner- 
obHgants  in  a  cash-credit  bond,  under  which  a  special  security  was  to  be 
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held  by  one  of  the  cautioners  and  not  to  to  be  communicated  by  him  to  the 
others,  was  allowed  to  be  proved  by  parole  {Hamilton,  1889,  16  K.  1022). 
The  oral  evidence  in  such  a  case  is  not  ad(hiced  for  the  purpose  of  contra- 
dicting or  altering  the  conditions  of  the  written  document,  but  to  prove  a 
separate  agreement,  regulating  the  mutual  riglits  of  the  cautioners  inter  se. 

In  the  common  case  of  a  cautionary  obligation  being  constituted 
through  the  machinery  of  a  bill  of  excliauge  or  promissory  note,  the 
competency  of  parole  evidence  in  proving  collateral  agreements,  importing 
conditions,  has  been  greatly  widened  by  sec.  100  of  the  Bills  of  Exchange 
Act,  1882,  which  provides  that  "  in  any  judicial  proceeding  in  Scotland, 
any  fact  relating  to  a  bill  of  exchange,  bank  cheque,  or  pronussory  note, 
which  is  relevant  to  any  question  of  lial)ility  thereon,  may  be  proved  by 
parole  evidence"  (45  &  40  Vict.  c.  01,  s.  100).  The  cilect  of  this  section  is 
probably  to  assimilate  the  law  of  Scotland  in  this  matter  to  that  of 
England  ;  and  in  England  a  supplementary  agreement,  entered  into  between 
the'creditor  and  the  parties  to  a  bdl  or  note,  and  qualifying,  or  rendering 
conditional,  the  liability  of  a  party  to  the  bill  or  note,  may  be  proved  by 
parole  {Lawrence,  1862,  31  L.  J.  0.  P.  143).  Parole  evidence,  however,  is 
still  incompetent  to  contradict  the  contract  on  the  l)ill  or  note  {National 
Bank  of  Australia,  1891,  18  E.  629 ;  Gibson's  Trs.,  1896,  23  Pt.  414). 

Conditions  'precedent  to  the  Cautioners  TAahdity  implied  hy  Lavj. — Certain 
conditions  precedent  to  the  liability  of  a  cautioner  are  implied  by  law.  Thus 
it  is  an  implied  condition  of  the  liability  of  a  cautioner,  that  there  should 
come  into  existence  a  valid  obligation  on  the  part  of  the  principal  debtor 
{Lahcman,  1894,  L.  E.  7  H.  L.  17);  also  that,  before  the  cautioner  be 
called  on,  the  principal  debtor  should  have  failed  to  perform  his  obliga- 
tion. So,  where  several  persons  are  to  join  in  a  cautionary  oljligation, 
it  is  a  condition  precedent  to  the  liability  of  each  signatory  that  the 
bond  should  be  dulv  signed  by  the  whole  number  {Faterson,  1844, 
6  I).  987;  Frovincial  Assurance  Co.,  1858,  20  D.  465.  In  bonds  of 
judicial  cautionry,  however,  there  is  no  duty  on  the  creditor  to  see  that 
the  bond  is  duly  signed ;  and  accordingly,  in  a  bond  of  caution  in  a 
suspension,  it  was  held  that  the  fact  of  one  of  the  cautioner's  signatures 
turning  out  to  be  forged,  did  not  prevent  the  bond  being  enforced  against 
the  others  wlio  had  signed  {Simpson,  1860,  22  D.  679)).  So  it  is  an  impHed 
condition  of  the  continuance  of  the  liability  of  a  cautioner,  that  in  all 
transactions  subsequent  to  the  original  contract  the  creditor  preserve 
intact  all  the  cautioner's  remedies.  (As  to  the  acts  on  the  part  of  the 
creditor  which  liberate  the  cautioner,  see  infra,  p.  34  et  seq.) 

Extent  of  Cautioners  LiaUlity. — As  cautionry  is  a  strictly  accessory 
contract,  it  is  a  fundamental  rule  that,  while  a  cautioner  may  be  bound  for 
the  whole  of  the  princii)al  debt,  he  can  in  no  case  be  bound  for  a  greater 
sum  than  that  due  by  the  principal  debtor  (Ersk.  Inst.  iii.  3,  64 ;  Jackson, 
1875,  2  E.  882).  While  the  cauti(mer's  obligation  cannot  be  more  onerous 
than  that  of  the  principal  debtor,  it  may  be  in  any  degree  less  onerous,  either 
in  respect  of  its  amount  or  in  respect  of  the  time,  place,  or  manner  of  its  per- 
formance (Just.  hist.  iii.  21.5;  Dig.  46.  1.  8.  7).  In  the  ordinary  case,  where 
there  is  no  limitation  or  restriction  on  the  cautioner's  liability,  the  cautioner 
is  held  to  have  made  himself  liable  for  the  actual  transaction  as  arranged 
between  the  principal  parties,  so  that  the  measure  of  his  liability  is  the 
total  actual  loss  sustained  by  the  creditor  from  the  debtor's  failure  to  per- 
form liis  obligation  {Colder  &  Co.,  1889,  17  E.  74;  Anderson,  1876,  3  E.  608). 
On  the  same  principle,  the  cautioner's  liability,  if  his  guarantee  is  under- 
taken  in   general   terms,   extends   to   any  incidental   debts   due   by   the 
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piiucipiil  debit ir  tn  Uie  creditor  urising  directly  out  of  the  primary  obliga- 
tion ;  as,  for  instance,  to  a  claim  for  interest  on  the  debt,  if  it  Ije  not  paid 
when  due  {Ackerman,  184G,  IG  M.  &  W.  99):  or  to  a  claim  for 
expenses  necessarily  incurred  by  the  creditor  (Clarke,  1S33,  12  8. 
158).  A  creditor,  however,  to  whom  a  guarantee  has  been  given,  must 
be  cautious  in  incurring  incidental  exjicnses,  in  reliance  upon  being 
recouped  liy  the  guarantur  {Grant,  1853,  15  D.  424;  Calvin,  1841,  8  M.  & 
W.  G80).  No  act  of  the  princii)al  debtor  can  enlarge  the  cautioner's 
liability,  and  no  admission  or  acknijwledgment  by  him  can  burden  the 
cautioner  with  responsibility  for  any  sum  other  than  that  which  was 
really  due  {£Jx  parte  Young,  in  re  Kitchin,  1881,  17  Ch.  l)i\'.  GG8).  In 
estimating  the  extent  of  a  cautioner's  liability,  the  precise  terms  of  his 
obligation  are  looked  to,  and  any  restriction  therein  indicated  will  be  given 
etl'ect  to  against  the  creditor.  Such  a  restriction  may  be  read  out  of 
expressions  in  the  narrative  of  the  bond  {Napier,  1840,  2  i).  55G ; 
add.  1842,  1  Bell's  App.  78) :  or  may  arise  from  the  strict  construction  put 
on  phrases  or  terms  in  the  body  of  the  instrument  {North  of  Scotland  Hank, 
1882,  10  11.  217;  Hennie,  18GG,  4  M.  GG9) ;  for,  as  has  been  pointed  out, 
formal  bonds  of  caution  are  construed  strictly  in  favour  of  the  cautioner. 
So,  if  one  becomes  cautioner  for  a  person  as  the  holder  of  a  particular  office, 
his  liability  does  not  extend  beyond  the  principal  debtor's  intromissions  in 
that  particular  office  {Maxu'cU's  Trs.,  18G2,  24  D.  1181;  Morland,  18:;i, 
9  S.  478;  University  of  Glasgoiu,  1700,  M.  2104).  Again,  a  guarantee  is 
presumed  to  refer  only  to  future  dealings,  and  will  not  cover  existing 
debts  or  past  intromissions  of  the  principal  debtor,  unless  the  language  of 
the  cautioner's  obligation  is  clearly  broad  enough  to  include  them  (Bell, 
rrin.  s.  285  ;  Diikcs,lS'2b,  4  S.  69  ;  Patcrson,  1844,  G  i).  987,  at  995).  If  a 
bond  or  guarantee  is  given  by  a  cautioner  to  secure  the  payment  of  goods 
sold  to  the  principal,  or  the  repayment  of  money  advanced  to  the  principal, 
and  a  certain  sum  is  named  beyond  which  the  cautioner  is  not  to  be  liable, 
the  effect  of  this  limitation,  in  the  ordiiuiry  case,  is  not  to  restrict  the 
dealing  between  the  creditor  and  the  principal  debtor,  but  merely  to  protect 
the  cautioner  from  being  liable  beyond  the  amount  named  (Bell,  Frin.  s.  285  ; 
Smith,  Mercantile  Laiv,  10th  ed.,  i.  579).  The  limitation,  however,  may  be  so 
expressed  as  to  render  it  a  condition  of  the  cautioner's  liability  that  the 
dealings  between  the  principal  debtor  and  the  creditor  shall  not  exceed  the 
limit  named ;  and  if  this  appears  to  be  the  intention  of  the  parties,  the 
cautioner's  obligation  will  be  void  if  the  purchases  or  advances  go  beyond 
the  limit  {Kinross,  1G77,  3  Bro.  Supp.  212).  If  a  guarantee  bears  to  be 
granted  to,  or  for,  a  i)articular  person  or  firm,  the  liability  of  the  cautioner 
is  limited  to  the  advances  made  or  goods  furnished  by,  or  to,  the  particular 
person  or  firm  named  {Steivart,  1803,  Hume,  91 ;  Boicie,  1840,  2  J).  lOGl ; 
r/iilip,  21  Feb.  1809,  F.  C. ;  Montcfiore,  1863,  12  W.  E.  ^Z). 

Confinvinf/  and  Limited  Guarantees. — A  question  frequently  arises  as  to 
the  extent  of  time  during  which  a  guarantor  is  liable  for  the  transactions 
of  the  principal  debtor.  If  the  undertaking  of  the  cautioner  covers  a 
course  of  dealings  to  be  carried  on  from  time  to  time,  to  which — though  a 
limit  may  be  set  in  point  of  amount — no  limit  of  time  is  set,  either 
expressly  or  by  implication,  it  is  a  standing  or  continuing  guarantee,  and 
the  cautioner  is  liable  for  any  balance  which  may  from  time  to  time  be 
due  by  the  principal  debtor  to  the  creditor.  Where,  on  the  other  hand,  a 
particular  transaction  or  definite  set  of  transactions  is  pointed  out,  or 
where  the  liability  of  the  guarantor  is  definitely  limited  to  a  sjiecified 
time,  it  is  a  limited  or  non-continuing  guarantee,  and  payments  made  by 
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the   principal   debtor   to   the    creditor   after   the   particular   transactions 
referred  to,  or  after  the  expiry  of  the  specified  period,  go  to  reduce  the 
cautioner's    liability    to    the    extent    of    these    payments.        In    doter- 
minino;    to    which    category    any    given    guarantee    belongs,    not    much 
assistance   is    to   be   derived    from   precedents;    for,  though    there    have 
been   many   cases   turning   on  this   distinction,  each    case   is   necessarily 
to  a  large  degree  special,  being  decided  not  only  upon  the  actual  words 
used,  but  also  largely  on  the  circumstances  in  which  they  were  used  (see 
per  L.  J.  C.  Inghs  in  Calcdoman  Banlhig   Co.,  1870,  8   M.  862).     It  is 
to  be  observed,  however,  that  the  mere  fact  that  a  guarantee  bears  to  be 
for  a  fixed  sum  of  money,  does  not  make  the  guarantee  limited  in  the  sense 
of  being  applicable  only  to  a  particular  transaction  or  set  of  transactions 
within  a  definite  period.     In  cash-credit  bonds,  for  example,  the  liability  is 
limited  in  amount,  and  yet  such  bonds  are  continuing  guarantees.     (The 
specialties  relating  to  the  liability  of  cautioners  under  cash-credit  bonds  are 
treated  under  Cash-Credit  (Bond  for),  and  therefore  are  not  dealt  with  in 
this  article).     The  course  of  dealing  between  the  creditor  and  the  principal 
debtor,  with  reference  to  which  the  guarantee  was  given,  and  which  the 
guarantor  is  presumed  to  know,  is  an  important  element  in  determining 
whether  a  guarantee  is  continuing  or  limited  (Calder  &  Co.,  1889,  17  R.  74). 
Thus,  where  a  guarantee  has  reference  to  a  current  account,  or  is  given  in 
connection  with  a  course  of  dealing  or  trade,  which  in  its  nature  goes  on 
for  a  length  of  time,  it  will  readily  be  construed  as  continuing   (Forbes, 
1830,  8  S.  865  ;  Caledonian  Banking  Co.,  1870,  8  M.  862  ;    compare  the 
English  cases,  Laurie,  1869,  L.  R.  4  C.  P.  622,  and  Nottingham  Hielc,  Skin 
and  Fat  Market  Co.,  1873,  L.  R.  8  C.  P.  694).     The  employment  of  the 
word  "any"  in  the   guarantee   points   strongly  to   the   guarantee   bemg 
continuing  (Bell,  Prin.  s.  284).     Yet,  in  several  Scots  cases,  guarantees,  in 
spite  of  the  occurrence  of  the  word  "  any,"  have  been  held  to  be  limited 
{Baird,  1835, 14  S.  41 ;  Sladc,  1808,  HwmQ,  Decisions,  95  ;  see  also  Seott,  1866, 
4  M.  551).     Other  instances  of  guarantees  held  to  be  limited  to  specific 
transactions  or  advances  may  be  found  in  Nicholson,  1832,  1  C.  &  M.  48 ; 
Allnutt,  1843,  5  M.  &  G.  392 ;  Coles,  1869,  L.  R.  5  C.  P.  65. 

Rights  and  Privileges  of  Cautioners. — At  common  law  cautioners  have 
certain  rights  and  privileges,  which  are  important  in  regulating  their 
respective  liabilities.  Of  these  rights  and  privileges,  the  right  of  discussion 
belonged,  and  the  right  of  division  belongs,  only  to  cautioners  in  a  proper 
cautionry ;  while  the  right  of  total  relief  against  the  principal  debtor,  and 
the  right  of  mutual  relief  or  contribution  among  themselves,  belong  to  all 
cautioners,  proved  to  be  such,  whether  bound  in  proper  or  improper 
cautionry. 

Beneficium  ordinis,  or  Benefit  of  Discussion. — Formerly  cautioners  bound 
in  a  proper  cautionry,  had  what  was  known  as  the  benefit  of  discussion,  or 
the  hcnefieium  ordinis,  in  virtue  of  which  they  were  entitled  to  insist  that 
the  creditor,  before  using  diligence  against  them  for  the  debt,  should  do  his 
best  to  compel  the  principal  debtor  to  perform  his  obligation.  In  other 
words,  the  creditor  in  such  a  proper  cautionry  was  bound,  in  the  first 
instance,  to  "  discuss  "  the  obligant,  whose  proper  debt  it  was,  and  to  give 
the  cautioners  the  full  benefit  and  relief  that  could  be  derived  from  the 
principal  debtor's  estate  (Bell,  Com.  i.  364;  Ersk.  iii.  3.  61).  See 
Discussion.  The  privilege  of  discussion  has  been  to  a  great  extent  taken 
away  by  the  Mercantile  Law  Amendment  Act  (19  &  20  Vict.  c.  60,  s.  8), 
which  provides  that  "  Wliere  any  person  shall  become  bound  as  cautioner 
for  any  principal  debtor,  it  shall  not  be  necessary  for  the  creditor,  to  whom 
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such  cautionary  obligation  shall  be  granted,  before  calling  on  the  cautioner 
for  payment  of  the  debt  to  which  such  cautionary  obligation  refers,  to 
discuss  or  do  diligence  against  the  principal  debtor,  as  now  required  by 
law ;  but  it  shall  be  competent  to  such  creditor  to  proceed  against  tlie 
principal  debtor  and  the  said  cautioner,  «»r  against  either  of  them,  and 
to  use  all  action  or  diligence  against  both  or  either  of  them,  which  is  com- 
petent according  to  the  law  of  Scotland  :  I'rovided  always  that  nothing  herein 
contained  shall  prevent  any  cautioner  from  stipulating  in  the  instrument 
of  caution  that  the  creditor  sliall  be  bound,  before  proceeding  against  him,  to 
discuss  and  do  diligence  against  tlie  principal  debtor."  The  elTect  of  this 
section  is  that,  innnediately  upon  tlie  default  of  the  principal  debtor, 
whether,  in  the  case  of  an  obligation  payable  on  demand,  by  failure  to  meet 
a  demand,  or,  in  the  case  of  an  obligation  payable  at  a  fixed  period,  by  the 
expiry  of  the  period  without  payment,  the  creditor  may  proceed  against 
the  cautioner  without  being  bound  first  to  discuss  the  principal  debtor, 
or  even  to  constitute  the  debt  against  him  in  a  separate  action  (Morrison, 
1870,  9  M.  35).     See  Discussion. 

Bcni'ficium  divisionis,  or  Boicfit  of  Division. — Where  several  cautioners 
are  bound  conjunctly  for  the  debtor  in  a  proper  cautionary  obligation,  each 
of  the  cautioners  is,  in  the  first  instance  and  so  long  as  his  co-cautioners 
are  solvent,  liable  only  for  his  own  pro  raid  share  of  the  debt  (Ersk.  iii.  3. 
G3  ;  Bell,  rrin.  s.  2G7).  On  the  other  hand,  cautioners  who  are  bound  in 
an  improper  cautionary  obligation,  that  is,  who  are  bound  as  full  debtors, 
or  conjunctly  and  severally  with  the  debtor,  do  not  possess  the  right  of 
division,  with  the  result  that  the  creditor  may,  on  the  arrival  of  the  date 
of  payment,  at  once  go  against  any  one  of  the  obligants  for  the  whole  debt, 
or  against  several  of  them  in  such  proportions  as  he  pleases  {luchmond, 
1847,  9  D.  G33).     See  Beneficium  Divisionis. 

Right  to  Total  Relief  against  the  Frincijxd  Dcltor. — A  cautioner  who  has 
paid  the  debt,  or  any  portion  of  the  del)t,  has  a  right  to  relief  and  indemnifica- 
tion against  the  principal  debtor  to  the  full  extent  to  which  he  has  been  made 
answerable  for  him.  The  obligation  of  the  principal  debtor  to  relieve  the 
cautioner  extends  not  only  to  the  amount  paid,  with  interest,  but  also  to  any 
expense  incurred  by  the  cautioner  in  defending  an  action  for  the  debt, 
provided  the  defence  maintafned  was  a  reasonable  one  {Hannay,  1840,16  Fac. 
Dec.  42).  Also,  if  a  surety  can  prove  that  by  reason  of  the  non-payment  of 
the  debt  he  has  suffered  damage  beyond  the  principal  and  interest  which 
he  has  been  compelled  to  pay,  he  will  be  entitled  to  recover  that  damage 
from  the  principal  debtor  (per  Stirling,  J.,  in  Badeky,  1886,  L.  R  34 
C.  D.  556).  (As  to  the  advantage  of  taking  a  bond  of  relief,  see  Belief, 
Bond  of.)  The  right  of  a  cautioner  to  total  relief  against  the  principal 
debtor  rests  on  two  distinct  principles.  Firstly,  as  the  implied  mandatary 
of  the  principal  debtor,  the  cautioner  has  the  right,  as  by  an  actio  mandati, 
to  take  legal  measures  for  his  relief  against  the  principal.  On  this  principle, 
if  the  cautioner  is  sued  for  payment  by  the  creditor,  he  can,  before  making 
an  actual  payment,  sue  the  principal  debtor  for  relief,  and,  even  before  the 
arrival  of  the  term  of  payment,  he  may  use  precautionary  diligence,  if  the 
principal  debtor  is  vergois  ad  inopiam  (Ersk.  iii.  3.  65;  Kinlocli,  1822,  1  S. 
491 ;  M'BIicrson,  1885,  12  E.  942).  Secondly,  as  regards  the  creditor,  the 
right  of  relief  rests  on  the  principle  of  the  hencjicium  ccdendarum  actionum, 
under  which  the  cautioner,  on  paying  the  debt,  is  entitled  to  require  the 
creditor  to  communicate  the  full  benefit  of  his  contract  (Bell,  Frin.  s.  255). 
In  virtue  of  this  privilege,  a  paying  cautioner  is  put  for  all  purposes  in  the 
place  of  the  creditor,  both  as  regards  the  principal  debtor  and  the  other 
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cautioners.  Accordingly,  not  only  does  there  pass  to  the  paying  cautioner  a 
right  to  sue  the  principal  debtor  for  relief,  but  he  is  entitled  to  demand  from 
the  creditor  an  assignation  of  the  debt,  of  any  available  diligence  or  remedy, 
and  of  all  securities  held  for  the  debt  (Bell,  rrin.  s.  255  ;  Erskine,  1780, 
]\Ior.  1380  ;  Loioc,  1825,  3  S.  543.  For  the  application  of  the  same  principle 
in  English  law,  see  Imperial  Bank,  1877,  L.  E.  5  C.  D.  195 ;  In  re  L. 
Churchill,  1888,  L.  R  39  C.  1).  174).  Illustrations  of  the  advantage  accruing 
to  the  cautioner  in  certain  cases  by  taking  a  formal  assignation  may  be  found 
in  Garden,  1735,  Mor.  3390,  and  Brovm,  1852,  1  Stuart,  209.  The  cautioner 
\vh«i  pays  the  debt  has  a  valid  claim  to  the  benefit  of  securities  in  the 
hands  of  the  principal  debtor,  though  he  did  not  know  of  their  existence 
{Duncan,  For,  cO  Co.,  1880,  0  A  pp.  Ca.  1),  or  though  they  only  came  into 
the  creditor's  hands  after  the  cautioner's  obligation  had  been  contracted 
(Forbes,  1882,  L.  K.  19  C.  1).  015).  In  order,  however,  to  entitle  a 
cautioner  to  claim  a  cession  of  securities,  he  must  pay  the  debt  in  full,  and 
the  payment  of  a  dividend  on  his  bankrupt  estate  is  not  full  payment  to 
this  effect  {Ewart,  1805,  3  M.  (H.  L.)  30).  From  this  right  of  the 
cautioner  to  total  relief  against  the  principal  debtor,  and  to  a  cession  of 
all  securities  for  the  debt  held  by  the  creditor,  there  arises  on  the  part  of 
the  creditor  a  duty  to  preserve  intact  all  his  remedies  against  the  principal 
debtor,  as  well  as  to  see  that  the  securities  held  for  the  debt  are  not  lost 
or  abandoned.     See  Beneficium  cedendarum  actionum. 

Fiifjht  of  Mutual  Relief  or  Contribution  in  a  Question  with  Co-Cautioners. — 
All  cautioners,  whether  bound  in  a  proper  or  an  improper  cautionary  obliga- 
tion, are,  in  a  question  with  co-cautioners,  ultimately  liable  only  for  their 
2rro  rata  share  of  the  debt.  Accordingly,  where  any  cautioner  has  paid  a 
share  of  the  debt  greater  than  his  proportionate  share,  he  forthwith  becomes 
entitled  to  claim  from  each  of  the  others  a  rateable  contribution  to  recoup 
himself  for  the  excess  which  he  has  paid  beyond  his  own  share.  A 
cautioner's  claim  of  relief  against  co-cautioners  does  not  extend  to  any  part 
of  the  expenses  which  may  have  been  incurred  by  him  in  defending  an 
action  by  the  creditor  against  him  for  the  debt,  unless  the  co-cautioners 
authorised  him  to  defend  the  action  {Knight,  1828,  1  M.  &.  M.  247) ;  but  it 
does  extend  to  interest  on  the  money  paid  by  the  cautioner  in  excess  of  his 
'pro  raid  share,  from  the  date  of  such  payment  (ex  parte  Bishop,  1880,  L.  E.  15 
C.  D.  400).  So  a  cautioner  who  voluntarily  makes  a  payment — as,  for 
instance,  oi  a  fee  to  an  arbiter — which  he  was  not  under  a  legal  oljligation 
to  pay,  though  he  may  have  been  morally  bound  to  do  so,  cannot  claim  con- 
tribution from  a  co-surety  in  respect  of  that  payment  {Rcndcrson,  1867,  5 

M.  028). 

The  principle  of  mutual  relief  among  co-sureties,  being  based  on  considera- 
tions of  equity  and  not  on  any  supposed  contract  between  them,  is  equally 
applicable  whether  the  sureties  are  l)ound  in  the  same  or  in  different  instru- 
ments, and  whether  those  bound  in  one  instrument  knew,  or  did  not  know, 
of  the  other  instruments,  provided  all  the  instruments  are,  as  a  matter 
of  fact  primary  concurrent  securities  for  the  same  debt  {Stirlinrj,  1821,  3 
Bligh,  575 ;  JlFFherson,  1881,  9  E.  300 ;  McDonald,  1883,  8  App.  Ca.  733). 
The  criterion  which  determines  whether  or  not  jjarties  are  co-sureties  for 
the  purpose  of  mutual  relief  or  contribution,  is  simply  whether  the  same 
default  of  the  principal  debtor  makes  them  all  responsible  for  the  debt 
(see  per  Alderson,  B.,  in  Fendlebury,  1841,  4  Y.  &  C.  (Ex.)  441 ;  approved 
by  Fry,  J.,  in  Sted,  1881, 17  Ch.  I)iv.  825,  and  by  Pearson,  J.,  in  re  Arccdcckne, 
1883,  24  Ch.  Div.  709).  Where,  however,  sureties  are  bound  in  separate 
instruments,  having  no  reference  to  each  other,  so  that  the  different  obliga- 
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tions  are  separate  and  distinct  transactions,  and  are  conjunct  neither  in  re 
nor  in  verbis,  they  have  no  riglit  of  mutual  relief  or  contribution  {Morgan, 
1872,  10  M.  GIO).  Though  a  formal  assignation  of  the  debt  by  tlie  creditor 
is  not  necessary  to  enable  a  cautiouor,  on  paying  the  debt,  to  efl'ect  his 
relief  against  liis  co-cautioners,  yet  there  are  cases  in  whicli  it  is  advan- 
tageous to  take  such  a  formal  assignation  (see  per  L.  FuUerton  in  Erskine, 
1842,  4  D.  1478,  at  1480). 

In  addition  to  his  claim  for  contribution  from  his  co-cautioners,  the 
cautioner  who  pays  the  debt,  or  nujrc  than  his  siiare  of  the  debt,  has 
a  right  to  participate  in  any  security,  ease,  or  relief  vvliich  may  have 
been  obtained  by  any  of  his  co-cautioners  (Ersk.  iii.  ."!.  70 ;  liell.  Cow.  i. 
367;  Cowan,  1802,  Hume,  85;  see  Benkficium  CEDENDAiiUiM  actionum). 
Cautioneis,  however,  may,  by  agreement  with  a  co-cautioner,  contract  them- 
selves out  of  the  benefit  which  is  thus  conferred  on  tliem  Ijy  the  common 
law ;  and  such  an  agreement  inter  se  may  be  competently  proved  by  oral 
evidence  (Hamilton,  1889,  16  R.  1022).  Where,  however,  an  agreement, 
taking  away  the  right  of  all  the  cautioners  to  participate  in  a  security, 
has  been  made  between  a  favoured  cautioner  and  tlie  principal  debtor,  it 
is  inell'ectual  to  deprive  the  other  cautioners  of  their  right  to  share  in  the 
security,  unless  it  is  clearly  proved  that  they  knew  of  the  agreement  in 
question,  and  acquiesced  in  it  (Murray,  1832,  10  S.  706  :  Bell,  Com.  i.  349  ; 
Sted,  1881,  17  0.  D.  82r,). 

The  right  of  cautioners  to  mutual  relief  involves,  on  the  part  of  the 
creditor,  the  duty  of  doing  nothing  to  prejudice  this  right.  If  he  neglect 
this  duty  and  do  anything  to  interfere  with,  or  prevent  effect  being  given 
to,  the  mutual  claims  of  the  cautioners  to  relief  or  to  the  benefit  of  securities, 
he  liberates  the  cautioners  from  their  engagement. 

Banhruptcij  of  a  Cautioner,  the  Principal  Debtor  and  the  other  Cautioners 
being  Solvent. — If,  when  the  debt  is  exigible,  one  of  the  cautioners  is  bank- 
rupt, wliile  the  principal  debtor  and  the  other  cautioners  are  solvent,  the 
creditor  may,  if  he  choose,  rank  on  the  estate  of  the  bankrupt  cautioner  for 
the  full  amount  of  tlie  debt,  where  the  cautioners  were  Ijound  singuli  in 
solidicm,  or  for  the  bankrupt  cautioner's  pro  ratd  share  where  the  cautioners 
were  bound  simply  as  cautioners  in  a  proper  cautionary  obligation.  In 
both  cases,  of  course,  the  estate  of  the  bankrupt  cautioner  has  total  relief 
for  what  is  paid  from  the  solvent  principal  debtor.  If  the  bankruptcy  of 
the  cautioner  occurs  before  the  principal  debt  is  exigible,  the  creditor  is 
similarly  entitled  to  rank  on  the  bankrupt  estate  of  the  cautioner  as  a  con- 
tingent creditor  for  the  whole  debt,  or  for  the  bankrupt  cautioner's  pro  ratd 
share,  according  as  the  cautionary  obligati(m  was  improper  or  proper  (Bell, 
Com.  i.  368).  The  meaning  of  such  contingent  ranking  is,  that  tlie  creditor 
has  a  dividend  on  the  cautioner's  estate  set  apart  as  a  security  to  meet  the 
liability  that  would  accrue  to  the  cautioner  upon  the  failure  of  the  principal 
debtor  to  meet  the  obligation  at  its  maturity  (Garden,  1860,  22  D.  1190). 

BanlTuptcji  of  tlie  Principal  DcMor,  Cautioners  being  Solvent. — On  the 
bankruptcy  of  the  principal  debtor,  the  creditor  may  rank  for  the  whole 
debt  on  the  estate  of  the  principal  debtor,  and  claim  from  the  cautioners  the 
balance  of  the  debt  left  unpaid  by  the  dividends  received  from  the  Itankrupt 
estate.  He  must,  of  course,  deduct  the  value  of  any  securities  held  l)y  him 
from  the  principal  debtor,  as  well  as  any  partial  payments  of  the  debt 
which  he  may  have  received  (Hamilton,  1841,  3  D.  494).  When  the 
creditor  has  ranked  on  the  debtor's  estate,  the  cautioners,  wlien  they  have 
paid  the  difference  between  the  dividends  received  by  tlie  creditor  and  20s. 
in  the  pound  of  the  debt  due,  cannot  also  rank  on  the  debtor's  estate  in 
VOL.  II.  22 
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relief  of  what  they  have  paid  {ATulerson,  1876,  3  E.  608).  To  allow  them 
so  to  rank  would  be  to  contravene  the  rule  against  the  double  ranking  of 
the  same  debt.  This  rule  does  not  apply  to  cases  where  the  bankrupt  com- 
pounds with  liis  creditors  without  being  sequestrated  or  deprived  of  his 
estate  by  a  trust  deed,  but  only  to  cases  where  the  effect  of  the  bankruptcy 
is  to  divest  the  bankrupt  of  his  estate  {M'Kinnon,  1882,  9  E.  393). 

Again,  the  creditor,  on  the  bankruptcy  of  the  principal  debtor,  may  go 
at  once  against  the  cautioners  and  compel  them  to  pay  the  debt,  instead  of 
ranking  on  the  estate  of  the  principal  debtor.  When  cautioners  have  paid 
the  prmcipal  debt  in  full,  whether  they  do  so  voluntarily  or  yield  to  a 
demand  by  the  creditor,  they  forthwith  stand  in  every  respect  in  the  place 
of  the  creditor,  ranking  on  the  bankrupt  estate  of  the  principal  debtor  for 
the  sums  they  have  respectively  paid,  and  taking  the  full  benefit  of  any 
securities  for  the  debt  held  by  the  creditor  {Ershine,  1780,  Mor.  1386 ;  Bell, 
Com.,  M'L.  ed.,  i.  365).  If,  after  the  creditor  has  drawn  certain  divi- 
dends from  the  principal  debtor's  estate,  the  cautioners  step  in  and  pay 
the  difference  between  what  the  creditor  has  drawn  from  the  estate  and  the 
whole  amount  due  on  the  debt,  they  will  be  entitled  to  stand  in  the 
creditor's  place  and  receive  any  future  dividends  {ex  parte  Juhnson,  1853,  3 
D.  M.  &  G.  218). 

Where  the  Principal  Deltor  and  some  of  the  Cautioners  are  Insolvent, 
u'hile  other  Cautioners  are  Solvent. — Where,  at  the  maturity  of  the  obliga- 
tion, the  principal  debtor  and  one  or  more  of  the  cautioners  are  insolvent, 
while  other  cautioners  remain  solvent,  the  creditor  has  two  methods  open  to 
him  of  enforcing  payment  of  his  debt  (Bell,  Com.  i.  371).  On  the  one 
hand,  he  may  rank  for  the  whole  debt  upon  each  of  the  insolvent  estates, 
and  demand  from  the  solvent  cautioners  any  balance  remaining  due  after 
deducting  all  the  dividends  received  from  the  various  bankrupt  estates  (see 
per  L.  M'Laren  in  Mortons  Trs.,  1892,  20  E.  72).  The  solvent  cautioners 
must  then  share  this  loss  between  them  without  further  relief,  for,  on 
the  principles  already  explained,  where  the  creditor  has  ranked,  the 
cautioners  cannot  also  rank  on  the  estates  of  the  bankrupt  for  the  same 
debt.  On  the  other  hand,  the  creditor  may  at  once  demand  payment  from 
the  solvent  cautioners,  leaving  them  to  work  out  their  relief  as  best  they 
may  from  the  bankrupt  estate  of  the  principal  debtor  and  their  insolvent  co- 
cautioners.  If  the  solvent  cautioners  are  thus  forced  to  pay,  they  may  of 
course  rank  on  the  estate  of  the  principal  debtor  for  the  whole  sum  which 
they  have  respectively  paid:  but  they  cannot  rank  upon  the  estate  of 
any  one  of  the  insolvent  cautioners  for  more  than  the  excess  beyond  their 
pro  rata  share,  which  they  have  been  compelled  to  pay  owing  to  the  in- 
solvency of  these  obhgants  {Keith  {Maxwell's  Tr.),  1792,  Mor.  2136 ;  revd. 
1794,  3  Pat.  350).  It  is  therefore  to  the  advantage  of  the  solvent  cautioners 
that  the  creditor  should  rank  on  the  estates  of  his  insolvent  obligants, 
as  in  this  way,  his  ranking  being  for  the  whole  debt  upon  each  estate,  a 
larger  sum  in  dividends  is  obtained;  and,  in  practice,  this  is  the  usual 
arrangement  (Bell,  Com.  i.  372). 

Where  the  Princi2'>al  Dehtor  ami  all  the  Cautioners  are  Insolvent. — Where 
the  principal  debtor  and  the  cautioners  are  all  insolvent,  the  creditor  is 
entitled,  where  all  are  bound  as  co-obligants,  to  rank  on  the  estate  of  each 
obligant  for  the  full  amount  of  the  debt  to  the  effect  of  obtaining  thereby 
full  payment.  Payments  to  account,  or  recoveries  from  any  source,  made 
before  bankruptcy  must  be  deducted;  but  payments  or  recoveries  from 
any  source  after  bankruptcy  are  not  deducted,  except  only  the  produce  or 
value  of  any  security  held  by  the  creditor  before  bankruptcy  over  the 


CAUTIONAEY  OBLIGATIONS  339 

estate  of  the  bankrupt  (see  per  L.  l\  Iiiglis  iu  Jlu/jul  Bank  of  Scotland, 
1881,  8  II.  805,  at  817}.  As  the  creditor  can  only  rank  on  the  estate  of 
any  particukir  obligant  for  tlie  amount  of  the  debt  as  it  stood  at  the  date 
of  that  obligant's  bankruptcy,  it  is  expedient  from  the  point  of  view  of  the 
creditoi-  th;it,  where  it  is  possible,  claims  should  1)0  made  on  the  estates  of 
all  the  Ininkrupt  ol)ligants  before  the  amount  of  the  debt  is  diminished  by 
the  payment  of  a  dividend  on  the  estate  of  any  of  them  (Hamilton,  1841, 
3  D.  494).  Wliere  the  creditor  has  ranked  upon  each  estate  for  the  whole 
del)t,  no  estate  can  be  ranked  in  relief  upon  any  other  estate,  although  the 
dividends  paid  by  one  of  the  estates  exceed  the  obligant's  pro  rata  share. 
To  allow  such  relief  would  clearly  be  to  allow  a  double  ranking  of  the  same 
debt  uj)on  the  estate  which  has  paid  the  smaller  dividend  {Anderson,  1876, 
3  E.  008).  While  the  creditor  is  entitled  to  rank  on  the  estate  of  each 
obligant  to  the  eCiect  of  receiving  full  payment,  he  is  not  entitled  to 
receive  more  than  full  payment ;  therefore,  if  the  dividends  declared  on  the 
estates  of  the  various  insolvent  obligants  together  yield  more  than  suffices 
to  pay  to  the  creditor  20s.  in  the  pound  of  his  whole  debt,  the  estate  of  a 
co-obligant  which  has  paid  more  than  its  share  of  the  debt  is  entitled,  to 
the  extent  of  this  excess,  to  benefit  by  the  creditor's  ranking  upon  the 
other  estates  {e.c  jjcirte  Stokes,  1848,  De  Gex,  618). 

Extinction  of  the  Cautioners  Liability. — The  obligation  of  a  cautioner 
may  be  brought  to  an  end  in  a  variety  of  ways. 

Direct  Dischirf/e  of  Cautioner. — A  cautioner's  obligation  may  come  to  an 
end  by  his  direct  discharge,  even  while  the  principal  debtor  remains  liable 
(Bell,  Frin.  s.  259).  Such  a  direct  discharge  of  a  cautioner  sometimes 
occurs  when  his  solvency  is  suspected,  and  it  becomes  desirable  to  sub- 
stitute a  new  cautioner  in  place  of  the  suspected  one.  The  consent  of  the 
other  obligants  is  necessary  to  such  a  step  unless  the  cautioner  discharged 
is  bankrupt. 

Fulfilment  of  the  Contract. — A  cautioner  is  discharged  by  the  contract 
being  fulfilled.  The  contract  may  be  fulfilled  by  the  expiry  of  the  period 
for  which  he  undertook  lial)ility.  Thus,  where  the  cautioner's  liabiHty 
is  limited  in  point  of  time,  the  expiry  of  the  period,  without  there  having 
occurred  any  default  on  the  part  of  the  principal  debtor,  extinguishes  the 
liability  of  the  cautioner.  So,  if  the  creditor  allows  the  principal  debt  to 
prescribe,  the  liability  of  the  cautioner  is  extinguished.  In  the  ordinary 
case  the  contract  is  fultilled  and  the  cautioner's  obligation  comes  to  an  end 
by  the  payment  or  performance  of  the  principal  obligation.  If  the  principal 
debtor  pays  his  debt,  the  benefit  of  the  discharge  enures  to  the  cautioner. 
In  order,  however,  that  such  a  payment  shall  discharge  the  cautioners,  it 
must  be  a  valid  payment.  Thus,  where  a  payment  by  one  of  two  makers  of 
a  promissory  note  was  voided  by  his  supervening  bankruptcy,  as  being  an 
illegal  preference,  and  the  money  returned,  it  was  held  that  this  payment 
did  not  discharge  the  other  maker,  who  was  merely  a  surety  for  his  co- 
obligant  (Feff//,  1871,  L.  R  6  Q.  B.  790).  The  debt  may  also  be  satisiied, 
as  regards  the  cautioner  no  less  than  as  regards  the  principal  debtor, 
through  the  operation  of  a  claim  of  compensation  or  set-off  as  be- 
tween the  creditor  and  the  principal  debtor  {Hannay  &  Sons,  1875,  2  E. 
399;  affd.  1877,  4  E.  (H.  L.)  43).  Compensation  does  not  ipso  jure 
extinguish  the  debt ;  but  when  pleaded  and  sustained,  it  ailbrds  a  complete 
defence  against  the  claim  of  the  creditor.  So  in  England  it  was  laid  down 
by  Willes,  J.,  in  Bechcrvaise  (1872,  L.  E.  7.  C.  E.  372),  upon  the  authority  of 
a  text  iu  the  civil  law  (Fiy.  16.  2.  4),  that  where  a  creditor  is  equally  liable 
to  the  principal  debtor  as  the  principal  debtor  to  him,  so  that  the  principal 
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debtor  has  a  good  defence  at  law  and  equity  to  a  claim  against  him,  a  surety, 
who  would  upon  payment  be  entitled  in  equity  to  exoneration  from  the 
principal  debtor,  has  in  this  state  of  things  a  defence  against  a  claim  by  the 
creditor.  Special  circumstances,  however,  may  prevent  the  creditor  from 
beiu'^^'-  able  to  give  effect  to  the  plea  of  compensation  (Cullcn,  1852,  24  Sc.  Jur. 
177).  Where  a  current  account  is  kept  between  the  creditor  and  the  prin- 
cipal debtor,  the  law,  in  the  absence  of  an  appropriation  of  payments  by  either 
party,  makes  an  appropriation  according  to  tlie  order  of  the  items  of  the 
account,  the  lirst  item  on  the  debit  side  of  the  account  being  the  item  dis- 
charged or  reduced  by  the  first  item  on  the  credit  side.  Accordingly,  where 
a  limited  guarantee  is  given  to  secure  payment  of  a  S})ecitic  debt,  or  some 
definite  balance  due  on  the  current  account  at  a  given  date,  all  payments 
made  by  the  debtor,  which  are  entered  into  the  account  subsequently  to  the 
date  in  question,  go  to  reduce  the  debt  for  whicli  the  guarantors  intervened  ; 
and  when  such  subsequent  payments  have  been  made  up  to  the  amount  of 
the  debt,  the  liability  of  the  guarantor  is  extinguished  {Lang,  1859,  22  D. 
113;  British  Linen  Co.,  1853,  15  D.  314;  Kinmiird,  1878,  10  C.  I).  139). 
On  the  other  hand,  where  the  guarantee  is  intended  to  cover  the  fluctuating 
balance  which  may  be  due  to  the  creditor  on  successive  transactions,  no 
amount  of  subsequent  payments  of  the  debtor  will  discharge  the  liability 
of  the  guarantors,  if,  at  the  closing  of  the  account,  there  remains  a  balance 
due  to  the  creditor.  Even  in  a  guarantee  of  this  latter  kind,  however,  the 
doctrine  of  appropriation  of  payments  in  a  current  account  may  operate 
to  extinguish  the  liability  of  cautioners  if  an  event  occurs  which  fixes  the 
liability  under  the  guarantee  as  at  the  event  in  question  {Houston,  1829, 
3  W.  &  S.  392;  Royal  Banh  of  Scotland,  1839,  1  D.  745  :  affd.  1841,  2  Eob. 
App.  118 ;  cf.  CutJiill,  1894,  21  K.  549). 

Revocation  of  his  Ohlirjation  Inj  tlie  Cautioner. — Where  the  cautioner's 
obhgation  is  absolute  for  a  certain  period,  the  cautioner  cannot,  after  his 
offer  has  l^een  made  and  accepted,  withdraw  from  his  oljligation  without 
taking  the  debtor  into  his  own  hands.  AVhere,  however,  an  offer  of 
guarantee  for  future  advances  has  been  made,  but  has  not  been  formally 
accepted,  the  guarantor  has  it  in  his  power,  at  any  time  before  acceptance, 
to  revoke  his  guarantee  as  regards  future  transactions,  even  where  a  fixed 
period  was  mentioned  in  the  offer  and  that  period  has  not  expired,  and  even 
though,  subsequently  to  the  giving  of  the  guarantee,  certain  transactions 
have  taken  place  between  the  creditor  and  the  principal  debtor  {Offord, 
1862,  12  C.  B.  (N.  S.)  748).  A  cautioner,  who  has  granted  a  continuing 
guarantee  for  future  transactions  for  an  indefinite  period,  is  entitled  at 
any  time  to  stop  furtlier  dealings  or  advances  on  his  responsibility  by 
giving  notice  to  the  creditor  that  he  will  not  be  liable  for  further 
deahngs  or  advances  (Bell,  Rrin.  s.  2G6  ;  Smith,  Mercantile  Law,  10th  ed.,  i. 
580.  As  to  the  right  of  a  cautioner  for  a  bardvrupt  in  a  composition  contract 
to  withdraw,  see  Bell,  Com.  ii.  353  ;  Lronsidc,  1841,  4  D.  629  ;  Lee,  1883, 11  K. 
26).  In  Scotland,  it  appears  that  a  cautioner  for  the  due  performance  by 
an  official  of  the  duties  of  an  (jffice,  the  tenure  of  whicli  depends  on  the 
pleasure  of  the  employer  and  employed,  may  put  an  end  to  his  liability  on 
giving  reasonable  notice  to  the  employer,  provided  he  takes  due  care  to 
have  his  bond  cancelled  or  delivered  up  {Taiflor,  1818,  Hume,  114;  Kinloch, 
1822,  1  S.  491  ;  Bell,  Com.  i.  384).  In  England,  on  the  other  hand,  it  has 
been  laid  down  that,  "  where  a  continuing  relationship  is  constituted  on 
the  faith  of  a  guarantee,  there  is  strong  reason  for  holding  that  the 
guarantee  cannot  be  annulled  during  the  continuance  of  the  relationship  " 
(per  Fry,  J.,  in  Lloyds,  1880,  L.  K.  10  Ch.  Div.  290,  at  306).     In  every  case, 
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however,  where  tin;  person  whose  conduct  is  fjuaranteed  is  guilty  of  mis- 
conduct, tlie  cautioner  may,  at  once  and  without  delay,  revoke  his  guarantee 
{Burfjcss,  1G72,  L.  K.  1:5  E(i.  450;  rhillips,  1872,  L.  R  7  Q.  B.  GG6). 

Death  of  the  Ccndioncr. — It  is  settled  that  the  death  of  a  cautioner 
will  not  in  itself,  in  the  ahsence  of  a  special  stipulation  to  that  effect, 
operate  as  a  revocation  of  his  guarantee,  unless  express  notice  be  sent 
to  the  creditor;  in  other  words,  the  guarantee  remains  binding  on  the 
deceased  cautioner's  representatives  (Bell,  Com.  i.  385  and  387 ;  Morrice, 
1831,  9  S.  480 ;  British  Linen  Co.  Bank,  1858,  20  D.  557).  Seeing  that  in 
many  cases  the  executors  of  the  deceased  cautioner  may  be  entirely 
ignorant  of  tiie  existence  of  the  guarantee,  it  is  obviously  proper  that  the 
creditor,  on  becoming  cognisant  of  the  cautioner's  death,"should  inform  his 
executors  of  the  guarantee  which  the  deceased  had  undertaken  (see  yjer 
L.  ]\Ioncrcifr  in  Calalonian  Banl;  1870,  8  M.  802,  at  8G8).  Where  the 
guarantee  is  of  a  kind  which  the  cautioner  himself  could  have  determined 
by  notice,  it  is  probable  that  the  intimation  of  the  cautioner's  death  to  the 
creditor  would  i)ut  an  end  to  the  responsibility  of  his  estate  for  subsequent 
advances,  although  there  is  no  express  notice  that  the  guarantee  is  to  be 
withdrawn  {CouUhart,  1879,  L.  E.  5  Q.  B.  D.  42,  at  47). 

Death  of  Principal  Dchtor  or  Creditor. — Where  the  contract  between  the 
creditor  and  the  principal  debtor  is  personal  in  its  nature,  as  in  a  contract  ot 
service,  the  cautioner  is  discharged  quoad  future  transactions,  by  the  death 
of  either  of  the  ]n-incipal  contracting  parties  {Barker,  1786,  1  T.  IX.  287  ; 
Low,  reported  in  More's  Notes  to  Stair,  i.  3).  On  the  other  hand,  where  the 
nature  of  the  contract  between  the  creditor  and  the  principal  debtor,  or 
the  language  of  the  cautioner's  contract,  makes  it  clear  that  the  guarantor 
must  have  intended  his  obligation  to  run  on  after  the  death  of  the  creditor 
or  the  principal  debtor,  under  their  respective  representatives,  the 
cautioner's  obligation  will  not  be  determined  by  the  death  of  either  of  the 
principal  parties  ( Wilson,  1836,  14  S.  262). 

Discharge  of  Cautioners  by  the  Conduct  of  the  Creditor. — Cautioners  are 
discharged  by  various  acts  on  the  part  of  the  creditor,  whereby  their 
position  as  cautioners  is  prejudiced. 

Positive  Act  hij  the  Creditor  injurious  to  the  Cautioner. — In  order  to 
liberate  cautioners,  there  must  be  some  positive  act  injurious  to  the 
cautioner  on  the  part  of  the  creditor,  or  such  a  degree  of  negligence  as  to 
amount  to  fraud :  the  more  passive  inactivity  of  the  creditor  or  his  neglect 
to  call  the  principal  debtor  to  account  will  not  have  this  effect  {Black, 
1862,  15  Moore,  V.  C.  472;  M'Taggart,  1835,  1  Sh.  &  M.  553).  At  the 
same  time,  if  the  negligence  of  the  creditor — especially  in  guarantees  of  a 
person's  good  conduct — is  so  gross  as  to  amount  to  a  wilful  shutting  of  his 
eyes  to  the  default  about  to  be  committed  by  the  principal  debtor,  or  to 
imply  connivance  on  his  part  at  a  departure  from  the  conditions  of  the 
cautioner's  obligation,  this  is  sufficient  to  discharge  the  cautioner  {Mayor 
of  Durham,  1889,  22  Q.  B.  D.  394).  The  same  effect  will  follow  if  the 
omission  of  the  creditor  to  do  something  deprives  the  cautioner  of  a  right 
or  security,  to  the  benefit  of  which  he  is  entitled  {Wulff,  1872,  L.  E"  7 
Q.  B.  756).  Further,  it  would  seem  that  less  will  suffice  to  establish  a  case 
of  gross  negligence,  amounting  to  connivance,  when  the  creditor  is  a  bank 
than  when  the  creditor  is  a  private  individual ;  for  in  tlie  case  of  a  bank 
certain  regular  checks  are  understood  to  subsist,  upon  which  the  cautioner 
is  entitled  to  rely  (see  opinions  in  Fedconer,  1843,  5  D.  8GG).  In  a 
guarantee  of  the  good  conduct  of  an  employee,  the  omission  of  the 
employer  to  inform  the  cautioner  of  an  act  of  dishonesty  on  the  part  of  the 
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employee,  or  of  a  breach  of  duty  on  liis  part,  wlietlier  accompanied  by 
dishonesty  or  not,  is  equivalent  to  a  positive  act  prejudicial  to  the  cautioner. 
Such  an  omission,  accordingly,  discharges  the  cautioner  {Smith,  1814, 
1  Dow's  App.  287 ;  Lcith  Bank,  1830,  8  S.  721 ;  affd.  1831,  5  W.  &  S. 
703). 

Alteration  of  the  Contract  hy  the  Creditor. — A  cautioner  is  discharged 
from  his  hability  if,  subsequently  to  the  execution  of  his  contract,  the 
creditor  consent  to  an  essential  change  in  the  obligation  of  the  principal 
debtor,  or  to  any  alteration  whereby  the  position  of  the  cautioner  is 
prejudiced,  without  the  assent  of  the  cautioner  (Bell,  Prin.  i.  289 ;  Bonar, 
1847,  9  D.  1537;  affd.  1850,  7  Bell's  App.  379).  An  extreme  case  of 
alteration  is  where  a  new  contract  is  instituted  in  place  of  the  original 
contract  between  the  principal  debtor  and  the  creditor — in  other  words, 
where  there  has  been  novation  {Mailing  Union,  1876,  L.  E.  5  C.  P.  201  ; 
Forbes,  Elchies,  voce  Cautioner,  4).  Again,  where  a  cautioner  guarantees 
the  due  performance  of  the  duties  of  an  office  by  the  holder  of  the  office, 
if  the  duties  of  the  office  are  subsequently  materially  altered,  this 
alteration  of  the  principal  contract  puts  an  end  to  the  accessory  obligation 
{Fi/hus,  185G,  6  El.  &  Bl.  902 ;  Leith  Bank,  1830,  8  S.  721).  At  the  same 
time,  cautioners  who  guarantee  the  faithful  performance  of  the  duties  of  an 
office  are  liable  for  all  duties  that  come  fairly  within  the  scope  of  the 
office,  and  are  not  discharged  by  a  modification  in  the  position  of  the  office, 
provided  the  duties  of  the  office  remain  in  substance  the  same  as  before 
{Skillett,  1867,  L.  E.  2  C.  P.  469). 

With  regard  to  the  effect  upon  the  liability  of  cautioners  of  alterations 
in  the  original  contract,  a  distinction  is  taken  between  the  case  of  a 
guarantee  of  a  future  course  of  dealing,  conceived  in  general  and  absolute 
terms,  and  the  case  of  a  guarantee  of  a  particular  and  definite  transaction 
or  set  of  transactions.  In  the  former  class  of  cases,  the  Courts  will  not 
readily  hold  that  slight  alterations  in  the  original  contract  between  the 
principals  as  to  the  time  or  manner  of  payment,  or  as  to  the  conditions  of 
employment,  have  the  effect  of  releasing  cautioners  {Bowc  &  Cliristic,  1868, 
6  M.  642 ;  Stevxirt,  Moir,  &  Muir,  1871,  9  M.  763).  In  guarantees  of  this 
class,  the  cautioner  will  not,  in  short,  be  discharged  by  a  variation  in  the  con- 
tract, unless  the  variation  is  an  unreasonable  one,  which  materially  prejudices 
the  position  of  the  accessary  obligant  {Caldcr  &■  Co.,  1889,  17  E.  74; 
Nicolsons,  1882,  10  E.  121).  On  the  other  hand,  where  a  guarantee  is 
given  for  a  particular  and  definite  transaction,  or  where  the  original 
contract  between  the  creditor  and  the  principal  debtor  is  explicitly  made 
part  of  the  cautioner's  contract,  all  the  conditions  of  the  original  engage- 
ment must  be  strictly  adliered  to,  and  any  alteration,  whether  shown  to  be 
material  or  not,  will  discharge  the  cautioner,  if  made  without  his  consent 
{Htev-art,  Moir,&  Muir,  9  M.  1871, 763  ;  see  per  L.  J.  C.  Moncreiff,  M//s,1849, 3 
Exch.  590  ;  General  Steam  Navigation  Co.,  1859,  0  C.  B.  (N.  S.)  550  ;  Murray, 
1882,  9  E.  1040  ;  Bonar,  1850, 7  Bell's  App.  374).  Of  course,  if  the  alteration 
in  the  contract  between  the  principals  is  made  with  the  knowledge  and 
consent  of  the  cautioner,  or  if,  with  inll  knowledge  of  all  the  facts,  he 
subsequently  assents  to  the  alteration,  he  will  not  be  discharged.  But  con- 
sent on  the  part  of  a  cautioner  to  an  alteration  of  the  contract  will  not  be 
implied  from  mere  silence  {Allan,  BucLhy,  Allan,  &  Milne,  1893,  21  E.  195). 
Again,  a  cautioner  for  the  good  conduct  of  an  employee  is  not  discharged  from 
liability  under  his  guarantee,  although  his  position  has  been  altered  by  the 
conduct  of  the  employer,  when  that  conduct  of  the  employer  was  brought 
about  by  a  fraudulent  act  or  omission  on  the  part  of  the  employee,  against 
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which  the  cuutiuiier  has  guaranteed  the  employer  {Mayor  of  Uidl,  1892, 
2  Q.  B.  495). 

Discltarge  of  the  Cautioner  hy  the  Creditor  "  giving  Time  "  to  the  Principal 
Debtor. — To  "  give  time "  means  to  extend  the  period  at  which,  by  the 
contract  between  them,  the  principal  debtor  was  originally  liable  to  pay 
the  debt  to  the  creditor,  and  to  extend  it  by  a  new  and  valid  contract 
between  the  creditor  and  the  principal  debtor,  to  which  the  cautioner  does 
not  assent.  The  injury  to  the  cautioner,  owing  to  such  an  extension  of  time 
to  the  principal  debtor,  may  be  real,  or  it  may  be  merely  theoretical ;  in 
either  case,  the  cauLi(jner  is  entitled  t«j  be  freed  from  his  obligation  (see 
per  L.  Kinnear  in  Johnstone,  1893,  19  R.  024;  Stro7ig,  1855,  17  C.  B.  201 ; 
Scottish  Provident  Institution,  1891,8.  L.  R  390).  In  determining  whether 
time  has  been  given,  the  essential  point  to  settle  is  whether  the  period  at 
which,  by  the  contract  between  the  parties,  the  principal  debtor  was 
originally  liable  to  pay  the  creditor,  has,  in  point  of  fact,  been  extended  by 
a  new  agreement  between  tbem.  Where  the  debt  for  which  the  cautioner 
intervened  is  payable  on  a  definite  date,  there  is  not  much  difficulty  in 
determinnig  whether  the  date  of  payment  has  been  postponed  by  the  new 
agreement  {Croydcn  Conimcrcial  Gas  Co.,  1870, 1  C.  P.  1).  707  ;  1870,  2  C.  P.  D. 
40  ;  Richardson,  1853, 15  D.  028).  On  the  other  hand,  in  a  guarantee  for  the 
price  of  goods  to  be  sold  in  a  course  of  future  dealings,  or  of  money  to  be 
adv^anced,  in  which  no  definite  date  of  payment  is  mentioned,  it  is  more 
dillicult  to  determine  whether,  in  virtue  of  a  new  agreement  between  the 
creditor  and  the  principal  debtor,  there  has  been  any  actual  postponement 
of  the  time  of  payment  (see  per  L.  P.  Inglis  in  Calder  &  Co.,  1889,  17  Pt. 
74,  at  80 ;  also  per  L.  J.  C.  Moncreiff  in  Stewart,  Moir,  &  Mure,  1871, 9  M.  703). 
In  such  a  case  the  real  question  to  be  looked  to  is  whether,  under  the  new 
arrangement  between  the  principals,  the  credit  allowed  to  the  debtor  was 
unreasonable  in  the  circumstances ;  and  if  the  credit  allowed  is  not 
in  itself  unreasonable,  the  guarantor  will  be  held  to  have  undertaken  to 
guarantee  the  actual  transactions  as  arranged  between  the  parties  {Calder 
cC-  Co.,  1889,  17  R.  74;  Boice  &  Christie,  1808,  0  M.  042). 

In  order  to  constitute  a  giving  of  time  so  as  to  release  the  cautioner, 
there  must  be  a  positive  contract  by  the  creditor,  by  which  his  hands  are 
tied.  "  In  the  language  of  the  law,  to  give  time  does  not  consist  in  re- 
fraining from  suing,  but  in  the  creditor  putting  himself  under  a  disability 
to  sue  by  agreeing  to  postpone  payment  of  his  debt "  (per  L.  Eutherf urd 
Clark  in  Hay  &  Kidd,  1880,  13  E.  777).  Mere  forbearance  or  delay  by 
the  creditor  in  taking  proceedings  against  the  principal  debtor  wall  not 
release  the  cautioner  {Fleming,  1824,  2  S.  290  ;  Morison,  1849,  11  D. 
053  ;  Broicn,  1800,  23  D.  303;  Creighton,  1840,  1  Eob.  App.  99),  unless  in 
the  special  case  where  the  forbearance  or  delay  is  in  contravention  of 
an  express  or  clearly  implied  undertaking  of  the  creditor  to  the  cautioner 
{Lawrence,  1802,  31  L.  J.  C.  P.  143  ;  Bank  of  Ireland,  1818,  0  Dow's 
App.  233).  Again,  in  order  to  discharge  a  cautioner,  the  agreement  with 
the  debtor  to  give  him  an  extension  of  time  must  be  one  that  is  legally 
binding  on  the  creditor  {Philpot,  1828,  4  Bing.  717  ;  Strong,  17  C.  B.  201). 
The  agreement  between  the  creditor  and  the  principal  debtor  must  involve 
an  actual  giving  of  time,  that  is,  it  must,  as  a  matter  of  fact,  tie  up  the 
creditor's  hands  so  as  to  prevent  him  enforcing  the  debt  {Nieolsons,  1882, 10 
E.  121 ;  see  per  L.  P.  Inglis  at  127).  Thus,  if  the  creditor  takes  a  bill  or  note 
from  the  debtor,  the  eflect  of  this  \\\»m  the  cautioner's  liability  will  depend 
upon  whether  the  l)ill  or  note  is  merely  taken  as  a  collateral  security  or 
whether  it  postpones  the  right  of  action  upon  the  debt  (0/wV«/a/  Finance  Co., 
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1874,  L.  R  7  H.  L.  348 ;  Price,  1830,  10  B.  &  C.  578).  A  striking  example 
of  the  difficulty  which  may  arise  in  determining  whether  a  certain  trans- 
action involves  an  actual  giving  of  time,  is  found  in  the  recent  case  Rouse, 
L.  E.  (1894)  2  Ch.  32,  L.  E.  (1894)  App.  Ca.  586.  The  discharge  of 
a  cautioner  resulting  from  a  contract  to  give  time,  like  every  discharge 
resulting  from  a  variation  of  the  original  contract,  is  an  absolute  discharge 
(see,  c.(/.,per  Aldersou,  J.,  in  Coomhe,  1831,  8  Bing.  156,  at  164),  except  in  the 
special  case  where  the  contract  between  the  creditor  and  principal  debtor  is 
clearly  (hxi^ihlQ  (Cray den  Commercial  Gas  Co.,  1876,  L.  E.  2  C.  1\  D.  46). 

After  the  creditor  has  obtained  decree  against  the  cautioners,  no  subse- 
quent dealings  with  the  principal  debtor  in  the  way  of  giving  him  time 
will  discharge  the  cautioners  {Aikvian,  1835,  14  S.  56 ;  Jenkins,  1853, 
2  Drew,  351).  Of  course,  also,  where  a  cautioner  has  consented  either 
previously,  contemporaneously,  or  subsequently,  to  the  arrangement  by 
which  time  is  given  to  the  principal  debtor,  he  is  not  discharged  {Revise 
(1894),  2  Ch.  32) ;  but  the  assent  of  the  cautioner  to  an  arrangement 
giving  time  will  not,  unless  in  special  circumstances,  be  inferred  from  mere 
knowledge  on  his  part,  combined  with  silence  {Allan,  Bueldcy,  Allan,  & 
Milne,  1893,  21  E.  195).  Again,  a  cautioner  is  not  discharged  by  an  agree- 
ment by  the  creditor  to  give  time  to  the  debtor,  if  in  this  agreement  the 
creditor's  remedies  against  the  cautioner  are  expressly  reserved ;  for  such  a 
reservation  keeps  alive  the  cautioner's  right  of  relief  against  the  principal 
debtor,  so  that  he  is  in  no  way  prejudiced  by  the  agreement  {Crcavford, 
1873,  1  E.  91 ;  affd.  2  E.  (H.  L.)  148).  But  if  the  words  reserving  the 
cautioner's  rights  are  merely  idle,  as  where  the  essential  effect  of  the  new 
arrangement  between  the  principals  is  to  impair  these  rights,  tlie  cautioner 
will  be  discharged  in  spite  of  the  clause  reserving  his  right  {Bolton,  1891, 
1  Q.  B.  278). 

Cautioner  is  discharged  hy  the  Creditor  releasing  the  Frincijml  Debtor. — 
The  cautioner  is  discharged  if  the  creditor  releases  the  principal  debtor,  or 
if  the  release  of  the  principal  debtor  is  the  result  of  some  act  or  omission 
on  the  part  of  the  creditor  (Bell,  Prin.  s.  260  ;  Wallace,  1825,  3  S.  433). 
On  principle,  the  extinction  of  the  principal  oljligation  necessarily  involves 
the  extinction  of  the  accessory  obligation ;  for  there  can  be  no  guarantee 
of  a  principal  obligation  which  has  ceased  to  exist.  Thus,  if  the  creditor 
allows  prescription  to  run  on  the  principal  obligation,  the  cautioner's 
obligation  is  extinguished  equally  with  that  of  the  principal  debtor  {Haly- 
hurtons,  1735,  Mor.  2073).  In  order,  however,  that  a  release  of  the  principal 
debtor  by  tlie  act  of  the  creditor  sliall  discharge  the  cautioner,  there  must 
be  an  actual  legal  discharge  of  the  debtor,  and  not  a  mere  intention  to 
release  him  {Scholejield,  1859,  28  L.J.  Ch.  452).  Tlie  creditor's  release  of  the 
principal  debtor  will  not  operate  the  liberation  of  the  cautioner,  if  the  latter 
has  consented  to  the  release  {Fleming,  1823,  2  S.  336).  Again,  in  order  that 
the  release  of  the  principal  delator  may  have  the  effect  of  liberating  the 
cautioner,  it  must  have  been  brought  about  by  a  voluntary  act  or  contract 
on  the  part  of  the  creditor,  and  not  by  the  operation  of  law,  as  in  bankruptcy 
(Bell,  Cojn.  i.  359  et  seq. ;  Whitekm,  20  May  1814,  F.  C. ;  Bankruptcy 
Act,  1856  (19  &  20  Vict.  c.  79,  s.  56)).  Further,  though  the  principal 
debtor  is  released  by  the  voluntary  act  of  the  creditor,  yet  this  wall  not 
liberate  the  cautioners,  if  the  release  was  granted  subject  to  the  reservation 
of  the  creditor's  remedies  against  the  cautioners,  so  that  it  can  be  construed 
as  allowing  the  cautioners  to  retain  all  their  riglits  against  the  principal 
debtor  {Muir,  1893,  1  E.  91  ;  affd.  1895,  2  E.  (H.  L.)  148).  Of  course, 
where  the  principal  debtor  is  absolutely  discharged,  so  that  the  debt  is 
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extinguished,  the  reservation  of  a  riglit  to  proceed  against  the  cautioners  is 
necessarily  idle  and  is  treated  as  j>ro  non  scripto  (NiaAson,  1836,  4  A.  «&  E. 
G75;  Wcbh,  1857,  3  K.  &  J.  438);  and  frequently  there  is  difficulty  in 
determining-  wlicther  tiie  discharge  hy  the  creditor  amounts  to  an  absolute 
discliurge,  or  whetlier  it  amounts  mertdy  to  a  personal  release  of  the  debtor 
from  action  by  the  creditor  (Green,  1809,  4  L.  i:.  Ch.  App.  204;  Cragoe, 
1873,  L.  E.  8  Ex.  81 ;  Bateson,  1871,  7  L.  K.  C.  P.  9). 

Cautioner  is  discharycd  hy  the  Creditor  releasinf/  a  Co-Cmdioner.^A 
discharge  or  release  of  one  cautioner  by  the  voluntary  act  of  the  creditor 
operates  as  a  discharge  of  the  other  cautioners.  The  Scots  law  on  this 
subject  is  now  regulated  by  sec.  9  of  the  Mercantile  Law  Amendment  Act : 
"  After  the  passing  of  this  Act,  where  two  or  more  parties  shall  become 
bound  as  cautioners  for  any  debtor,  any  discharge  granted  by  the  creditor 
in  such  debt  or  obhgation  to  any  one  of  the  cautioners,  shall  be  deemed 
and  taken  to  be  a  discharge  granted  to  all  the  cautioners ;  but  nothing 
herein  contained  shall  be  deemed  to  extend  to  the  case  of  a  cautioner  " — 
probal)ly  creditor  is  nujant— "consenting  to  the  discharge  of  a  co-cautioner 
wlio  may  have  become  bankrupt"  (19  &  20  Vict.  c.  GO,  s.  9).  This  section 
applies  wherever  the  obligants  are  johitly  and  severally  bound  for  the  same 
debt,  although  their  obligations  are  contained  in  separate  writings  ;  but  it 
does  not  apply  if  the  obligations  of  the  several  obligants  are  in  their 
inception  wholly  separate  (Morgan,  1879,  10  M.  614).  Further,  in  order 
that  a  discharge  granted  to  a  co-obligant  should  have  the  effect  of  releasing 
the  other  obligants,  it  must  amount  to  an  un(pudified  discharge  of  the 
joint  and  several  obligation,  or  (which  is  the  same  thing  in  legal  effect)  an 
agreement  that  the  debtor  shall  not  only  be  discharged  in  a  question  with 
his  creditor,  l)ut  shall  also  be  discharged  of  his  liability  to  contribute  in  a 
question  with  other  co-obligants  (per  L.  M'Lareu  in  Mortons  Trs.,  1892, 
20  R  72). 

CaiUioner  is  discliargcd  hy  the  Creditor  givinrj  up  or  losing  Funds  or 
ScciLrities. — If  the  creditor  has  lost  or  relinquished  any  securities  for  the 
debt,  or  has  permitted  such  securities  to  get  into  possession  of  the  debtor, 
or  has  failed  owing  to  negligence  to  make  them  effectual  by  completing  his 
title,  the  cautioner  is  discharged  to  the  extent  of  such  securities  {Sligo, 
1840,  2  D.  1478,  in  which  case  this  whole  subject  is  fully  discussed  and  the 
authorities  reviewed).  The  creditor  must  hand  over  the  securities  in  exactly 
the  same  position  as  they  stood  in  his  hands,  and  with  the  remedies  on  them 
unimpaired  {Fleming,  1826,  2  W.  &  S.  277).  Even  where  the  loss  of  the 
securities  is  not  due  directly  to  the  act  of  the  creditor,  but  has  occurred 
through  the  negligence  of  a  factor  or  agent,  the  cautioner  may  be  relieved 
to  the  extent  of  the  loss  {Wright's  Trs.,  1835,  13  S.  380).  At  the  same 
time,  a  mere  depreciation  in  the  value  of  securities  held  by  the  creditor  for 
the  debt,  or  even  the  fact  that  such  securities  have  turned  out  utterly 
worthless,  will  not  liberate  the  cautioner,  unless  it  is  shown  that  the  loss 
was  in  some  way  attributable  to  the  fault  of  the  creditor  {Hardu-iclc, 
1865,  35  Beav.  133).  The  discharge  of  a  cautioner  owing  to  securities 
being  lost  or  given  u])  by  l lie  creditor  is,  it  is  to  be  observed,  diilerent  in 
its  effect  from  the  discharge  of  a  cautioner  owing  to  an  alteration  in 
the  contract  between  the  creditor  and  the  principal  debtor.  In  the 
former  class  of  cases  the  cautioner  is  discharged  only  pro  tanto,  to 
the  extent  of  the  securities  passed  from ;  in  the  latter  class  of  cases  he  is 
wholly  discharged.  Where  one  of  several  cautioners  holds  a  separate 
security  over  the  estate  of  tlie  princijial  debtor,  he  must,  in  dealing  with  it, 
observe  the  same  care   on  behalf  of  his  co-cautioners  as  the  creditor  is 
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bouud  to  observe  on  behalf  of  the  whole  body  of  the  cautioners  ;  and  if  he 
fail  to  do  this,  the  co-cautioners  are  liberated  to  that  extent,  in  a  question 
with  him  {Runic,  1830,  8  S.  295). 

Cautioner  to  or  for  a  Firm  is  discharged  as  regards  future  Transactions 
hy  a  Change  in  the  Firm. — The  effect  of  a  change  in  a  firm,  to  or  for  which  a 
cautionary  obligation  has  been  undertaken,  was  first  made  the  subject  of 
statutory  regulation  in  the  Mercantile  Law  Amendment  Act,  1856  (19  & 
20    Vict.    c.    60,  s.  7).     This  section,  though  repealed  by  sec.  48  of  the 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39,  s.  48),  was  re-enacted  in  a 
more  explicit  and  somewhat  more  emphatic  form  by  sec.  18  of  the  same 
Statute  (53  &  54  Vict.  c.  39,  s.  18),  as  follows:  "A  continuing  guaranty  or 
cautionary  obligation  given  either  to  a  firm,  or  to  a  third  person  in  respect 
of  the  transactions  of  a  firm,  is,  in  the  absence  of  agreement  to  the  contrary, 
revoked  as  to  future  transactions  by  any  change  in  the  constitution  of  the 
firm  to  which,  or  of  the  firm  in  respect  of  the  transactions  of  which,  the 
guaranty  or  obligation  was  given."    This  statutory  rule  is  merely  declaratory 
of  the  principles   reached  both  in  Scotland  and  England  at  common  law. 
A  change  in  the  firm,  sufficient  to  put  an  end  to  the  cautioner's  liability  so 
far  as  future  transactions  are  concerned,  may  occur  by  the  introduction  of  a 
new  partner  {Sixers,  1829,  3  W.  &  S.  392 ;  Bowie,  1840,  2  D.  1061 ;  Monte- 
fiorc,  1863,  12  W.  R  83),  or  by  the  death  or  retirement  of  an  old  partner 
{Elton,  Hammond,  &  Co.,  24  June  1812,  F.  C. ;  Philip,  21  Feb.  1809,  F.  C. ; 
University  of  Cambridge,  1839,  5  M.  &  W.  580).     In  the  case,  however,  of  a 
large  firm  whose  membership  is  constantly  fluctuating,  it  is  probable,  in  spite 
of  the  strict  terms  of  the  enactment,  that  "  an  agreement  to  the  contrary  " 
may  still  be  implied,  at  least  where  the  firm  is  in  the  position  of  creditor,  so 
that  a  renewal  of  guarantees  and  bonds  of  caution  is  not  necessary  on  every 
change  in  the  firm  (Bell,  Com.,  M'L.  ed.,  i.  387).     It  is  usual  and  expedient, 
however,in  all  cases  of  continuing  guarantees  or  cautionary  obligations  under- 
taken to  a  firm,  to  insert  an  express  stipulation  to  the  effect  that  no  change 
in  the  firm  shall  discharge  the  cautioners.     A  change  in  a  firm,  sufficient  to 
revoke  a  guarantee  given  to  or  for  a  firm  may  occur  as  well  by  a  change  in 
the  constitution  of  the  firm  as  through  an  alteration  in  the  individual 
members  of  the  firm  {Dance,  1804,  1  B.  &  P.  (N.  E.)  34 ;  but  the  registration 
of  a  company  with  limited  liability,  accompanied  by  a  change  in  the  name, 
is  not  such  a  change  as  will  release  cautioners  {Groux's  Soap  Co.,  1860,  8 
C.  B.  (N.  S.)  800). 
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of. — The  Statute. — The  Act  1695,  c.  5,  "  Anent  Principals  and  Cautioners," 
enacts  that,  "  Considering  the  great  hurt  and  prejudice  that  hath  befallen 
many  persons  and  families,  and  ofttimes  to  their  utter  ruin  and  undoing,  by 
men's  facility  to  engage  as  cautioners  for  others,  who  afterwards  failing 
have  left  a  growing  burden  on  their  cautioners  without  relief ;  therefore 
and  f(jr  remedy  thereof,  his  Majesty,  with  advice  foresaid,  statutes  and 
ordains  that  no  man  binding  and  engaging  for  hereal'ter,  for  and  with 
another,  conjunctly  and  severally,  in  any  bonds  or  contracts  for  sums  of 
money,  shall  be  bound  for  the  said  sums  for  longer  than  seven  years  after 
the  date  of  the  bond,  but  that  from  and  after  the  said  seven  years  the  said 
cautioner  shall  be  eo  ipso  free  of  his  caution :  and  that  whoever  is  bound  for 
another,  either  as  express  cautioner  or  as  principal,  or  as  co-principal,  shall 
be  understood  to  be  a  cautioner  to  have  the  benefit  of  this  Act ;  providing 
that  he  have  either  clause  of  relief  in  the  bond,  or  a  bond  of  relief  apart. 


CAUTIONARY  OBLIGATIONS,  SEPTEXXTAL  LlMiTATIOX  OF  347 

intimate  personally  to  the  creditor  at  his  receiving  of  the  hond,  without 
prejudice  always  to  the  true  principal's  bein<^  found  in  the  whole  contents 
of  the  bond  or  contract ;  as  also  of  the  said  cautioners  behig  still  bound, 
conform  to  the  terms  of  the  bond,  within  the  said  seven  years,  as  before  the 
making  of  this  Act;  as  also  providing  that  what  legal  diligence,  by  inhibi- 
tion, horning,  arrestment,  adjudication,  or  any  other  way,  shall  be  done 
within  the  seven  years,  by  creditors  against  their  cautioners  for  what  fell 
due  in  that  time,  shall  stand  good,  and  have  its  course  and  etlect  after  the 
expiry  of  the  seven  years  as  if  this  Act  had  not  been  made." 

E[fect  of  the  Statute— The  Statute  does  not  deal  merely  with  the  mode 
of  proving,  or  the  legal  means  of  enforcing,  a  contract ;  it  operates  a  total 
extinction  of  the  cautit)nary  obligation  after  the  lapse  of  seven  years,  in  two 
cases:  (1)  Where  the  cautioner  is  bound  in  the  same  writing  as  the  prin- 
cipal debtor,  and  by  the  form  of  the  bond  is  bound  expressly  as  cautioner; 
and  (2)  where  he  is  bound  as  principal  or  co-principal,  and  is  shown  to  be  a 
cautioner  by  a  clause  of  relief  in  the  bond  itself,  or  by  a  separate  bond  of 
relief  intimated  at  its  execution  to  the  creditor.  The  clause  of  the  Statute, 
"whoever  is  bound  for  another,"  etc.,  is  introduced  into  it  not  by  way  of 
exception,  but  by  way  of  express  provision  and  addition  {Dowjlas,  Heron,  & 
Co.,  1792,  Mor.  11032  ;  Scott,  1831,  5  W.  &  S.  436).  After  the  expiry  of  the 
seven  years  the  obligation  is  nullified  and  wiped  out ;  the  cautioner  is  free ; 
and  no  claim  can  be  made  against  him  under  the  old  contract  {Scott,  ut 
supra;  Tait,  1840,  1  Rob.  App.  137 ;  StocU,  1890,  17  R.  1122). 

So  absolute  is  the  extinction  of  the  obligation,  that  payment  of  interest 
made  by  a  cautioner  after  the  seven  years  will  not  continue  it  {Scott,  ut 
supra) ;  and  where  a  cautioner,  after  the  expiry  of  the  septennium,  had 
paid  the  principal  sum  to  the  creditor,  he  was  held  entitled  to  repetition,  on 
the  ground  that  there  had  been  no  obligation,  natural  or  civil,  upon  him  to 
pay  {Carrick,  1778,  Mor.  2931).  Diligence  done  {Iri-iiuj,  1752,  Mor.  1 1043  ; 
Eeid,  1780,  Mor.  1104:5),  or  decree  obtained  (Bell,  P?-i;i.  603,  Cum.  i.  376), 
against  a  cautioner  within  the  seven  years  will  deprive  him  of  the  benefit 
of  the  Statute,  but  will  not  render  him  liable  for  interest  falling  due  after 
the  prescriptive  period  {Douglas,  Heron,  &  Co.,  1793,  Mor.  11048;  Bioiiig, 
1739,  5  Bro.  Supp.  211).  No  averments  by  the  creditor  that  the  cautioner 
"  asked  for  time  "  or  the;  like  will  afford  a  relevant  answer  to  the  plea  of  the 
limitation  {McGregor's  Exrs.,  1893,  21  R.  7) ;  there  must  be  an  averment  of 
something  amounting  to  a  renewal  or  corroboration  of  the  original  obliga- 
tion {Douglas,  Heron,  &  Co.,  1793,  Mor.  11048;  Gordon,  1715,  Mor.  11037, 
Wallace,  1749,  Mor.  1102G),  and  it  must  be  proved  by  writing  {McGregors 
Errs.,  ut  supra).  It  is  prol)ably  a  good  answer  to  a  plea  of  the  limitation, 
that  the  cautioner  is  barred  p)^''rsonali  excciMone  from  that  defence ;  but  the 
averments  on  which  the  plea  in  bar  rests  must  set  forth  that  the  cautioner 
has  by  his  representations  or  conduct  induced  the  other  party  to  believe  a 
certain  state  of  facts  to  be  true,  and  to  alter  his  position  by  acting  on  that 
belief  {McGregor  s  Exrs.,  ut  supra). 

Cases  fedling  ivithin  the  Stattite.— Under  the  first  case  dealt  with  by  the 
Statute,  the  use  of  the  word  "  cautioner  "  is  not  essential  to  entitle  the  obli- 
gant  to  relief,  if  eiiuivalent  words  be  used.  Where  certain  shareholders  of 
a  company  bound  themselves  as  individuals,  "  and  by  way  of  corroborative 
guarantee,"  for  the  repayment  of  a  sum  of  money  borrowed  by  the  company, 
they  were  held  to  be  cautioners,  and  as  such  entitled  to  the  benefit  of  the 
Statute  {Stoch-s,  1890,  17  R.  1122).  It  is  enough  if  the  character  of  the 
obligant  be  plainly  that  of  one  "  binding  and  engaging  for  and  with  another" 
in  a  bond  or  contract,  and  a  person   bound  as  "full  debtor"  may  be  a 
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cautioner  iu  the  sense  of  the  Statute  {Montdth,  1841,  4  D.  161).  But  he 
only  is  a  cautioner  who  is  entitled  to  total  relief  (Bell,  Prin.  601),  and  con- 
sequently the  limitation  was  held  not  to  apply  to  a  bond  in  which  two 
persons  were  bound  as  co-obligants  with  no  clause  of  relief  or  back-bond, 
though  one  of  them  was  known  and  admitted  to  be  merely  a  cautioner 
(Smith,  1825,  1  W.  &  S.  315),  nor  to  a  case  in  which  the  obligant 
"  guaranteed  the  payment  of  the  sum  in  "  a  certain  bond  to  the  creditors 
therein  (IFilson,  1840,  1  Eob.  App.  137),  for  there  the  word  "guarantee' 
amounted  to  a  distinct  and  independent  obligation  to  pay  the  sum  due  ; 
nor  to  a  case  in  which  parties  were  bound  as  co-principals  with  mutual 
stipulations  of  relief  (Creditors  of  Park,  1785,  Mor.  IIO;!!).  Nor,  again, 
may  the  Statute  be  pleaded  by  one  who  accepts  a  bill  as  security  for 
another  acceptor  (Sharp,  1808,  Mor.  voce  Bill,  App.  22). 

Under  the  second  case  contemplated  by  the  Statute,  and  where  there  is 
a  separate  bond  of  relief,  mere  private  knowledge  of  that  bond  on  the  part 
of  the  creditor  will  not  serve  as  a  suljstitute  for  the  personal  intimation 
required  by  the  Act  (Bell,  1121 ,  Mor.  11039).  The  intimation  must  be  proved 
by  writing,  even  if  it  need  not  be  notarial  or  judicial  (Dnisdcdc,  1839,  1  D. 
409).  But  the  Statute  was  held  not  to  apply  where  a  creditor  with  his  own 
hand  wrote  and  signed  as  a  witness  a  bond  of  relief  granted  by  one  co- 
obligant  in  a  bond  to  another  of  even  date  with  the  original  l)ond  (M'Bankin, 
1714,  Mor.  11034).  The  bond  of  relief  should  be  intimated  to  the  creditor 
at  his  receiving  of  the  bond,  i.e.  probably  the  principal  bond ;  but,  in  any 
event,  the  years  of  limitation  do  not  seem  to  begin  to  run  till  the  date  of 
intimation,  "  for  it  would  be  the  hardest  thing  in  the  world  if  you  were  at 
the  end  of  six  years  to  convert  a  man  into  a  cautioner"  (Scott,  1831,  5  W.  & 
S.  436,  per  L.  C.  Brougham). 

Cases  not  falling  within  the  Statute. — A  large  number  of  cautionary  obli- 
gations have  been  held  to  be  excepted  from  the  Statute.  Such  are  bonds  of 
caution  in  any  sort  of  judicial  proceeding  {M'Kmlay,  1781,  Mor.  2154 ;  Hogg, 
1826,  4  S.  708),  in  a  confirmation  (Gallic,  1830, 14  S.  647),  in  a  composition 
contract  (Cuthhertson,  1823,  2  S.  292),  under  a  marriage  contract  (Steivart, 
1726,  Mor.  11010),  ad  factum  praistanduvi  (Piohertson,  1736,  Mor.  11010; 
Kincaid's  Creditors,  1741,  Elchies,  Cautioner,  11),  or  for  the  discharge  of  an 
office  (Brcmncr,  1842,  1  Bell's  App.  280).  The  limitation  does  not  affect 
cases  where  the  debt  is  not  liquid  (Anderson,  1821, 1  S.  31),  nor  ex  piost  facto 
engagements  to  pay,  or  see  paid,  a  sum  already  lent  (Caves,  1742,  Mor. 
11020),  nor  cautionary  obligations  in  a  bond  of  relief  (Bruce,  1793,  Mor. 
11033),  or  of  corroljoration  (Scot,  1715,  Mor.  11012),  nor,  it  would  seem, 
a  cash-credit  bond  {Alexander,  1843,  6  D.  322),  nor  an  action  of  relief  by 
one  cautioner  against  another  (Forhes,  1726,  Mor.  11014). 

Such  other  cases  as  have  been  found  to  be  outside  the  operation  of  the 
Statute  may  be  grouped  into  three  classes:  (1)  Cases  in  which  every  year  a 
new  obligation  arises,  e.g.  caution  for  the  payment  of  an  annuity  (Balvaird, 
1709,  Mor.  11005);  (2)  cases  where  the  fulliluient  of  the  obligation  is  post- 
poned to  an  uncertain  date  which  happens  as  a  matter  of  fact  to  fall  outside 
the  septennium  {BorthvAck,  1715,  Mor.  1 1008);  and  (3)  cases  where  the  fulfil- 
ment of  the  obligation  is  postponed  till  a  iixcd  term  beyond  the  septennium 
(Millers,  1762,  Mor.  11027).  In  all  three  classes  the  test  whether  the  Statute 
applies  or  not,  is  the  liability  of  the  cautioner,  not  of  the  principal,  and  no 
cautionary  obligation,  it  would  appear,  will  fiill  under  the  Statute  in  which 
there  is  not  a  definite  sum  of  money  prestable  in  full,  and  on  wliicli  the 
creditor  might  not  do  diligence  if  occasion  arose,  at  some  time  within  the 
seven  years.    However  repugnant  such  a  limited  construction  may  be  to  the 
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plain  language  of  the  enactment,  it  has  long  since  passed  into  the  common 
law  ,and  is  now  probal>ly  too  Hrndy  established  to  he  overturned  (see 
Molleson,  1892, 19  R  581).  lUit,  while  this  was  acknowledged  by  the  Court 
in  the  case  just  cited,  it  was  Ijy  a  bare  majority  only  of  seven  judges  that  tl)e 
legal  principle  enunciated  aljove  was  held  to  apply  to  a  case  where  certain 
cautioners  had  bduiid  themselves  to  pay  the  interest  on  a  luan  till  the 
repayment  of  the  princi])al,  so  as  to  deprive  the  cautioners,  on  the  analogy 
of  JUdvdird  (at  snjint),  of  the  benefit  of  tlie  Statute.  Had  the  cautioners 
in  Mullisoii  been  bound  for  })rincii)al  as  well  as  interest,  there  is  little  room 
for  doubt  that  the  Statute  would  have  applied. 

Minority. — The  years  of  a  creditor's  minority  are  not  to  be  deducted  in 
reckoning  the  period  which  has  ela^jsed  from  the  date  of  the  obligation,  no 
exception  in  favour  of  minors  being  contained  in  the  Act  (Stctrart,  1712, 
Mor.  11151). 

International  Law. — As  the  limitation  introduced  by  the  Statute  enters 
into  the  contract  and  forms  part  of  it,  the  lex  loci  contractus  will  be  given 
effect  to  in  cases  where  (piostions  of  private  intornntional  law  arise.  Tluis 
the  limitation  will  be  held  to  apply  when  Scottish  eauti(jnary  obligati(jus 
are  sued  on  in  a  foreign  Court,  but  not  when  a  foreign  cautionary  obligation 
is  sued  on  in  the  Scots  Courts,  for  no  such  limitati(ju  forms  an  implied 
term  of  the  foreign  contract  {Alexander,  1843,  G  D.  322,  where  see  L. 
Fullerton's  exposition  of  the  whole  effect  of  the  Statute). 

[Ersk.  Ind.  iii.  7.  22.  24 ;  Bell,  Prin.  GOO-4  ;  Bell,  Com.  i.  374 ;  ^lore 
ap?^fZ  Stair,  Note  r.  i.  cxv.-cxviii. ;  Napier  on  Prescription,  850-4;  Millar 
on  Prcscriidion,  178-84]. 


Ca-Ution  ,  J  lld  icia.1 .  — l.  Caution  in  Suspensions,  and  Suspensions 
and  Interdict. — Every  note  of  suspension  must  contain  an  offer  to  find 
caution  or  juratory  caution,  or  to  consign  the  money  charged  for,  or  a  crave 
that,  in  the  circumstances,  caution  be  dispensed  with.  Frequently  the 
note  is  alternative,  containing  an  offer  to  find,  and  a  crave  to  dispense  with, 
caution  (Mackay's  Manual,  423).  When  the  note  is  passed  on  caution 
or  consignation,  fourteen  days  from  the  presenting  of  the  note  are  allowed, 
in  which  the  suspender  nnist  find  caution  or  consign  (A.  S.  11  July  1828, 
s.  12).  If  the  (piestion  has  been  reserved,  but  ultimati'ly  caution  is  required, 
it  must  be  found  within  fourteen  days  from  the  reading  in  the  minute- 
l)ook  of  the  interlocutor  passing  the  note.  If  the  suspender  fails  to  find 
caution  within  the  appointed  time,  he  may  crave  the  Lord  Ordinary  on  the 
Bills  for  a  prorogation  of  time.  This  the  Lord  Ordinary  may  now  grant 
unconditionally  (see,  however,  A.  S.  14  June  1799,  s.  1).  The  bond  of 
caution  is  obtained  from  the  Clerk  of  the  Bills,  and  the  suspender's  agent 
must  get  it  signed  by  the  cautioner  or  cautioners,  and  at  the  same  time 
obtain  from  a  magistrate  or  justice  of  the  peace  a  certificate  that  the 
cautioner  is  habit  and  repute  responsible  for  the  obligation  he  undertakes 
(Mackay's  Manual,  427).  When  the  bond  is  lodged,  notice  must  be  sent 
to  the  respondent's  agent,  to  enable  him  to  state  objections.  The 
respondent  may  object  to  the  sufificiency  of  the  caution,  or  he  may  demand 
that  the  bond  be  attested.     See  Attestoe. 

Bond  of  Caution  in  Suspensions. 

,  bind  and  oblige  heirs,  executors,  and  successors  ,  as 

cautioners  and  surety,  acted  in  the  Books  of  (Vnnicil  and  Session,  for 

.     Tliat  ,  or  to  any  other  person  to  whom 
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shall  be  ordained  to  ,  as  stated  in  a  note  of  suspension 

between  the  said  parties,  presented  on  the  day  of  eighteen  hundred  and 

yejirs ;  and  that  in  case  it  shall  be  found  by  the  Lords  of  Council  and 
Session  that  ought  so  to  do,  after  discussing  the  passed  note  of  suspension ; 

and  also,  that  payment  shall  be  made  of  whatever  sum  the  said  Lords  shall  modify  in 
name  of  damages  and  expenses  in  case  of  wrongous  suspending.  Consenting  to  the 
recfistration  hei-eof  in  the  Books  of  Council  and  Session,  that  letter  of  liorniug  and  all 
other  execution  may  pass  upon  a  decreet  to  be  interponed  hereto,  in  common  form,  and 
for  that  end  constitute  procurators. — In  witness  whereof,  these  presents, 

written  by  ,  clerk  to  A.  B.,  Clerk  of  tlu-  Bills,  so  far  as  not  printed,  are 

subscribed,  etc.  (testing  clause  in  usual  style).  [When  desired,  forms  can  be  obtained  from 
the  BiU  Chamber  Clerk.] 

If  the  bond  is  satisfactory,  it  is  lodged  in  the  Bill  Chamljer  offices,  but 
it  does  not  come  into  operation  until  the  note  is  passed.  If  the  objections 
are  sustained,  a  new  bond  is  issued  and  new  cautioners  obtained.  If, 
however,  either  party  is  dissatisfied  with  the  ruling  of  the  clerk,  he  may 
apply  to  the  Lord  Ordinary  on  the  Bills  to  have  the  ruling  overturned.  If 
the  circumstances  alter,  the  respondent  may  apply  for  new  caution,  in 
which  case  the  original  cautioner  is  freed. 

The  position  of  a  cautioner  in  a  suspension  is  different  from  an  extra- 
judicial cautioner.  The  charger  does  not  ask  for  caution,  the  suspender 
offers  it ;  the  charger  is  not  called  upon  to  interfere  in  the  matter ;  hence 
a  cautioner  has  been  held  bound,  though  he  only  agreed  to  be  cautioner  on 
the  understanding  that  the  bond  was  signed  by  a  co-cautioner,  who  failed 
to  sign  {Simpson,  1860,  22  D.  679).  Further,  the  septennial  limitation  does 
not  apply  to  bonds  in  the  Bill  Chamber  (Mackay's  Manual,  429).  Where 
the  suspender  abandons  his  case  the  cautioner  is  entitled  to  carry  it  on, 
and  maintain  the  reasons  of  suspension,  or  propose  others  (per  L.  Craigie 
in  Eadic,  1833,  11  S.  415);  but  if  he  fails  to  take  it  up,  he  is  liable. 
The  cautioner  is  liable  for  all  the  ordinary  steps  of  process,  but  not  for 
extraordinary  steps,  as  where  the  suspender,  without  considting  the 
cautioner,  placed  the  question  before  a  referee  {Stevxtrt,  1843,  6  D.  151). 
Such  action  on  the  part  of  the  suspender  frees  the  cautioner ;  as  does  an 
application  for  new  caution  by  the  charger  {Eadie,  1833,  11  S.  415). 

If  caution  is  not  found  when  required  by  the  Lord  Ordinary,  the  note  is 
refused,  and  a  certificate  of  no  caution  is  issued  by  the  clerk.  The  charger 
will  not  obtain  the  certificate,  unless  he  gives  due  intimation  to  the  other 
side  that  he  proposes  to  ask  for  it ;  and  the  clerk  will  not  give  out  the 
certificate  until  twenty-four  hours  after  such  intimation  (A.  S.,  24  Dec. 
1838,  s.  9).  The  complainer,  after  the  certificate  has  been  issued,  may  still 
have  recourse  to  a  note  craving  the  Lord  Ordinary  to  recall  the  certificate, 
and  to  allow  him  to  proceed  with  his  suspension  {Andrew,  1853,  15  D.  482), 
but  even  this  avenue  is  closed  to  him  after  the  Lord  Ordinary  has  issued 
an  interlocutor  finding  him  (the  complainer)  liable  in  expenses.  The  bill 
is  out  of  Court,  and  the  complainer  cannot  reclaim  {Purdic,  1861,  24  D.  85). 
[See  Mackay,  Manual,  426-432.] 

2.  Juratory  Caution. — A  form  of  caution  sometimes  offered  in  suspen- 
sions, where  the  complainer  depones  on  oath  that  he  can  find  no  better 
(Stair,  iv.  52.  26).  A  complainer  offering  juratory  caution  must  show  to  the 
Lord  Ordinary  a  ^jro6a?/'i/is  cauna  litigandi  {M'Gregor,  1862,  24  D.  1006). 
Before  such  an  application  be  granted,  the  complainer  must  depone,  before 
a  commission  appointed  by  the  Lord  Ordinary,  at  a  time  and  place  to  be 
previously  intimated  to  the  opposite  party,  whether  he  has  "  any  lands 
in  property  or  liferent,  or  bonds,  Ijills,  or  contracts  containing  sums 
of  money,"  and  if  so,  what  they  are.     He  must  lodge  with  the  Clerk  of 
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the  Inferior  Court — (1)  the  bond  (jf  caution ;  (2)  a  full  inventory  of 
his  subjects  and  effects  of  every  kind ;  (o)  an  enactment  subjoined  to 
the  inventory,  bearing  that  he  will  not  dilapidate  any  of  his  property, 
and  that  he  will  not  disjKjse  of  the  same,  or  uplift  any  of  the  debts 
due  to  him,  without  consent  of  the  respondent  or  his  agent,  or  the 
authority  of  the  judge,  until  the  reasons  of  suspension  be  discussed,  and  till 
there  be  an  opp(jrtunity  of  doing  diligence  for  any  expenses  that  may  be 
ultimately  found  due.  Further,  the;  eomplainer  shall  lodge  in  the  hands  of 
the  clerk  the  vouchers  of  any  debts  due  to  him,  and  the  title-deeds  of  any 
heritable  property  belonging  to  him  ;  and  shall  grant  a  special  disposition 
to  the  respondent  (if  so  required)  of  any  heritable  subject  of  which  he  may 
be  possessed,  and  an  assignation  of  all  debts  or  other  rights  due  to  him  for 
the  respondent's  sticurity.  Tlu;  disposition,  title-deeds,  and  vouchers  remain 
in  the  hands  of  the  clerk  till  the  reasons  of  suspension  be  discussed  (A.  S. 
28  July  1828,  s.  3  ;  Sinclair,  1892,  30  S.  L.  R  55  ;  Livingstone,  1890,  17  K. 
702).— [Mackay,  Mamial,  430 ;  Shand,  Practice,  i.  416,  447,  4G2.] 

3.  Caution  judirio  sisti. — This  caution  was  required  in  order  to  free  a 
debtor  imprisoned  luider  a  medltationc  ftuja:  warrant,  but  as  such  warrants 
have  been  in  most  cases  abolished  (43  &  44  Vict.  c.  34 ;  Hart,  1890,  28 
S.  L.  R  133),  the  exercise  of  this  form  of  caution  has  proportionally  lapsed. 
It  has  been  defined  as  caution  to  alnde  judgment  within  the  jurisdiction  of 
the  Court  (Ikdl,  Prin.  s.  274).  The  cautiuner  agrees  to  produce  the  party 
in  Court  on  such  day,  as  he  may  be  cited  (Ersk.  i.  2.  19).  He  is  freed  by 
the  death  of  the  debtor  {Park,  1680,  3  Bro.  Supp.  318);  by  presenting  the 
debtor  at  a  diet  of  Court,  and  protesting  that  he  has  fulfilled  his  obligation 
{Clark,  1881,  9  R  372) ;  and  by  extract  of  the  decree  without  requisition  to 
present  the  debtor  {Stewart,  8  July  1809,  F.  C).  !-•  - 

4.  Caution  Judicatum  solvi. — Caution  to  pay  money  or  to  implement  a 
decree.  This  form  of  caution  was  always  demanded  in  maritime  causes 
(Ersk.  i.  2.  19),  until  the  passing  of  the  Court  of  Session  Act,  1850  (13  &  14 
Vict.  c.  36,  s.  24),  by  which  it  was  abolished  in  the  Court  of  Session ;  and  in 
the  Sheriff  Court  it  is  not  required  from  any  party  domiciled  in  Scotland 
unless  the  Sheriff  shall  require  it  on  special  grounds  (1  &  2  Vict.  c.  119,  s.  22). 
The  cautioner  was  liable  for  the  whole  amount  found  due  by  his  principal ; 
he  was  not  limited  to  the  amount  awarded  by  the  Admiralty  Court,  but  for 
anything  ultimately  awarded  by  the  Court  of  Session  on  a  reduction  of  the 
Admiralty  decree  {Miles,  1797,  Mor.  2063);  and  he  was  not  liberated  by  the 
death  of  his  principal  {Dundas,  1743,  Mor.  2038).  He  was  liable  for  the 
whole  debt,  but  had  the  benefit  of  discussion.  It  is  still  required  in  certain 
judicial  proceedings,  e.g.  in  loosing  arrestments,  recaUing  inhibitions,  and  in 
the  Bill  Chamber  (Bell,  Com.,  7th  ed.,  i.  400,  note  (4) ;  M'DougcdVs  Trs., 
1864,  3  M.  68). 

Cautioner  hi  Bail. — Caution  to  produce  the  accused  when  called  upon, 
or  to  pay  a  specified  sum.     See  Bail. 

5.  Caidio  Usufructuaria. — The  caution  given  by  a  liferenter  to  the  heir, 
that  he  will  not  abuse  or  injure  the  subject,  and  that  it  will  be  returned  at 
the  expiry  of  his  liferent.  This  form  of  caution  was  introduced  into  Scot- 
land by  Act  1491,  c.  25,  which,  not  proving  effectual,  was  confirmed  by 
1535,  c.  15.  Both  these  statutes  were  ratified  l)y  1594,  c.  230,  entitled  an  Act 
"  anent  the  upholding  of  the  decayed  landes  within  burgh."  This  last  Act 
relates  only  to  ruinous  houses.  The  former  Acts  apply  to  liferenters  holding 
by  infeftment,  to  a  liferent  lease,  to  a  donatar  who  has  taken  a  gift  of  a  life- 
renter's  escheat  {Caddel,  1635,  i\I.  8271).  This  caution  is  not  now  ordered 
as  a  matter  of  course  {Ealston,  1803,  Hume,  293  ;  Eankine  on  Laiuloinurship, 
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3rd  ed.,  652) ;  it  is,  however,  the  only  remedy  open  to  the  fiar  for  con- 
trollinc^'  the  Hferenter's  general  management,  for  where  waste  has  been 
already  committed  no  action  is  competent  to  him  who  at  the  time  holds  the 
fee  for  the  damages  are  due  to  that  person  alone  to  whom  the  fee  shall 
open  after  the  liferenter's  death  {Bell,  1827,  G  S.  221).— [Ersk.  ii.  9.  59 ; 
Stair,  ii.  G.  4 ;  Eankine  on  Landou-ner^lnp,  ord  ed.,  651 ;  Bell,  Prin.  10G4.] 

6.'  Caution  for''  Violent  Profits." — In  an  action  of  removing  hi  the  Sheriff- 
Court,  if  the  defender  desires  to  enter  appearance,  he  must,  unless  he  can 
show  immediate  reason  why  the  action  should  be  excluded,  find  caution  for 
"  violent  profits,"  i.e.  for  the  highest  profits  which  could  be  made  of  the 
subjects  of  whieli  the  defender  retains  possesion,  in  case  it  should  be  found 
that  he  ought  to  have  removed.  Ihider  the  term  is  also  included  repara- 
tion for  cfamages. — [Dove  Wilson,  SheriJ)  Court  Practice,  4th  ed.,  477; 
Shand,  Practice,  i.  557.] 

7.  Caution  in  Lawhurrows. — Lawburrows  is  an  old  form  of  process, 
whereby  a  person  who  fears  bodily  injury  from  iinother,  forces  the  other  to 
find  caution  not  to  trouble  him.  It  is  still  in  use,  though  rare.  If  the 
cautioner  is  called  on  to  pay  the  penalty,  one-half  of  it  goes  to  the  com- 
plainer,  the  other  half  to  the  public.  The  amount  of  caution  is  in  the  dis- 
cretion'of  the  Sheritt'  or  Sheriff-Substitute,  and  if  the  party  ordained  to  find 
caution  fail  to  do  so,  he  is  liable  to  imprisonment  for  a  period  not  exceeding  six 
months  (45  &  46  Vict.  c.  42,  s.  6).  See  Lawbuhrows.— [ TAe  Justices  Digest ; 
Dove  Wilson,  Sheriff  Court  Practice,  444 ;  Jurid.  Styles,  ii.  427.] 

8.  Caution  for  Expenses. — The  ordaining  of  a  party  to  an  action  to  find 
caution  for  expenses  is  always  a  question  for  the  discretion  of  the  Court. 
Either  pursuer  or  defender  may  be  called  upon  to  find  caution,  and  in  the 
event  of  failure  the  Court  will  give  decree  against  the  party  so  ordained 
(Teuton,  1885,  12  K.  1179).  It  may  be  asked  for  at  any  moment  during 
the  continuance  of  the  action  (Grai/,  1884,  11  E.  1104).  Consignation  of  a 
sum  of  money  in  the  hands  of  the  Clerk  of  Court  has  been  accepted  in  lieu 
of  caution  (Harvey,  1870,  8  M.  971).  When  the  Court  grants  interim 
execution  for  expenses,  it  is  customary  at  the  same  time  to  find  the  success- 
ful party  liable  to  repeat,  if  the  judgment  be  reversed  (48  Geo.  iii.  c.  151, 
ss.  17,  18;  see  Dulce  of  Hamilton,  1878,  5  E.  588;  Earl  of  Mansfield,  2 
March  1815,  F.  C),  but  an  exception  to  this  rule  was  made  in  an  action  of 
nullity  by  a' wife,  where  the  husband  appealed  to  the  House  of  Lords,  in 
which  case  the  wife  was  awarded  interim  expenses  without  caution  (A.  B., 

1884,  11  E.  1060). 

When  an  appeal  is  taken  to  the  House  of  Lords,  security  for  costs  is 
given  by  recognisance  to  the  amount  of  £500  and  a  bond  for  £200.  In  lieu 
of  the  bond,  payment  may  be  made  of  £200  into  the  fee  fund  of  the  House 
of  Lords,  within  one  week  after  the  presentation  of  the  appeal  to  the  House 
(Appellate  Jurisdiction  Act,  1876). 

A  By  Pursuer. — A  l)ankrupt,  whether  voluntary  (Ritchie,  1881,  8  E. 
747)  or  statutory  (Horn,  1872,  10  M.  295;  Mackersy,l^hQ,  12  D.  1057) 
(but  not  a  party  made  bankrupt  under  the  Delators  Act,  1880 — Macrae, 
1889,  16  E.  476),  is  not  permitted  to  sue  an  action  relative  to  the  estate  of 
which  he  is  divested,  unless  he  finds  caution  or  obtains  the  consent  of  his 
trustee  (3/aa/ow«W,  1882,  9  E.  G9G  ;  Bunsmores  Trs.,  1891,  19  E.  4).  A 
bankrupt  may,  however,  sue  his  trustee  for  payment  of  a  balance  alleged 
to  be  due  to  him  (Pitehie,  1881,  8  E.  747);  suspend  diligence  which  has 
attached  or  may  attach  his  person  (Young,  1875,  2  E.  599). 

The  stringency  of  the  rule  which  requires  a  bankrupt  pursuer  to 
find  caution  for  expenses,  is  relaxed  when  his  action  is  for  vindication  of 
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cliaiacter.  In  this  category  are  included  an  action  of  damages  for  slander, 
and  also,  it  may  be,  assault  and  violent  spoliation  of  ]jroperty  (Thorn, 
1888,  15  K.  780),  l)ut  not  mere  illegal  diligence  against  tlie  estate  {Gray, 
1884,  21  S.  I..  \L  7GG).  "  It  is  for  the  discretion  of  the  Court  to  say 
whetlier  in  ])aiticidar  circuinstanc(!s  tlie  pursuer  may  he  allowed  to 
proceed  with  such  ;in  aclinn  withmiL  finding  caution,  hut  tliat  discretion 
must  be  very  carefully  used,  and  leave  is  only  to  be  granted  in  very 
exce])tional  circumstances"  {('Utrk,  1884,  11  If.  418).  IJcing  a  question 
of  circumstances,  no  general  rule  can  he  laid  down  {Scutl,  1885,  12  K. 
1022),  hut  if  the  slander  com})lained  of  is  not  serious  (Brovm,  1895,  3 
S.  L.  T.  No.  G3),  or  if  there  is  any  fact  unfavourable  to  the  bona  fides  of  the 
action,  such  as  long  delay  in  raising  it  {Collier,  1884,  12  11.  47),  or  to  pur- 
suer's ultimate  success  {^^cutt,  188G,  13  11.  1173),  caution  will  not  be  dis- 
pensed witli.  On  tlie  other  hand,  the  general  rule  as  to  finding  caution  is 
read  strictly,  and  iu)ne  arc  held  to  fall  under  it  except  those  wlio  have 
actually  been  divested  of  their  estate  (Scott,  su2>ra).  Poverty,  or  being  in 
receipt  of  })ar()chial  relief  (MaalouaU,  1882,  9  K.  G9G),  or  partial  divestiture, 
leaving  the  title  to  acquircnda  untoucbed  {Bell,  18G2,  24  1).  G03),  do  not 
bring  a  pursuer  within  it. 

Wben  there  is  divestiture,  tbe  patrimonial  interest  in  the  action  belongs 
to  the  trustee,  and  be  may  sist  himself  as  a  pursuer,  in  which  case  no 
cauticm  requires  to  be  found  {Thoni,  1857,  19  I).  721);  whether  the  injury 
complainetl  of  has  been  suffered  prior  to  or  subsequent  to  the  date  of 
sequestration,  the  damages  recovered  go  to  the  trustee  {Jackson,  1875,  3  E. 
130).  P)ut  it  is  doubtful  if  the  trustee  would,  without  the  concurrence  of 
the  bankrupt,  have  a  title  to  sue  for  a  claim  so  ])ersonal  as  slander  or 
assault  (Jackson,  inqira;  Scott,  1885,  12  E.  1022). 

A  bankrupt  defender  does  not  in  any  case  require  to  find  caution,  or  to 
get  his  trustee  sisted  along  witli  him.  It  is  lutt  for  the  pursuer  who  has 
brought  him  into  Court  to  com])lain,  and  if  tbe  bankrupt  has,  in  tlie  first 
instance,  been  unsuccessful  ami  has  reclaimed,  he  will  certainly,  where  his 
character  is  attacked,  be  allowed  to  proceed,  as  in  the  (Jourt  below 
{Buchanan,  1880,  8  E.  220). 

But  though  l)ankru])tcy  is  a  good  ground  for  ordering  caution,  mere 
poverty  is  not  in  itself  sufficient  to  induce  the  Court  to  ordain  caution  to  be 
found  {Macdunald,  1882,  9  K.  G9G  ;  Jenkins,  1869,  7  M.  739).  And  when- 
ever a  bankrupt  has  received  his  discharge,  and  the  trustee  has  also  been 
discharged,  the  bankrupt  may  sue  without  caution  {Cooper,  1893,  30  E.  920). 
If,  however,  the  i)arty  is  in  receipt  of  parochial  relief,  his  status  is  some- 
what ditt'erent,  and  a  divergence  of  opinion  has  arisen  between  the  First  and 
Second  Divisions.  In  Hunter,  1874  (1  E.  1154),  the  First  Division  held  that  a 
pauper  must  either  take  the  benefit  of  the  poor's  roll  or  find  caution ;  the 
Second  Division  have  taken  a  different  view,  and  have  refused  to  lav  down 
so  general  a  proposition  {MJJunald,  1882,  9  E.  G9G  ;  Johnstone,  1890,  28 
S.  L.  E.  141.  A  party  on  the  poor's  roll  is  in  n(^  case  required  to  find 
caution  {Weepers,  1859,  21  D.  305).  In  addition  to  bankrupts,  the  follow- 
ing parties  must  find  caution  : — (1)  Pursuers  in  an  actio  popularly,  who 
are  mere  men  of  straw  put  forward  to  screen  others  from  liabilitv  for 
expenses  {Jenkins,  18G9,  7  M.  739,  but  see  Potter,  1870,  8  M.  10G4):"(2)  a 
married  woman  without  separate  estate,  suing  without  her  husband's 
express  consent  {Tendon,  1885,  12  E.  971);  (3)  the  assignee  of  a  bankrupt 
pursuer  {M'Ghie,  1831,  10  S.  604);  (4)  a  limited  company  suing  without 
sufficient  assets  {The  Companies  Act,  1862,  s.  69;  English  Coasting 
and  Shipping  Co.,  1886,  13  E.  430). 
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B.  CmUion  hy  Defender. — A  defender,  even  though  insolvent  or  bankrupt, 
is  not,  as  a  rule,  ordamed  to  tiud  caution  {Laurie,  1888,  16  E.  62 ;  Hoggs, 
1882,  19  S.  L.  E.  452).  It  is,  indeed,  always  a  matter  in  the  discretion  of 
the  Court  {IViom,  1888,  15  E.  780);  but  there  appear  to  be  only  three 
reported  cases  in  which  a  defender  has  been  ordained  to  find  caution 
{Mchmond,  1850,  12  D.  1017 ;  Stevenson,  1886,  13  E.  913 ;  Allan,  1879,  16 
S.  L.  E.  592),  and  in  each  case  the  circumstances  were  very  exceptional 
(Monteith  Smith  on  Expenses,  chap.  ii.  p.  24). 

9.  Caution  in  Loosing  Arrestments.     See  Arrestment. 

10.  Caution  hy  Judicial  Factors  and  Curators  Bonis.  See  Judicial 
Factors. 


Caveat.— This  is  a  document  lodged  at  the  proper  office  by  a  party 
who  is  apprehensive  that  legal  proceedings  may  be  taken  against  him,  the 
object  of  which  is  to  prevent  any  writ  or  warrant  being  issued,  or  any 
decree  being  pronounced,  until  he  has  had  an  opportunity  of  being  heard.  It 
is  most  frequently  employed  in  Court  of  Session  practice  where  there  is 
reason  to  fear  that  suspension  or  suspension  and  interdict  may  be  applied 
for ;  and,  when  lodged,  it  prevents  a  sist  of  execution  or  an  award  of  interim 
interdict  until  an  opportunity  is  given  to  the  respondent  to  appear  and 
object.  When  such  proceedings  are  anticipated,  a  caveat  may  be  lodged  in 
the  Bill  Chamber  in  the  following  terms : — 

Should  any  application  for  suspension  [or  siispension  and  interdict]  be  presented  at 
the  instance  of  A.  B.  against  C.  D.,  it  is  requested  that  notice  be  given  to  the  subscriber 
before  any  order  is  pronounced  thereon. 

[Signed  by  C.  D.'s  Agent.] 

[Agent's  Address  and  Date.] 

If  any  note  is  lodged  thereafter,  the  Bill  Chamber  Clerk  communicates 
with  the  Lord  Ordinary,  who  appoints  an  early  diet  for  hearing  parties,  and 
thereafter  grants  or  refuses  the  interim  remedy  sought.  A  caveat  in  the 
Bill  Chamber  endures  only  for  a  month,  but  it  may  be  renewed  from  time 
to  time  by  the  presenter  calling  at  the  office  and  dating  it  afresh.  In  the 
Sheriff'  Court  a  caveat  lodged  with  the  Sheriff  Clerk  will,  in  like  manner, 
prevent  any  exjMrte  award.  Caveats  may  be  put  up  by  any  party  interested 
in  sequestrations  for  rent  (Dove  Wilson,  Sheriff  Court  Practice,  491),  the 
appointment  of  executors  (Currie,  Confirmation  of  Executors,  219,  314),  the 
service  of  heirs  (31  &  32  Vict.  c.  101,  s.  31),  the  issue  of  process  caption, 
and,  in  general,  in  any  application  which  may  competently  proceed  ex  parte, 
and  will  secure  a  hearing  before  any  judicial  deliverance  is  pronounced  or 
warrant  issued. 

[See  Mackay,  Practice,  ii.  174 ;  Manual,  A2^ ;  Dove  Wilson,  Sheriff  Court 
Practice,  441.] 


Caveat  emptor  (lot  tlie  buyer  beware)  expresses  a  rule  of  the 
law  of  sale  both  in  England  and  Scotland.  It  means  that  "  in  general, 
where  an  article  is  offered  for  sale  and  is  open  to  the  inspection  of  the 
purchaser,  the  [common]  law  does  not  permit  the  latter  to  complain  that 
the  defects,  if  any,  of  the  article  are  not  pointed  out  to  him  "  (Benjamin  on 
Sale,  4th  ed.,  404).  The  law  of  England  was  established  on  this  basis  at  an 
early  date  {e.g.  Chandeler,  1603,  Cro.  Jac.  4;  see  also  Eitzherbert's  Natura 
Brevium,  1537,  p.   94c),  but,  some  time   prior   to  1778,  the  maxim  was 
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d(jul)tc(l,  and  there  was  "  a  current  opinion  that  a  sound  price  was  tant- 
amount to  a  warranty  of  soundness"  (per  Grose,  J.,  in  rarkinson,  1802,  2 
East,  314  at  321).  The  old  rule  was  reallirnied  by  Lord  Mansfield  in  Stuart, 
1778  (1  Doui^.  18),  and  by  the  judgment  in  Farkimon,  1802  {vM  sup.),  Imt 
it  is  now  sul)ject  to  so  many  excepti^jus  that  Lord  Cam]>ltell  declaied  in 
1851  that  they  had  "well-nigh  eaten  up  the  rule"  (Sims,  17  Q.  R.,  281  at 
291).  The  leading  exceptions  are  embodied  in  sec.  1-1  of  the  Sale  of 
Goods  Act,  1893  (56  &  57  Vict.  c.  71).  The  lulc  of  caveat  eniptf/r  had 
scarcely  any  place  in  the  connnon  law  of  Scotland, — the  principle  of  that 
law  being  that  "  every  man  selling  an  article  is  bound,  though  nothing  is 
said  of  the  quality,  to  supply  a  good  article  without  defect  unless  there  are 
circumstances  to  show  that  an  inferior  article  was  agreed  on  "  (per  Ho]>e, 
L.  J.-C,  in  Whcaller,  1843,  5  D.  402  at  400).  This  was  altered  by  the 
Mercantile  Law  Amendment  Act  (Scotland),  1850  (19  &  20  Vict.  c.  GO, 
s.  5),  in  a  manner  intended  to  produce  assimilation  to  the  law  of  England, 
but  whicii  ill  ellect  produced  greater  divergence.  The  section  of  the  Act 
of  1850  was  repealed  by  the  Sale  of  Goods  Act,  1893,  and  by  the  latter 
Act  the  law  of  Scotland  and  England  is  now  com]>letely  assimilated. 
Caveat  cmj'for  was  said  to  apply  to  warranty  of  title  as  well  as  to 
warranty  of  quality  or  fitness  (per  Rarke,  B.,  in  Morley,  1849,  3  Ex.  500 
at  510),  but  this  is  no  longer  law  (Sale  of  Goods  Act,  1893,  s.  12).  See 
Sale  of  Goods. 


Cemetery. — See  Burying-Rlace. 


Certificate  of  Judgment:   Sheriff  Court.— R.y  the 

Inferior  Courts  Judgments  Extension  Act,  1882  (45  &  46  Vict.  c.  31),  pro- 
vision is  made  for  rendering  judgments  obtained  in  the  Sheriff'  Courts  of 
Sctjtland,  for  any  deltt,  damages,  or  costs,  effectual  in  any  other  part  of  the 
United  Kingdom.  Where  such  a  judgment  has  been  obtained,  and  the 
])arty  holding  it  desires  to  have  it  enforced  in  England  or  Ireland,  he  gets 
from  the  Sheriff"  Clerk,  on  ])roving  to  liini  that  tlie  judgment  has  not 
been  satisfied,  and  provided  that  a  year  has  not  elapsed  from  the  date 
of  the  judgment,  a  certificate  detailing  the  nature  of  the  judgment.  This 
certificate  will  be  granted  only  if  the  time  for  appeahng  tlie  judgment  has 
elapsed,  or,  if  ap})eal  having  the  effect  of  staying  execution  has  been  taken, 
after  such  appeal  has  been  disposed  of.  Registration  of  this  certificate  by 
the  registrar  or  other  proper  officer  of  a  County  Court,  or  of  the  City  of 
London  Court,  in  England,  or  of  a  Civil  Rill  Court  in  Ireland,  gi^•es  the 
certificate  the  effect  of  a  judgment  of  the  Court  in  which  it  is  registered, 
and  execution  may  be  done  thereon  against  such  goods  and  chattels  of  tlie 
])erson  decerned  against  as  are  within  the  jurisdiction  of  such  Court  (45  & 
4G  Vict.  c.  31).  See  Decree  (Sheriff  Court),  Execution  of;  Judgments 
Extension  Acts. 

Certificate  of  Registry  of  Ship.— A  certificate  of  registry 
is  one  of  the  papers  necessary  lor  the  navigation  of  every  British  ship.  Its 
issue  and  contents  are  regulated  by  the  Merchant  Shipping  Act,  1894  {b'S> 
&  59  A^ict.  c.  60,  ss.  14-"23).  It  is  granted  by  the  registrar,  and  must 
enumerate  all  the  particulars  of  the  ship  entered  in  the  register,  i.e. — (1) 
her   name   and   port ;    (2)  details  of   her   surveyor's   certificate ;    (3)    the 
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particulars  respecting  her  origin  stated  in  the  declaration  of  ownership ; 
(4)  the  names,  descriptions,  and  shares  of  her  registered  owners,  together 
with  (5)  the  name  of  her  master  (ss.  11,  14).  The  certificate  may  be  used 
only  for  the  lawful  navigation  of  the  ship,  and  must  on  no  account  Ije  with- 
held from  the  master.  Any  person  detaining  it  is  liable  to  a  fine  not 
exceeding  £100  (s.  15).  If  the  master  uses  a  false  certificate  he  is  guilty  of 
a  misdemeanour,  and  the  ship  is  liable  to  forfeiture. 

By  sec.  17  and  sec.  18,  provision  is  made  for  the  exchange  of  the  old 
certificate  for  a  new  one,  and  for  the  substitution  of  a  new  certificate  in 
lieu  of  one  which  has  been  lost.  A  provisional  certificate  will  be  issued,  in 
the  event  of  loss,  by  the  local  registrar  or  consular  officer  when  the  loss 
occurs  at  a  port  other  than  that  of  the  ship's  registry.  Changes  of  master 
are  endorsed  upon  the  certificate — (a)  where  the  change  is  made  by  sen- 
tence of  a  naval  Court,  by  the  officer  of  that  Court ;  (h)  where  made  in  con- 
sequence of  removal  by  a  Court,  by  the  proper  officer  of  the  Court ;  (c) 
where  made  for  any  other  cause,  by  the  registrar  or  British  consular  officer 
at  the  port  where  the  change  occurs ;  and  the  official  so  endorsing  shall 
forthwith  report  the  change  to  the  liegistrar-Ceneral  of  Shipping  and  Sea- 
men. No  one  whose  name  is  not  endorsed  on  the  certificate  is  free  to  act 
as  master  (s.  19).  Change  of  ownership  also  must  be  endorsed  on  the 
certificate,  which  the  master  is  required  to  deliver  up  for  the  purpose  to  the 
registrar  of  the  ship's  port  of  registry,  or  to  the  local  registrar  (s.  20). 
When  a  ship  is  lost  by  peril  of  the  sea,  or  capture,  or  sale  to  a  person 
disqualified  to  hold  British  ships,  every  owner  is  obliged  to  give  notice  to 
the  registrar  at  her  port  of  registry,  and  the  captain  is  bound,  under  a 
penalty,  to  deliver  up  the  certificate  if  in  his  possession  (s.  21).  If  a  ship 
at  a  foreign  port  becomes  the  property  of  persons  qualified  to  own  British 
ships,  the  consular  officer  there  may  grant  the  master,  on  application,  a  pro- 
visional certificate  stating — (1)  her  name  ;  (2)  time  and  place  of  purchase, 
and  name  of  purchasers ;  (o)  name  of  master  ;  (4)  best  possible  description 
of  her  tonnage,  build,  etc.,  and  shall  forward  a  copy  of  the  certificate  at  the 
first  convenient  opportunity  to  the  Eegistrar-General  of  Shipping  and  Sea- 
men. This  certificate  is  good  till  the  expiration  of  six  months,  or  until  the 
ship  arrive  at  the  port  having  a  registrar,  whichever  any  of  these  events  first 
may  happen  (s.  22). 

Temporary  passes  in  lieu  of  certificates  may  be  granted  in  special 
circumstances  by  the  Commissioner  of  Customs  or  the  Governor  of  a  British 
possession  (s.  25). 


Certification. — All  summonses  contain  a  sanction,  either  express 
or  impUed,  styled  the  certification  of  the  summons,  which  is  the  penalty  to 
be  iniiicted  on  the  defender,  if  he  shall  neither  comply  with  the  will  of  the 
summons  nor  show  a  reason  why  he  is  not  bound  by  law  to  comply  with  it. 
It  is  so  called,  because  it  certifies  what  the  judge  is  to  do  if  the  defender 
refuse  obedience  to  the  will  or  command  of  the  summons.  By  an  old  Act, 
the  defender's  contumacy  was  punished  by  the  forfeiture  of  his  lands  and 
goods  to  the  king,  or  by  outlawry ;  nowadays,  if  the  defender  does  not 
appear,  judgment  is  pronounced  in  terms  of  the  conclusions  of  the  sum- 
mons (Ersk.  iv.  1.  7 ;  Stair,  iv.  3.  27-31).  If,  however,  the  defender 
desires  to  do  so,  he  may  be  reponed  against  a  decree  in  absence.  (See 
PiEPONiNG.)  There  is  a  special  certification,  established  by  custom,  against 
pursuers  who  neglect  to  prosecute  a  case  after  having  commenced  it :  the 
defender  may  take  protestation  against  the  pursuer  for  not  insisting ;  when 
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the  protestation  is  admitted  by  the  judge,  the  action  falls,  though  the  pur- 
suer does  not  thereby  lose  his  right  of  bringing  a  new  action  upon  the 
same  grounds.     See  A  hsenx'e,  I  )ecuke  in  ;  Protestation, 

(Jertijiration  conirn  n<in  jirinliirl.a. — Formerly  a  decree  of  certification  in 
an  action  of  reducti(jn  iniprobaLi»jn  was  dilUcult  to  reduce,  even  th<jugli 
pronounced  in  absence,  the  reason  being,  according  to  Stair,  that  this  certi- 
fication was  "  the  most  C(nnmon  and  greatest  security  of  all  rights  by 
infeftment,"  and  nnich  more  elTectual  than  a  declaration  of  right  (Stair,  iv. 
20.  G).  if  the  defender  failed  to  appear,  the  Lord  Ordinary  continued  the 
cause  for  a  week,  and  appointed  it  again  to  be  enrolled;  if  the  defender 
was  still  absent,  decree  of  certification  contra  non  prodiicta  was  pronounced, 
but  this  decree  could  not  be  extracted  for  four  weeks  (Shand,  Practice^ 
G40).  Now,  however,  such  decrees  may  be  set  aside  in  the  same  manner  as 
any  other  decree  in  absence  (Mackay,  P/v^-/ /«.•<',  ii.  103;  J/a/i//«/,  410).  If 
the  defender  enters  appearance,  two  terms  are  assigned  to  him  for  produc- 
tion, on  e.xpiry  of  which  an  order  will  be  pronounced  by  the  Lord  Ordinary 
to  produce  the  writings  within  ten  days;  if  not  then  produced,  decree  of 
certification  will  then  be  })ronounced.  This  decree  is  a  decree  in  foro. 
The  defender  may  reclaim  within  twenty-one  days,  and  if  the  documents 
are  then  produced,  he  may  be  reponed  on  payment  of  expenses  (Shand, 
Practice,  i>]).  041,  G42 ;  Ersk.  iv.  1.  21).  See  Ueduction;  REDUCTION 
Improbation. 

Certification  pro  confesso. — Where  probation  is  by  reference  to  oath,  the 
interlocutor  ordering  parties  to  depone  contains  a  certification,  express 
or  implied,  that  if  they  fail  to  appear  they  will  be  held  as  confessed ;  i.e. 
the  law  will  presume  that  they  are  conscious  of  the  truth  of  the  matter 
referred  to  oath,  liut  ellect  will  not  be  given  to  this  certification  unless 
the  party  has  been  personally  cited,  if  in  Scotland,  or  by  edictal  citation  if 
furth  of  the  kingdom  or  if  he  has  no  fixed  residence.  The  party  will  be 
restored  against  the  certification  by  showing  good  cause  why  he  failed  to 
appear,  and  by  paying'expenses. — [See  Stair,  iv.  3.  31,  iv.  44.  21 :  Ersk.  iv.  2. 
17  ;  Dickson,  Evidence,  ss.  1529-33].     See  Oath;  Keference  to  Oath. 


Certification:   Sheriff    Court. — "Under  certification  of 

being  ludd  as  confessed  "  is  the  expression  used  in  the  warrant  of  a  petition 
to  warn  the  defender  that  if  he  does  not  enter  appearance  within  the 
induciffi  of  citation,  decree  will  be  given  agamst  him.  See  Appearance, 
Entering  ;  Sheriff  Court. 


Certified  Copy  Interlocutor.— A  copy  of  the  interlocutor, 

signed  by  the  clerk  or  assistant,  is  now  equivalent  to  an  extract.     See 
Interlocutor,  Extract. 

Cess. — See  Land  Tax. 


Cessio  bo  no  rum. — The  process  of  cessio  bonorum  was  introduced 
into  Scotland  to  mitigate  the  harshness  of  the  law  of  imprisonment  for 
debt,  under  which  a  debtor  could  be  imprisoned  for  an  indefinite  period 
failing  payment  of  his  debts  in  full.  On  condition  of  making  a  full 
disclosure  and  complete  surrender  of  his  existing  estate  and  edects,  herit- 
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able  and  moveable,  under  a  process  of  ccssio  honorum,  the  debtor  obtained 
liberation  from  imprisonment  and  protection  from  personal  diligence  in 
respect  of  all  debts  then  due  by  liim.  He  remained  liable  as  before, 
however,  for  the  full  amount  of  these  debts,  there  being  no  provision  for  his 
obtaining  a  discharge.  Under  the  changes  in  the  law  introduced  by  the 
Debtors  Act,  1880,  the  process  of  ccssio  honorum  has  practically  lost  its 
original  character,  and  become  a  minor  form  of  process  for  the  distribution 
of  bankrupt  estates,  the  procedure  behig  mainly  regulated  by  the  Act  of 
1880,  and  by  the  Act  of  Sederunt  anent  Cessios,  of  22nd  December  1882, 
passed  in  virtue  of  the  powers  in  that  behalf  conferred  on  the  Court  by  the 
Act  of  1880.  It  is  accordingly  proposed  to  advert  only  very  briefly  to  the 
features  of  the  process  of  cessio  under  the  older  law.  (For  a  full  exposition 
of  the  subject,  reference  may  be  made  to  Bell,  Com.  ii.  470  ct  scq.) 

Ccssio  honorum  was  in  its  leading  principles  adopted  from  the  civil  law, 
which  summed  up  the  doctrine  on  the  subject  in  the  following  words  : — "  Qui 
bonis  cesserint  nisi  solidum  creditor  receperit,  non  sunt  liberati.  In  eo 
enini  tantummodo  hoc  beneficium  eis  prodest,  ne  judicati  detrahantur  in 
carcerem"  {Cod.  lib.  7,  tit.  71,  1,  4).  The  institution  was  adopted  by 
various  European  nations,  including  France,  from  which  many  of  the 
features  of  the  system  as  established  in  Scotland  were  probably  borrowed. 
It  w^as  at  first,  both  m  Scotland  and  in  France,  accompanied  by  pro- 
visions for  giving  a  humihating  puljlicity  to  the  bankrupt's  insolvent 
condition,  which  served  the  purpose  of  notifying  the  fact  to  those  who 
might  have  deahngs  with  him,  and  of  acting  by  way  of  deterrent  to  others. 
Thus,  in  1605,  it  was  ordained  that  bankrupts  or  "  dyvours  "  should  buy  and 
wear  a  special  yellow  bonnet  (afterwards  by  Act  of  Sederunt  of_  1669, 
expanded  into  an  entire  habit  of  the  same  colour),  and  should  sit  attired  in 
the  same  during  a  market  day  of  ten  hours  upon  a  pillory  provided  for  the 
purpose  by  the  magistrates  near  the  market  cross.  In  1688,  the  rule  of  the 
dyvours'  habit  w^as  dispensed  with  in  cases  where  innocent  misfortune  was 
libelled  and  proved  in  the  process  of  cessio  as  the  cause  of  the  insolvency ; 
but  it  was  not  finally  abolished  until  the  Cessio  Act  of  1836  (6  &  7  Will.  iv. 
c.  56).  This  Act,  as  modified  in  some  of  its  provisions  by  the  Sheriff  Court 
Act  of  1876  (39  &  40  Vict.  c.  70),  regulated  the  procedure  in  cessio,  down 
to  the  passing  of  the  Debtors  Act,  1880.  The  only  provisions  of  the  Acts  of 
1836  and  1876,  and  relative  Acts  of  Sederunt,  which  now  remain  in  force 
for  practical  purposes  in  processes  of  cessio  are  (1)  those  relating  to  pro- 
cedure under  debtors'  petitions,  prior  to  the  first  deliverance  of  the  Sheriff; 
and  (2)  those  which  provide  for  appeals.  (Goudy  on  Banhruptcy,  47.3,  see 
infra.)  Jurisdiction  in  cessio  formerly  belonged  exclusively  to  the  Court 
of  Session;  it  was  by  6  &  7  Will.  iv.  c.  56,  extended  to  the  Sheriff  Court, 
and  under  39  &  40  Vict.  c.  70,  jurisdiction  was  (as  it  now  is)  confined  to 
the  Sheriff  Court  as  the  Court  of  first  instance.  Under  the  former  law,  the 
right  to  apply  for  cessio  was  competent  only  to  a  debtor  who  had  for  at 
least  one  month  undergone  imprisonment  for  civil  debt.  By  the  Act  39 
and  40  Vict.  c.  70,  s.  26  (2),  the  right  was  given  to  any  debtor  who  was 
insolvent  and  under  charge  to  pay  any  civil  debt  on  which  imprisonment 
might  follow,  or  against  whom  a  decree  for  payment  of  civil  debt,  not  re- 
quiring a  charge,  had  been  granted,  on  which  imprisonment  might  follow. 
Provision  was  also  made  by  the  same  Act  for  interim  protection,  or  liberation 
of  the  debtor.  Decree  of  cessio  operated  (as  now)  as  an  assignation  to  the 
trustee  mentioned  therein  of  the  debtor's  moveable  estate,  excluding  ac- 
quire7ida  (6  &  7  Will.  iv.  c.  56,  s.  16),  and  it  was  optional  to  the  creditors  to 
require  a  disposition  omnium  honorum.    Upon  decree  of  cessio  being  granted, 
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tlie  debtor  obtained  protection  from  personal  diligence,  and  liberation  if  in 
prison,  as  regards  all  existing  debts  due  by  him.  His  estate  remained 
liable  as  ])efore,  however,  for  payment  of  these  dcljts,  tiiere  Ijeing  no  pro- 
vision for  discharge  at  common  law  or  under  tiie  Cessio  Acts ;  and  until 
these  debts  were  fully  satisfied  all  estate  acquired  l)y  him  was  open  to 
diligence  at  the  instance  of  his  unpaid  creditors  (see  Reid,  1804,  IM  Pi. 
935). 

Cessio  under  the  Debtors  Act,  1880. 

The  utility  of  cessio  as  a  means  of  obtaining  relief  from  imprisonment  for 
debt  practically  ceased  \\\)(n\  the  al>olition  of  imprisonment  in  the  case  of  all 
ordinary  debtors  l)y  the  Debtors  Act,  1880  (43  &  44  Vict.  c.  34).  The  only 
classes  of  debtors  now  subject  to  imprisonment  for  debt,  under  that  Act, 
as  amended  by  45  &  40  Vict.  c.  42,  are  (1)  debtors  for  "  taxes,  fines,  or 
penalties,  due  to  Her  :Majesty,"  and  (2)  debtors  for  "  rates  and  assessments 
lawfully  imposed  or  to  be  imposed."  With  regard  to  debtors  in  the  first 
class,  the  competency  of  cessio  does  not  seem  to  have  been  ever  clearly 
established  (see  0  &  7  Will.  iv.  c.  50,  s.  2 ;  Laiv,  1795,  Mor.  11,798 ;  Lawson, 
1853,  15  D.  392).  With  regard  to  debtors  in  the  second  class,  the  statutory 
restriction  of  the  term  of  imprisonment  to  which  they  may  be  subjected 
(45  &  40  Vict.  c.  42  s.  5),  makes  cessio  a  remedy  unlikely  to  be  often 
resorted  to  for  the  purpose  of  oljtaining  relief  from  personal  diligence. 

Under  the  provisions  of  the  Debtors  Act,  the  process  of  cessio  has  been 
practically  converted  into  a  minor  process  for  the  distribution  of  bankrupt 
estates,  analogous  in  its  leading  features  to  sequestration,  and  appropriate 
to  estates  of  small  amount,  where  the  process  of  administration  and  distri- 
bution is  comparatively  simple,  and  the  more  elaborate  machinery  of 
sequestration  is  imcalled  for.  It  v^as  by  the  Statute  made  competent  for 
creditors  to  initiate  the  process,  and  provision  was  made  for  the  debtor 
obtaining  discharge  of  his  debts. 

I.  PEriTio.xiNG  FOR  Cessio. — A  petition  for  cessio  may  be  presented 
by  "  any  debtor  who  is  notour  bankrupt  within  the  meaning  of  the  Bank- 
ruptcy (Scotland)  Act,  1850,  or  of  this  Act,"  or  by  "  any  creditor  of  a  debtor 
who  is  notour  bankrupt "  within  said  meaning  (43  &  44  Vict.  c.  34,  ss.  7,  8). 
There  is  no  provision  for  winding  up  the  estates  of  deceased  debtors  by 
cessio.     The  petition  is  competent  only  in  the  Sheriff  Court  of  the  county 
in  which  the  debtor  has  his  "  ordinary  domicile"  {ib.;  see  Hamilton,  1852, 14 
D.  844) ;  and  the  jurisdiction  of  the  Sheriff  extends  over  all  the  creditors, 
although  outwith  the  county  or  abroad  {Kcnncdij,  1838,  10  S.  990).     As  to 
the  requirement  of  notour  bankruptcy,  reference  may  be  made  to  the  article 
on  Bankruptcy  regarding  the  various  modes  in  which  that  status  may  be 
constituted.     The  most  common  form  in  which  evidence  of  notour  bank- 
ruptcy is  tendered  is  (under  43  &  44  A^ict.  c.  34,  s.  0)  by  production  of  a 
duly  executed  charge  for  payment,  which  has  been  followed  by  the  expiry 
of  the  days  of  charge  without  payment,  or,  where  a  charge  is  not  necessary 
or  not  competent,  by  production  of  the  extracted  decree  for  payment,  which 
has  been  followed  by  the  lapse  of  the  days  intervening  prior  to  execution 
without  payment  having  been  made.     In  such  circumstances  there  is  prima 
facie  evidence  of  insolvency  in  the  sense  contemplated  by  the  Act,  and 
consequently  of  notour  bankruptcy  {M'Nah,  1889,  10  E.  010  ;  Tccnan,  1880, 
13  E.  833 ;  Aitlccn,  1890,  28  S.  L.  E.  115).     The  presumption  of  insolvency 
may,  however,  be  rebutted  {Flcminy,  1884,  21  S.  L.  E.  104,  9  App.  Ca.  900 ; 
Aitkcn,  supra ;  Tccnan,  supra  ;  Knowles,  1805,  3  M.  457  ;  Bell,  Com.  ii.  159, 
280).     Unlike  a  petition  for  sequestration,  a  petition  for  cessio  does  not 
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require  to  be  presented  within  any  definite  period  after  the  constitution  of 
notour  bankruptcy,  and  is  competent  at  any  time  so  long  as  the  debtor 
continues  in  that  state. 

Where  the  debtor  himself  applies  for  cessio,  the  Debtors  Act  provides 
(s.  7)  that  he  "  may  present  a  petition  for  decree  of  cessio  honorum  in  the 
same  manner  and  subject  to  the  same  provisions  and  conditions,  as  nearly 
as  may  be,  in  and  subject  to  which  a  person  now  entitled  to  apply  for 
decree  of  cessio  honorum  may  do  so  under  the  Acts  of  Parliament  enumerated 
in  the  schedule  hereto  annexed,  hereinafter  called  the  Cessio  Acts  [6  &  7 
Will.  IV.  c.  56 ;  39  &  40  Vict.  c.  70,  s.  26],  and  the  provisions  of  the  Cessio 
Acts  shall  apply,  as  nearly  as  may  be,  to  such  petition  and  the  procedure 
thereunder,  subject  to  the  provisions  hereinafter  contained."  The  petition 
(of  which  a  form  is  subjoined)  is  framed  in  the  manner  prescribed  by  the 
Sheriff  Court  Act,  1876  (39  &  40  Vict.  c.  70 ;  Lees,  Handbook  of  SheHff 
Court  Styles;  see  M'Dermott,  1876,  4  E.  217 ;  Crozier,  1878,  5  E  936).  It 
sets  forth  that  the  debtor  is  notour  bankrupt  (43  &  44  Vict.  c.  34,  s.  7),  and 
is  prepared  to  surrender  liis  whole  means  and  estate  to  his  creditors,  and 
prays  for  decree  of  cessio,  and  for  interim  liberation  or  protection  from 
imprisonment,  if  the  debtor  be  subject  to  imprisonment.  It  must  contain 
a  list  of  all  the  creditors,  with  their  names  and  designations  and  places  of 
residence,  so  far  as  known  to  the  debtor  (6  &  7  Will.  iv.  c.  56,  s.  3).  There 
must  be  produced  along  with  the  petition  evidence  of  the  debtor's  notour 
bankruptcy. 

No  fee-fund  dues  or  other  dues  of  Court  are  exigible  in  respect  of 
cessio  proceedings  (43  &  44  Vict.  c.  34,  s.  11). 

Where  tlie  petition  for  cessio  is  at  the  instance  of  a  creditor,  the  pro- 
cedure under  the  petition  is  regulated  entirely  by  the  provisions  of  the 
Debtors  Act,  1880,  and  the  Act  of  Sederunt  anent  processes  of  cessio  of  22 
Dec.  1882.  A  form  of  petition  is  subjoined.  Any  creditor  may  petition, 
irrespective  of  the  amount  of  his  claim.  It  is  a  question,  however,  whether 
the  application  can  be  founded  on  a  debt  which  is  not  liquid.  The  Act 
contains  no  special  provision  on  the  subject,  and  permits  "  any  creditor  of  a 
debtor  who  is  notour  bankrupt"  to  apply.  The  Act  of  Sederunt  (s.  1) 
requires  that  the  notice  thereby  prescribed  of  intention  to  present  the 
petition  "  shall  indicate  the  amount  of  the  creditor's  claim  either  by 
reference  to  the  charge  or  by  stating  the  sum  or  sums  due."  (See  Goudy  on 
Bankruptcy,  475,  for  opinion  that  the  debt  must  be  a  liquid  one  presently 
due,  and  not  future  or  contingent.) 

Before  presenting  tlie  petition,  the  creditor  must  give  notice  to  the 
debtor  of  his  intention  to  do  so,  at  least  six  days  and  not  more  than 
fourteen  days  previously  (Act  of  Sederunt,  1882,  s.  1).  The  provision  of 
the  Act  of  Sederunt  is  as  follows : — 

"  (1)  In  cases  of  cessio  where  a  creditor  is  tlie  petitioner,  notice  of  the 
intention  to  present  the  petiti(ni  on  a  day  specified  (failing  payment  of  the 
creditor's  claim),  shall,  at  least  six  days,  and  not  more  than  fourteen  days 
before  the  presentation  thereof,  be  given  to  the  debtor  by  the  creditor,  his 
agent,  or  a  messenger-at-arms,  or  sheriff-officer.  Such  notice  may  be  posted 
in  a  registered  letter  to  the  known  address  of  the  debtor,  in  which  case  the 
six  days  and  fourteen  days  respectively  shall  be  reckoned  from  twenty-four 
hours  after  the  date  of  posting,  or  it  may  be  subjoined  to,  or  given  along 
with,  a  charge  for  ]jayment  of  the  debt.  The  notice  shall  indicate  the 
amount  of  the  creditor's  claim,  either  by  reference  to  the  charge  or  by 
stating  the  sum  or  sums  due.  There  shall  be  ])roduced  with  the  petition 
a  certificate  of  the  posting  or  delivery  of  the  notice  signed  by  the  person 
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who  gave  the  same,  and,  in  the  case  of  posting,  the  post-ollice  receipt,  failing 
which  the  petition  shall  not  be  entertained." 

The  object  of  the  notice  is  to  give  an  opj)ortiinity  to  the  deljL(jr,  ajjon 
the  ])etition  being  presented,  of  stating  any  objection  he  may  be  in  a 
position  to  urge  against  the  issuing  of  the  first  warrant,  which  orders 
])ublication  of  the  ])etition,  and  is  not  subject  to  appeal  (see  Adam,  188."}, 
10  11.  670,  jx'r  L.  1*.  IngHs).  He  may  ai.i.ear  in  (Jourt  t<j  do  so  personally 
or  by  an  agent. 

Along  with  the  i.etiLion  when  presented,  there  must  be  produced  (1)  the 
certificate  oi  posting  or  delivery,  and  post-ofhce  receiitt  (in  case  of  posting) 
required  l)y  the  Act  of  Sederunt  (supra);  and  (2)  evidence  of  the  debtor's 
notour  bankrupty  (nee  S7ipra).  Neither  the  Statute  nor  Act  of  Sederunt 
re(iuires  the  creditor  to  produce  an  atlidavit  or  vouchers  in  evidence  of  his 
claim. 

The  procedure  which  ensues  upon  the  presentation  of  the  petition  is  in 
practice  the  same  whether  the  petition  be  at  tli((  instance  of  a  creditor  or 
of  tlie  (lel)tor  liimself.  The  ])rovisions  of  sec.  9  of  the  Debtors  Act,  1880, 
on  the  subject  are,  by  the  terms  of  tiie  rubric,  ap])licable  only  to  the  case  of 
a  petition  at  the  instance  of  a  creditor,  Init  in  practice  no  distinction  is 
made  between  the  two  classes  of  petition.  (See  Goudy  on  Bankruptcy,  473, 
and  Smith,  1884,  12  K.  58.) 

"(1)  The  Slierifi;  if  he  is  satisfied  that  there  is  ^ri?n^ /«fie  evidence 
of  notour  bankruptcy,  shall  issue  a  warrant  appointing  the  petitioner  to 
]iul»lisli  a  notice  in  the  Edinhmjh  Gazette,  intimating  that  such  petition  has 
been  presented,  and  requiring  all  the  creditors  to  ap])ear  in  Court  on  a 
certain  day,  being  not  less  than  thirty  days  from  the  date  of  the  Gazette 
notice,  the  petitioner  being  bound,  within  five  days  after  the  date  of  such 
notice,  to  send  letters  to  all  the  creditors  specified  in  the  petition,  containing 
a  copy  of  the  said  notice,  and  the  Sheriff  shall  further  ordain  the  debtor  to 
appear  on  the  day  so  a]i])ointed  for  the  coni]iearance  of  tlic  creditors  in  the 
presence  of  the  Slieritf  for  }»ublic  examination  ;  and  the  debtor  shall,  on  or 
before  the  sixth  lawful  day  prior  to  the  day  so  appointed,  lodge,  to  be 
patent  to  all  concerned,  a  state  of  his  affairs,  subscribed  by  himself,  and  all 
his  books,  pa])ers,  and  documents  relating  to  his  alfairs,  in  the  hands  of  the 
Sherilf  Clerk  ;  and  the  ])etitioner  shall,  on  or  before  the  same  date,  lodge  in 
the  hands  of  the  Sherilf  Clerk  a  copy  of  the  said  Gazette,  and  a  certificate 
subscribed  by  his  agent,  or  by  a  messenger-at-arms,  or  sherifi-officer,  and  a 
witness,  stating  the  date  and  the  place  where  the  letters  to  the  creditors 
were  put  into  the  post-office,  and  that  they  were  severally  addressed  as 
specified  in  the  petition  "  (43  &  44  Vict.  c.  34,  s.  9  (1)). 

The  warrant  so  issued  by  the  Sheriff  is  not  subject  to  appeal  (Adam, 
1883,  10  K.  670). 

If  the  debtcjr  disputes  his  notour  bankruptcy  or  the  jurisdiction  of  the 
Sheriff,  a  preliminary  |)roof  may  be  allowed  (see  Bell,  Cum.,  oth  ed.,  326  ; 
Ha  III  litem,  1852,  14  D.  844).  As  to  the  case  of  an  appeal  against  a  decree 
upon  which  the  debtor  has  been  charged,  see  Flemiwj,  1883,  21  S.  1..  \l. 
164  and  (H.  L.)  722. 

There  is  no  special  provision  as  to  the  mode  of  sending  the  required 
letters  to  creditors.  The  usual  course  is  to  send  post-paid  letters  to  each  of 
the  creditors  personally.  Prior  to  the  Debtors  Act,  it  was  optional  either 
to  send  letters  to  the  creditors  or  to  cite  them  in  terms  of  law  ;  it  being 
suthcient  in  the  case  of  a  creditor  furth  of  Scotland  that  tlie  notice  was 
given  to  his  known  agent  or  mandatory  in  Scotlaml  (6  i^v:  7  Will.  iv.  c  ;>6, 
s.  4 ;  A.  of  S.  1839,  s.  2 ;  39  &  40  Vict.  c.  70,  s.  26  (5) ). 
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It  is  competent  to  the  Sheriff  to  appoint  any  diet  of  compearance, 
or  any  meeting  or  proceeding  under  the  Cessio  Acts,  to  be  held  on  an 
inducicv  of  any  number  of  davs,  not  being  less  than  eight  (44  &  45  Vict. 
c.  22,  s.  12). 

Should  the  debtor  wilfully  fail  to  lodge  the  state  of  affairs  and  his 
books,  papers,  and  documents,  in  terms  of  the  provisions  of  the  Statute 
above  quoted,  he  is  liable  to  be  punished  for  contempt  of  Court  (see  Smith, 
18S4,  12  R  58). 

There  is  no  provision  for  the  case  of  the  petitioning  creditor  dying  or 
withdrawing  prior  to  decree  of  cessio  being  granted,  similar  to  the  provision 
contained  in  the  Bankruptcy  Act  of  1856  with  regard  to  petitions  for 
sequestration  (see  Mcille,  1884,  HE.  867). 

The  Sheriff  is  empowered,  by  section  12  of  the  Debtors  Act,  "upon  cause 
shown  by  any  creditor,  or  without  any  application  if  he  shall  think  fit,  at 
any  time  after  the  presentation  of  a  petition  for  cessio,  to  grant  warrant  to 
take  possession  of  and  put  under  safe  custody  any  bank  notes,  money, 
bonds,  bills,  cheques,  or  drafts,  or  other  moveable  property  belonging  to  or 
in  the  possession  of  the  debtor  ;  and,  if  necessary  for  that  purpose,  to  open 
lockfast  places  and  to  search  the  dwelling-house  and  person  of  the  debtor." 
The  word  "  dwelHng-house  "  here  includes  shop,  counting-house,  warehouse, 
or  other  premises  (44  &  45  Vict.  c.  22,  s.  13). 

II.  Procedure  AT  First  Meeting. — On  the  day  appointed  in  the 
Sheriffs  warrant,  issued  as  above  mentioned,  the  debtor  and  creditors 
compear  before  the  Sheriff.  The  procedure  at  the  meeting  embraces  (1) 
the  hearing  and  disposal  l:)y  the  Sheriff  of  any  objections  to  the  granting  of 
the  cessio ;  (2)  the  public  examination  of  the  bankrupt  regarding  his  affairs ; 
and  (3)  the  granting  of  decree  of  cessio,  including  the  appointment  of  a 
trustee. 

(1)  Ohj'cdions  to  the  Petition  may  be  stated  either  by  the  debtor  or  by  any 
creditor,  or  by  an  agent  for  a  creditor  who  should  produce  a  mandate  or  at 
least  the  letter  or  citation  received  by  the  creditor  whom  he  represents 
(A.  of  S.  1839,  s.  18).  Objections  to  the  regularity  of  the  proceedings 
founded  not  on  radical  defects,  such  as  absence  of  notour  bankruptcy,  but 
on  mere  errors  in  procedure,  are  not  necessarily  fatal  to  the  petition. 
Under  the  law  prior  to  1880,  the  Sheriff  had  a  discretion  to  allow  such 
errors  to  be  rectified,  and  probably  it  would  be  held  that  he  possesses 
similar  power  in  proceedings  under  the  Debtors  Act,  seeing  that,  as  cessio 
has  no  retroactive  effect  on  diligence,  no  prejudice  in  the  ordinary  case 
could  be  qualified.  In  practice,  authority  is  not  uncommonly  given  to  rectify 
such  errors  of  procedure.  As  the  Slieriff  has  a  discretionary  power  in 
awarding  cessio  or  refusing  it,  it  is  competent  to  state  objections  founded 
on  inexpediency,  contrary  to  the  rule  in  sequestrations  where  the  Court 
possesses  no  such  discretion.  Thus  it  may  be  objected  by  a  creditor  that  a 
debtor's  application  is  in  the  circumstances  an  abuse  of  the  process.  Such 
an  objection  was  given  effect  to  in  a  case  where  a  debtor  stated  that  he  had 
no  estate  of  any  kind,  and  it  appeared  that  his  only  object  in  applying  for 
cessio  was  to  free  himself  from  an  existing  debt  {Boss,  1885,  13  E.  207). 
Again,  whore  a  de})tor  stated  his  assets  at  £15,  and  the  creditors  all  united 
in  opposing  the  application,  cessio  was  refused  {Reid,  1890,  17  E.  757). 
The  absence  of  substantial  assets,  however,  is  not  necessarily  a  ground  for 
refusing  cessio  (Sprout,  1892,  19  E.  539).  As  a  rule,  objections  founded  on 
alleged  inexpediency  will  not  be  given  effect  to  (Mrmson,  1844,  7  D.  159  ; 
Russell,  1860,  22  D.  754).  A  subsisting  cessio  does  not  seem  to  prevent  a 
new  award,  since  cessio  does  not  carry  acquircnda.     A  subsisting  sequestra- 
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tion,  wliich   does   carry  acquirenda,  will  form  a  bar  to  cessio  {Hnysscns, 
1884,  11  R.  471,  21  S.  L.  R.  324). 

(2)  The  Exaviination  of  the  lUinh-uyt  is  conduetiMl  in  a  similar  mannor  to 
ail  examination  in  sequestration.  It  precedes,  li(j\vever,  the  apixjinlment 
of  the  trustee,  which  is  only  made  when  the  SherilV  pronounces  the  decree 
of  cessio.  The  Sherifl  is  empowered  to  put  the  debtor  on  oath  or  allirma- 
tion,  as  the  case  may  be,  and  the  debtor  is  bound  to  answer  all  pertinent 
questions  ])ut  to  him  by  the  Sheriil",  or  by  any  creditor  with  the  aj-probation 
of  the  .Sheriir  (43  &  44  Vict.  c.  34,  s.  9  (2) ).  'J'he  Sheritl  may  adjourn  the 
examination  for  such  time  as  appears  to  him  fit  and  reasonable  (zT/.).  The 
provisions  of  sec.  93  of  the  Bankruptcy  Act,  1850  (19  &  20  Vict.  c.  79), 
apply,  as  nearly  as  may  be,  to  examination  of  debtors  in  ce.ssio,  and 
the  production  of  books,  deeds,  or  other  documents  by  them  (ii.).  It  is 
competent  for  the  Sheriff,  for  the  purpose  of  securing  the  attendance  and 
examination  of  the  debtor,  or  of  any  person  who  can  give  information  relative 
to  the  debtor's  estate,  to  exercise  all  the  powers  and  to  grant  the  warrants 
and  commissions  which  in  sequestrations  ho  is  empowered  to  exercise  or 
grant  under  the  88th,  OOlli,  and  91st  sections  of  the  Bankruptcy  (Scotland) 
Act,  1856  (44  k  45  Vict.  c.  22,  s.  10).  Thus  he  may  grant  warrant  to 
apprehend  the  bankrupt  or  bring  him  from  prison  for  examination,  or  to 
apprehend  third  parties  who  refuse  or  neglect  to  attend  for  examination, 
or  to  examine  them  on  commission,  or  may  order  the  production  of  books, 
deeds,  or  other  documents,  and  cause  the  same  or  copies  thereof  to  be 
delivered  to  the  trustee  (19  &  20  Vict.  c.  79,  ss.  88,  90,  91). 

(3)  Axoard  of  Cessio  and  Ap2yointment  of  the,  Trusirc.—Aher  the  examina- 
tion of  the  debtor  has  been  taken,  the  Sheriff  is  required  by  the  Statute  to 
grant  a  proof  to  parties,  if  that  shall  appear  necessary,  and  hear  parties,  and 
either  grant  decree,  decerning  the  debtor  to  execute  a  disposition  omnium 
honorum  to  a  trustee  for  behoof  of  his  creditors,  or  refuse  the  same  hoc  statu, 
or  make  such  order  as  the  justice  of  the  case  requires  (43  &  44  Vict.  c.  34, 
s.  9  (3) ).  The  trustee  is  nominated  by  the  Sheriif  on  the  suggestion  of  the 
creditors  represented  at  the  meeting,  and  if  they  do  not  agree  on  a  person 
the  Sheriff  makes  his  own  selection  (ih.).  (As  to  the  appointment  of  a  new 
trustee,  see  iyifra  iv.).  If,  from  there  being  no  funds  belonging  to  the 
debtor,  or  from  any  other  cause,  it  is  found  that  no  one  will  accept  and  act 
as  trustee  in  a  cessio,  it  is  competent  to  the  Sheriff,  on  the  motion  of  the 
debtor,  to  recall  the  order  on  the  debtor  to  grant  a  disposition  omnium 
honorum,  if  such  has  been  pronounced,  and  to  dismiss  the  petition  with  or 
without  expenses  (A.  of  S.  1882,  s.  17). 

The  Sheriff's  judgment  granting  or  refusing  cessio  may  be  appe^aled  to 
the  Court  of  ^e^^km  {Gcdhraith,  1856,  19  D.  136  ;  Adam,  1883,  10  R.  670  ; 
Bcid,  1890,  17  R.  757  ;  Simpson,  1888,  16  R.  131  ;  Calderhead,  1890,  17  R. 
1098). 

As  mentioned  above,  the  Sheriff  has  a  discretionary  power  m  grantmg  or 
refusing  decrees  of  cessio  (see  supra  (1).  Further,  he  is  entitled,  in  granting 
decree,  to  attach  conditions  which  may  be  reasonable  in  the  circumstances. 
Thus,  where  the  petitioning  debtor  was  a  clergyman  whose  stipend  amounted 
to  £100  and  del)ts  to  £1100,  he  was  found  entitled  to  the  benefit  of 
cessio  on  condition  of  his  assigning  £20  annually  out  of  his  stipend  to  the 
trustee  for  behoof  of  his  creditors  {Simpson,  1888,  10  R.  131  ;  see  Scott, 
1  Sh.  App.  363).  Similarly,  where  a  debtor  had  a  nett  income  from  salary 
and  commission  of  £90,  and  his  debts  amounted  to  £270,  he  obtained  decree 
of  cessio  on  condition  of  assiunino-  to  his  creditors  £20  per  annum  out  of  his 
earnings  {Calderhead,  1890,  17  it  1098). 
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The  Sheriff  may,  in  the  debtor's  absence,  pronounce  decree  of  cessio,  "  if 
the  debtor  fail  to  appear  in  obedience  to  the  citation  under  a  process  of 
cessio  hoitorum  at  any  meeting;  to  wliich  he  has  Iteen  cited,  and  if  the  Sheriff 
shall  be  satisfied  that  such  failure  is  wilful "  (44  &  45  Vict.  c.  22,  s.  9  ; 
Smith,  1884,  12  11.  58;  I^eid,  1889,  16  R.  751 ;  Jllackcnzie,  1891,  18  R  925). 
Tliis  provision  applies  equally  wlicthcr  the  petition  be  at  the  instance  of 
the  debtor  himself  or  a  creditor,  altliougli  in  the  fornu^r  case  there  is  no 
"  citation "  of  the  debtor  to  attend  the  first  meeting  in  accordance  with 
the  literal  requirement  of  the  Act  (Smith,  supra).  The  Sheriffs  interlocutor 
should  properly  bear  that  he  is  satisfied  that  the  failure  to  appear  is  wilful, 
although  this  has  not  been  decided  to  be  absolutely  essential  to  its  validity 
(Bcid,  siqva  ;  Maclrnzic,  supra).  Where  an  interlocutor  bore  that  decree 
of  cessio  was  granted,  "  in  respect  the  debtor  has  failed  to  appear  at  this 
diet  for  examination  as  ordered  by  the  last  interlocutor,  and  has  not  taken 
means  to  satisfy  the  Sheriff-Substitute  that  his  absence  was  not  wilful,"  the 
Court  reduced  the  decree,  in  respect  the  Sherifi-Sulistitute  had  set  forth  a 
reason  other  than  that  he  was  satisfied  that  the  debtor's  absence  was  wilful 
(Maclrnzic,  siqira). 

Where  the  lial)ilities  of  the  debtor  exceed  £200,  the  Sheriff  has  a  dis- 
cretionary power  to  award  sequestration.  Section  11  of  44  &  45  Vict.  c.  22, 
provides  :  "  If,  in  any  proceedings  under  the  Cessio  Acts,  where  the  liabilities 
of  the  debtor  exceed  the  sum  of  two  hundred  pounds,  it  shall  appear  to  the 
Sheriff  that  it  is  expedient,  having  regard  to  the  value  of  the  debtor's  estate 
and  the  whole  circumstances  of  tlie  case,  that  the  distribution  of  the  estate 
should  take  ])lace  under  the  provisions  of  the  Bankruptcy  Acts,  he  shall 
have  power  forthwith  to  award  sequestration  of  the  estates  which  then 
belong  or  shall  thereafter  belong  to  the  debtor  before  the  date  of  the  dis- 
charge,  and  declare  the  estates  to  belong  to  the  creditors  for  the  purposes  of 
the  Baidvruptcy  Acts,  and  thereupon  the  provisions  of  the  said  Acts  shall 
apply  as  if  sequestration  had  l.)een  awarded  upon  a  petition  for  sequestration, 
in  terms  of  sec.  29  of  the  Bankruptcy  (Scotland)  Act,  1856."  The  date  of 
the  award  of  sequestration  by  the  Sheriff"  in  such  a  case  is  the  date  of  the 
sequestration  for  the  purposes  of  the  Bankruptcy  Acts  (Galhraith,  1885, 
22  S.  L.  11.  602,  per  L.  Kinnear,  Ordinary).  The  Court  will  not  readily 
interfere  with  the  Sheriffs  discretion  (see  Jaffrai/,  1883,  10  B.  719).  Ex- 
penses lond  fide  incurred  by  a  creditor  in  the  cessio  may  be  directed  by  the 
Sheriff  to  be  paid  by  the  trustee  in  the  sequestration,  out  of  the  readiest  of 
the  funds  of  the  bankrupt  (44  &  45  Vict.  c.  22,  s.  11). 

III.  Effect  of  Decree  of  Cessio  and  Vesting  of  Estate  in 
Trustee. — The  decree  of  cessio  ordains  the  bankrupt  to  grant  a  disposition 
omnium  honorum  in  favour  of  the  trustee  who  has  been  appointed  by  the 
SheriiT  in  manner  already 'mentioned.  Such  a  disposition,  however,  is  not 
required  in  order  to  transfer  the  moveable  estate  of  the  bankrupt  to  the 
trustee.  Jiy  sec.  9  (5)  of  the  Debtors  Act,  1880,  it  is  enacted  that  "  until 
the  debtor  shall  execute  a  disposition  om/nium  honorum  for  behoof  of  his 
creditors,  any  decree  decerning  him  to  do  so  shall  operate  as  an  assignation 
of  his  movealdes  in  favour  of  any  trustee  mentioned  in  the  decree  for  behoof 
of  such  creditors."  Tlie  debtor's  heritable  estate,  however,  only  passes  to 
the  trustee  under  the  disposition  omnim/i  honorum  when  executed.  The 
effect  of  a  decree  of  cessio  was  the  same  under  the  law  prior  to  the  Debtors 
Act  (6  &  7  Will.  IV.  c.  56,  s.  16).  The  decree  is  effectual  to  vest  the  move- 
able estate  in  the  ti'ust(!e  without  the  necessity  for  intimation  or  possession 
following  thereon  (aray,  1895,  22  B.  326  ;  Ikdd,  1859,  21  D.  473  ;  M'Donald, 
1852,  14  D.  937).    The  decree  operates  from  its  date  and  not  from  the  date 
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when  it  is  extracted  {Gray,  supra).  A  final  decerniture  of  cessio  is  required 
to  operate  the  statutory  assignation.  Thus,  where  the  interlocutor  of  Court 
found  tlie  debtor  entitled  to  cessio,  upon  condition  of  his  executing  a  certain 
conveyance,  it  was  lield  n(jt  to  have  this  ell'ect  {Maajrcijor,  1852,  15  L). 
225).  ■ 

iJecree  of  cessio,  uidike  se([uestration,  has  no  eflect  in  cutting  down 
(liHgence  executed  prior  thereto.  Tlius,  if  a  creditor  has  poinded  moveable 
elt'ects  of  the  debtor  on  th(!  day  prior  Lo  the  date  of  ihicree,  the  diligence 
renuiins  etlectual,  and  he  will  be  entith-d,  notwithstanding  the  cessio,  to 
carry  it  out  by  sale  {Simpson,  188G,  10  IJ.  131).  He  must,  however,  do  so 
timeously  {Henderson,  189G,  33  S.  L.  li.  483).  The  only  course  open  to  the 
other  creditors,  in  order  to  ])revent  a  preference  over  thcnn  being  obtained, 
is  that  they  individually  take  the  requisite  steps  for  (jbtaining  a  pari  jmhsu 
ranking,  under  the  provisions  of  the  12th  sec.  of  the  liankrui)tcy  Act,  1856, 
by  doing  diligence  on  their  respective  debts,  or  by  judicial  jjroduction  of 
their  grounds  of  debt  (see  Clark,  1884,  12  li.  34?';  liell.  Com.  ii.  485; 
Simjison,  supra;  and  article  on  BankkuI'TCy). 

A  baidvrupt  with  respect  to  whom  a  decree  of  cessio  has  been  pronounced, 
is  disqualified  by  Statute  for  various  offices  during  the  subsistence  of  the  pro- 
cess. He  is,  if  a  peer,  disqualified  for  sitting  or  voting  in  the  House  of 
Lords  or  on  any  Committee  thereof,  or  for  being  electinl  as  a  peer  of  Scotland 
or  Ireland  to  sit  and  vote  in  the  House  of  Lords  (4G  &  47  Vict.  c.  52,  s.  32 
(1)  (a) ;  see  also  s.  33  ;  47  &  48  Vict.  c.  IG,  s.  5  (1) ).  He  is,  in  like  manner, 
disqualified  for  being  elected  to  or  sitting  or  voting  in  the  House  of  Com- 
nu)ns  or  on  any  Committee  thereof  {ib.).  These  disqualifications  are  removed 
if  tlie  decree  of  cessio  is  recalled  or  reduced,  or  if  the  bankrupt  oljtain.s  his 
discharge  (47  &  48  Vict.  c.  IG,  s.  5  (3)  ).  Brovision  is  also  made  for  the  vacat- 
ing of  the  seat  of  a  member  of  the  House  of  Commons,  who  remains  under 
disqualification  by  bankruptcy  for  the  period  of  six  months  (4G  &  47  Vict.  c. 
52,  s.  33  ;  47  &  48  Vict.  c.  IG,  s.  5  (1) ).  A  bankrupt  under  cessio  is  further 
dis({ualified  for  being  elected  to  or  holding  or  exercising  the  otfice  of  provost, 
bailie,  treasurer,  dean  of  guild,  deacon,  convener  of  trades,  or  councillor,  or 
commissioner  or  magistrate  of  police,  or  the  office  of  member  of  a  parochial 
board  or  school  board,  or  road  trustee,  or  nu'uiber  of  any  local  authority, 
under  any  Act  for  the  time  being  in  force  relating  to  local  government  in 
Scotland  (47  &  48  Vict.  c.  IG,  s.  5  (1)).  These  disqualifications  are  removed 
in  the  same  way  as  those  above  mentioned  {ib.  s.  5  (3) ;  4G  &  47  Vict.  c. 
52,  s.  32  (2) ;  52  &  53  Vict.  c.  71,  s.  9).  Where  the  bankrupt  is  holding 
any  of  the  offices  last  specified  at  the  time  when  the  decree  of  cessio  is  pro- 
nounced, his  office  thereupon  becomes  vacant  (4G  &  47  Vict.  c.  52,  s.  34 ; 
47  &  48  Vict.  c.  IG,  s.  6 ;  see  Thoni,  1885,  12  E.  701). 

The  form  of  the  disposition  omnium  bonorum  is  prescribed  by  the  Act 
of  Sederunt  of  22nd  December  1882  (s.  2  and  Scliedule  A).  It  is  as 
follows: — "I  \insert  name  and  designation  of  debtor],  in  implement  of  a 
decree  pronounced  by  the  Sheriff  or  Sherili-Substitute  (as  the  case  may 
be)  of  shire  on  the  day  of  ,  do  hereby,  for  the  purposes 

of  the  Cessio  Acts  and  relative  Acts  of  Sederunt,  dispone  to  [insert  name 
and  designation  of  trustee],  as  trustee  for  behottf  of  my  creditors,  and  to 
his  successors  in  office,  my  whole  estate  and  ellects,  heritable  and  move- 
able. And  I  consent  to  the  registration  hereof  for  preservation. — In 
witness  whereof,  etc."  No  stamp  duty  is  exigible  in  respect  of  a  disposition 
omnium  bonorum  (43  &  44  Vict.  c.  34,  s.  11).  The  Act  of  Sederunt  provides 
(s.  2)  that  the  granting  of  the  disposition  may  be  dispensed  with  where  the 
debtor  has  no  heritable  estate — the  decree  of  cessio  being  in  itself  sufficient 
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to  vest  the  moveable  estate  in  the  trustee  (see  supra).  The  heritable  estate 
of  the  debtor,  however,  does  not  pass  to  the  trustee,  except  under  the  dis- 
position (see  Mackenzie,  1894,  22  K.  45).  The  Debtors  Act  does  not  contain 
any  specific  provision  for  compelling  the  debtor  to  execute  the  disposition 
omnium  honorum.  The  powers  given  to  the  Sheriff  under  sec.  9  (2)  of  the 
Act,  however,  may  perhaps  be  read  as  authorising  the  imprisonment  of  a 
debtor  who  refuses  to  sign  (see  Goudy  on  Bankruptcy,  484). 

The  conveyance  in  the  disposition  omnium  honorum  does  not  include  the 
bankrupt's  acqnirenda,  which  the  trustee  has  no  claim  to,  either  under  the 
decree  of  cessio  or  the  disposition,  and  which  may  accordingly  be  attached  by 
ordinary  diligence  at  the  instance  of  individual  creditors,  in  the  same  way 
as  if  the  cessio  did  not  exist  (Beid,  1894,  21  R.  935).  Where  the  debtor  is 
petitioner,  however,  cessio  may  be  granted  conditionally  upon  his  assigning 
to  the  trustee  prospective  emoluments  (so  far  as  exceeding  a  hcneficium  com- 
petentice)  derivable  from  an  office  or  appointment  occupied  by  him,  such  as  a 
minister's  stipend  (Simpson,  1888,  16  K.  131;  Caldcrhead,  1890,  17  E.  1098; 
and  see  supra,  under  Aivard  of  Cessio).  It  is  a  question  whether  a  debtor's 
discharge  in  cessio  could  be  made  conditional  upon  his  granting  such  an 
assignation.  It  is  thought  that  it  could  not  (see  Blaikic,  1871,  10  M.  140). 
Xor  do  the  decree  or  disposition  carry  funds  of  an  alimentary  character  or 
incapable  of  alienation  {Brechin,  1842,  4  D.  009  ;  Bohcrtson,  1873, 1  E.  237) ; 
nor  the  debtor's  working  tools  or  instruments  of  trade  (Bcid,  1778,  Mor, 
1392).  It  was  held  in  one  case  that  under  the  description  of  instruments  of 
trade  could  not  be  included  the  furniture  of  a  teacher  of  languages  (Gassiot, 
12  Xov.  1814,  F.  C).  A  debtor  in  cessio  has  no  right  to  hcneficium  com- 
petenticc  out  of  his  estate  vesting  in  the  trustee  (Bell,  Com.  ii.  483 ;  More's 
Notes  to  Stair,  ccccxxxvii.). 

It  has  never  been  decided  that  a  trustee  in  cessio  is  entitled  to  challenge 
preferences  and  alienations  by  the  bankrupt  which  may  be  voidable  under 
the  Bankruptcy  Acts  or  at  common  law.  In  the  case  of  Thomas  v.  Thomson 
(5  M.  198),  the  judgment  of  the  Court  (p.  202)  by  its  terms  negatived  generally 
the  title  of  a  trustee  who  was  seeking  to  reduce  both  a  promissory  note  and 
a  conveyance  of  heritage  granted  by  a  bankrupt.  The  question  discussed 
before  the  Court,  however,  would  seem  to  have  been  only  as  to  the  trustee's 
title  to  reduce  the  conveyance,  in  the  absence  of  a  disposition  omnium 
honorum  by  the  bankrupt.  It  has  been  held  that  a  trustee  under  a  private 
trust  deed  for  creditors  is  not  entitled  to  challenge  preferences,  in  virtue 
merely  of  the  conveyance  to  him  by  the  bankrupt,  who  could  not  himself 
do  so  {Fleming,  1892, 19  E.  542).  There  is  this  difference,  however,  that  while 
the  trustee  is  in  both  cases  in  the  position  of  assignee  or  disponee  of  the 
bankrupt,  the  trustee  in  cessio  acts  in  a  judicial  process,  under  which  creditors 
desirous  of  sharing  in  the  distribution  of  the  bankrupt's  estate  have  no  option 
but  to  come  in  and  claim ;  and  there  is  therefore  more  reason  for  regarding 
the  trustee  as  clothed  by  the  implied  consent  of  the  creditors  with  a  title 
to  enforce  all  remedies  for  the  enlargement  of  the  estate  which  the  creditors 
could  themselves  enforce.  Prior  to  the  Bankruptcy  Act  of  185G  (see  sec. 
11),  the  title  of  a  trustee  in  sequestration  to  challenge  preferences  had,  with- 
out special  enactment,  been  conceded  in  practice,  where  the  trustee  was  in 
a  position  to  aver  that  he  represented  claiming  creditors  having  them- 
selves a  title  to  challenge.  In  any  case,  however,  a  trustee  in  cessio  will 
not  have  a  title  to  challenge  deeds  affecting  the  heritable  estate  of  the 
bankrupt  unless  he  have  obtained  a  disposition  omnium  honorum  {Thomas, 
supjra). 

The  expense  of  obtaining  decree  of  cessio  and  the  disposition  omnium 
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honorum  falls  to  be  paid  out  of  the  readiest  of  the  funds  thereby  conveyed 
(43  &  44  Vict.  c.  34,  s.  9  (G) ). 

IV.  Duties,  etc.,  ue  Trustee  in  Cessio. — The  functions  of  the 
trustee  are  mainly  regulated  by  the  x\ct  of  Sederunt  of  1 8.S2.  As  already 
mentioned  {siqrra  II.  (3) ),  he  is  nominated  by  the  Sheritf  in  the  decree  of 
cessio.  With  regard  to  caution,  the  Act  of  Sederunt  (s.  3)  provides  as 
follows : — "  Tiie  SiieriH",  liaving  regard  to  tlie  value  of  the  debtor's  estate, 
may  order  the  trustee  to  lind  caution,  to  such  an  amount  as  tlie  SlierilV  may 
specify,  for  liis  intromissions  and  the  proper  discharge  of  his  duties,  and  the 
Sheriff  Clerk  shall  decide  as  to  the  suificiency  of  the  cautioner  offered ;  or 
the  Sheriir  may  dispense  witli  such  caution,  and  the  Slieriff  shall  fix  the 
bank  in  wiiich  the  trustee  shall  deposit  the  funds  of  the  estate,  and  the 
trustee  shall  be  bound  to  deposit  the  funds  therein,  in  accordance  with  the 
provisions  of  the  Bankruptcy  (Scotland)  Act,  185G.  The  bond  shall,  mutatis 
mutandis,  be  in  the  form  provided  for  trustees  under  that  Act.  Where 
caution  has  been  re(|uired,  the  decree  ordering  the  debtor  to  grant  a 
disposition  omnium  honorum  in  favour  of  the  trustee  shall  not  be  extracted, 
nor  the  disjjosition  granted,  until  such  caution  shall  be  found,  or  until  a  new 
trustee  shall  be  nominated  as  liereinafter  provided." 

A  new  trustee  may,  where  necessary,  be  nominated  by  the  Sheriff: — 
"Where  the  trustee  named  shall  decline  to  accept  oiUce,  or,  if  ordered  to  find 
caution,  shall  fail  within  a  reasonable  time  to  do  so,  or  where  a  trustee  shall 
die,  resign,  be  removed  from  his  office,  be  rendered  notour  bankrupt,  or  shall 
permanently  leave  Scotland,  or  shall  from  any  other  cause  become  incapaci- 
tated for  the  discharge  of  his  duties,  the  Sheritf  may,  without  any  written 
application,  nominate,  by  a  deliverance  in  the  process,  a  new  trustee.  Such 
deliverance  shall  have  the  eiiect  of  investing  the  new  trustee  in  the  estates 
of  the  debtor,  in  the  same  way  as  if  the  new  trustee  had  been  the  trustee 
named  in  the  Sheriff's  original  deliverance,  or  as  if  his  name  had  been 
inserted  as  trustee  in  the  disposition  omniiun  honorum,  if  such  had  been 
granted  "  (A.  of  S.  s.  20). 

A  trustee  may  be  removed  by  the  SherilV,  where  this  step  is  called  for 
by  neglect  of  duty,  irregularity,  or  misconduct  on  his  part.  His  conduct  in 
office  generally  is  subject  to  control  by  the  Accountant  of  Court  and 
Sheriff.  The  Act  of  Sederunt  provides  (s.  18) :  "  In  all  processes  of  cessio, 
the  Accountant  in  liankruptcy  [now  the  Accountant  of  Court]  shaU  have 
the  same  powers  of  supervision  and  audit  and  otherwise,  as  are  vested  in 
him  as  respects  sequestration  imder  the  Bankruptcy  (Scotland)  Act, 
1856,  and  relative  Statutes  and  Acts  of  Sederunt.  [See  ss.  156  ct  seq.  of 
19  &  20  Vict.  c.  79,  and  also  s.  167,  which  has,  by  the  Statute  Law 
Kevisiou  Act,  1892,  been  repealed  from  the  words  'for  which  purposes,' 
occurring  therein.] 

"  Trustees  in  processes  of  cessio  shall  be  at  all  times  bound  to  give 
such  information  relative  to  the  cessio,  and  the  proceedings  therein, 
to  the  Accountant  in  Bankruptcy,  and  to  transmit  to  him  such  accounts 
or  other  documents  relative  to  the  process,  or  copies  thereof,  as  he  may 
require. 

"  On  complaint  liy  the  debtor,  or  any  creditor,  or  ex  jjroprio  motu,  the 
Accountant  may  inquire  into  any  neglect  of  duty,  irregularity,  or  misconduct 
on  the  part  of  the  trustee,  and  may  pronounce  such  order  on  the  trustee  as 
the  case  may  require,  or  he  may  report  the  matter  to  the  Sheriff.  Any 
order  or  deliverance  by  the  Accountant  in  Bankruptcy  shall  be  subject  to 
review  by  the  Sherilf,  on  appeal  taken  within  seven  days  after  receipt  of 
the  order." 
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Sec.  19  provides:  "  On  a  report  by  the  Accountant  in  Bankruptcy,  or 
complaint  by  the  debtor  or  any  creditor,  or  ex  2m)prio  motu,  the  SherilV  may 
deal  with  any  neglect  of  duty,  irregularity,  or  misconduct  on  the  part  of  the 
trustee,  and  maypronounce  such  order,  or  provide  such  remedy,  as  the  case 
may  reqiiii-e,  and  he  may  remove  the  trustee." 

For  the  purpose  of  realising  and  ingathering  the  estate,  the  trustee  has 
power  to  sell  the  bankrupt  estate,  in  whole  or  part,  without  special  instruc- 
tions from  the  creditors  (see  Clark,  1890, 17  K.  1064).  Individual  creditors 
are  not  entitled  to  sue  debtors  to  the  bankrupt  estate  for  payment  of  their 
debts  {Henderson,  1889,  16  E.  341). 

The  trustee  is  entitled,  where  necessary,  to  employ  a  law  agent  in  the 
same  way  as  a  trustee  in  sequestration.  The  law  agent's  account  must  be 
taxed  by  the  Auditor  of  the  Sheriff  Court  prior  to  the  second  meeting  (A. 
of  S.,  1882,  s.  11).  The  law^agent  is  not  an  ofhcer  in  the  cessio  proceedings, 
but  the  employe  of  the  trustee  (see  NiMe,  1876,  4  E.  77 ;  Rutherford,  1891, 
18  E.  1061);  and  his  responsibility  for  the  performance  of  his  duties  is  to 
the  trustee  and  not  the  creditors  (see  Young,  1827,  5  S.  472;  Gourlay, 
1827,  5  S.  743;  Berry,  1830,  8  S.  509).  The  trustee  is  not  entitled  to 
devolve  on  the  law  agent  any  of  his  own  proper  work ;  and  if  he  does  so, 
he  cannot  obtain  credit  in  his  accounts  for  the  agent's  charges  in  respect 
thereof  (see  Gourlay,  supra ;  JVilson,  1863,  2  M.  9).  Where  the  trustee 
himself  acts  as  law  agent,  he  cannot  make  professional  charges  for  doing  so, 
over  and  above  his  commission;  nor,  it  is  thought,  could  his  partner  in 
business  do  so  (see  Goudy  on  Bankruptcy,  357,  and  App.  769).  The  law 
agent  may  lawfully  purchase  assets  of  the  bankrupt  estate  (see  PMtherford, 
sujrra ;  Nolle,  sujmi).  For  negligence  on  the  part  of  a  law  agent  the  trustee 
will  not  be  responsible,  unless  it  be  shown  that  the  trustee  was  at  fault  in 
not  appointing  a  fit  and  proper  person  (Bell,  Com.  ii.  323). 

Where  necessary  for  the  proper  discharge  of  his  functions,  the  trustee 
is  entitled  to  employ  such  other  agents,  besides  the  law  agent,  as  may  be 
required. 

The  debtor  must,  at  all  times  when  required,  attend  upon  the  trustee 
and  give  all  necessary  information  relative  to  his  affairs  (A.  of  S.,  1882, 

s.  16). 

On  application  Ijy  the  trustee,  or  by  any  creditor,  the  Sheriff  may  at  any 
time  call  a  meeting  of  the  creditors  to  consider  and  dispose  of  any  matters 
specified  in  such  application  {ih.  s.  15). 

The  trustee  is  not  expressly  enjoined  by  Statute  to  keep  a  sederunt 
book,  containing,  as  in  a  sequestration,  an  accurate  record  of  the  proceedings 
in  the  cessio,  but  the  provisions  of  sec.  8  of  the  Bankruptcy  and  Cessio  Act, 
1881,  requiring  him  to  lay  before  the  Accountant  the  sederunt  book  and 
accounts  in  applying  for  his  discharge,  assume  that  he  will  do  so ;  and, 
where  necessary,  the  Accountant  of  Court  will  enforce  the  performance  of 
this  important  duty  by  the  trustee,  in  virtue  of  his  statutory  powers  of 
supervision  and  audit  (see  sicpra).  The  practice  of  the  Accountant  is  to 
require  the  trustee  to  record  in  the  sederunt  book  the  followhig  documents  : 
(1)  The  extract  deliverance  awarding  cessio  and  appointing  the  trustee ;  (2) 
the  disposition  omnium  honorum ;  (3)  the  bankrupt's  examination,  so  far  as 
recorded  in  writing ;  (4)  the  bankrupt's  state  of  affairs  ;  (5)  the  trustee's 
state  of  affairs ;  (6)  the  trustee's  accounts,  with  the  docquet  approving  such 
accounts ;  (7)  the  trustee's  adjudication  on  the  claims  and  scheme  or  schemes 
of  division  of  the  funds ;  (8)  all  interlocutors  or  deliverances  by  the  Court ; 
(9)  Gazette  notices,  circular,  and  certificates,  showing  what  circulars  were 
communicated  to  the  creditors,  and  all  other  documents  necessary  to  explain 
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the  management  of  the  estate;  (10)  an  abstract  of  the  accounts  under  the 
following  heads : — 

liecoipts     ........       Sj         :       : 

Trustee's  commission  .         .         £ 

Law  expenses     ..... 

Misculliineous  ordinary  expenses 
Miscellaneous  extraordinary  expenses 


Preferable  debts  £ 

Dividend  on  ordinary 
debt 


The  trustee  must  also  note  in  the  sederunt  book  the  receipt  of  creditors' 
claims  and  utlidavits,  with  the  date  of  receipt. 

The  remuneration  of  the  trustee  is  fixed  by  the  Sheriff  (A.  of  S.,  1882, 
s.  11). 

If  a  trustee,  in  the  performance  of  his  duties,  incurs  obligations  in  con- 
nection with  the  estate,  by  adopting  contracts  of  the  bankrupt  or  by  entering 
into  new  engagements,  he  will,  like  a  trustee  in  sequestration,  be  personally 
liable  to  third  parties  interested  for  implement  thereof  (see  Bell,  Com.  ii. 
320,  5th  ed.  ii.  379 ;  Jetfrcy,  1821,  1  S.  103,  2  S.  App.  349 ;  Davidson,  1826, 
5  S.  121;  Mackcssack,  1886,  13  E.  445;  Goudy  on  Bankruptcy,  358);  and 
the  creditors  will  not  be  personally  bound  to  relieve  him,  in  the  absence  of 
any  special  undertaking  by  them  to  that  efiect ;  although,  of  course,  he  will 
be  entitled  to  indemnity  from  the  bankrupt  estate  for  all  expenditure  or 
obligations  properly  made  or  undertaken  by  him  in  the  performance  of 
his  duties.  Similarly,  if  he  engage  in  litigation,  he  will  be  personally  liable 
to  the  opposite  party  in  expenses  found  due  by  him  (see  Jeffrey,  supra ; 
Gibson,  1833,  11  S.  656 ;  A.  &  B.,  1865,  4  M.  83 ;  Purvis,  1869,  41  Sc.  Jur. 
396  ;  White,  1894,  21  E.  649).  And  in  the  case  of  a  pending  action  by  or 
against  the  bankrupt,  which  the  trustee  adopts,  this  liability  extends  to 
expenses  incuried  in  the  action  by  the  opposite  party  prior  to  the  date 
when  the  trustee  takes  it  up  {Torlct,  1849,  11  D.  694;  Ellis,  1870,  8  M. 
805 ;  cf.  Muir,  1843,  5  D.  579,  as  to  case  of  trustee  sisting  himself  for 
l)urpose  of  inquiry  in  an  action  which  he  does  not  adopt).  The  trustee, 
however,  will  not  in  such  a  case  incur  liability  to  the  law  agent  of  the 
bankrupt  for  his  accountxhi  connection  with  the  prior  stage  of  the  case  (see 
Peddic,  1856,  18  D.  1306  \^ivan,  1829,  7  S.  268). 

The  trustee's  discharge  is  provided  for  by  the  Bankruptcy  and  Cessio 
Act,  1881  (44  &  45  Vict.  c.  22),  which  provides  (s.  8)  :— 

"  After  a  final  division  of  the  funds,  the  trustee  in  a  process  of  cessio 
may  apply  to  the  Accountant  in  Bankruptcy  for  a  certificate  that  he  is 
entitled  to  his  discharge,  and  shall  lay  before  him  the  sederunt  book  and 
accounts,  with  a  list  of  unclaimed  dividends,  and  the  Accountant  may,  if  he 
thinks  proper,  order  intimation  to  be  made  to  the  creditors,  and  shall,  if  ho 
is  satisfied  that  the  trustee  has  complied  with  the  provisions  of  the  hundred 
and  forty-seventh  section  of  the  Bankruptcy  (Scotland)  Act,  1856,  and  ia 
otherwise  entitled  to  be  discharged,  and  upon  payment  of  any  imclaimed 
dividends  into  the  account  of  unclaimed  dividends  kept  in  the  name  of 
the  Accountant,  grant  to  the  trustee  a  -certificate  under  his  hand  to 
that  effect,  and  such  certificate  shall  have  to  all  intents  and  purposes  the 
VOL.  II.  24 


370  CESSIO  BONOEUM 

effect  of  a  decree  of  exoneration  and  discharge  by  a  court  of  competent 
jurisdiction." 

The  reference  in  this  provision  to  sec.  147  of  the  Bankruptcy  Act,  1856, 
is  a  mistake,  the  appropriate  section  being  the  lG7th.  The  practice  of  the 
Accountant  of  Court  is  to  grant  certificates  on  the  footing  of  the  latter 
section  being  that  intended  by  tlie  Legislature.  The  form  of  certificate 
used  is  as  follows : — "  The  Accountant  of  Court  acknowledges  recei})t  of  the 
sederunt  book  in  this  cessio.  He  is  satisfied  that  the  trustee  has  complied 
with  the  provisions  of  the  167th  section  of  the  Bankruptcy  (Scotland)  Act, 
1856,  and  is  otherwise  entitled  to  be  discharged."  The  trustee  should  be 
careful,  in  adjusting  his  accounts,  to  retain  a  sufficient  sum  to  meet  the  fee 
payable  to  the  Accountant  for  examination  and  acknowledgment  of  the 
sederunt  book. 

V.  Ranking  of  Claims  and  Distribution  of  Estate. — The  pro- 
cedure in  these  matters  is  regulated  by  the  Act  of  Sederunt  of  1882,  which 
provides  for  the  holding  of  a  second  meeting  of  the  creditors  and  the  debtor 
in  presence  of  the  Sheriff,  at  which  the  debtor  may  be  subjected  to  farther 
examination,  if  desired ;  the  state  of  ranking  of  the  creditors  is  adjusted  by 
the  Sheriff;  the  trustees'  accounts  are  submitted  and  adjusted,  his  remunera- 
tion fixed,  and  such  dividend  as  is  appropriate  may  be  ordered  to  be  paid. 
In  the  interval  prior  to  the  second  meeting  the  trustee  receives  and  adjudi- 
cates on  the  creditors'  claims,  and  proceeds  with  the  ingathering  and 
realisation  of  the  estate. 

Sees.  4  and  5  of  the  Act  of  Sederunt  provide  as  follows  : — 

"  4.  Within  seven  days  after  the  trustee  shall  have  obtained  an  extract 
of  the  decree  ordaining  the  debtor  to  execute  a  disposition  omnium  honorum 
in  his  favour,  the  trustee,  by  himself  or  his  agent,  shall  (after  having  made 
due  inquiry)  report  to  the  Sheriff  orally  at  what  date  the  estate  of  the 
debtor  may  probably  be  realised  and  ready  for  division,  and  the  Sheriff, 
having  regard  to  that  report,  or  to  any  other  material  circumstance,  shall, 
by  a  deliverance  in  the  process,  fix  a  suitable  time  and  place  for  the  second 
meeting  of  creditors  to  be  held  in  his  presence. 

"  5.  Within  seven  days  after  the  date  of  such  deliverance,  the  trustee 
shall  give  notice  in  the  Edinburgh  Gazette  in  the  form  of  Schedule  B  here- 
unto annexed,  and  he  shall  also  post  to  each  creditor  mentioned  in  the  debtor's 
state  of  affairs,  or  otherwise  known  to  the  trustee,  a  circular  in  the  form  of 
Schedule  C  hereunto  annexed,  and  he  shall  also  within  that  period  give 
notice  to  the  debtor  to  attend  the  second  meeting." 

The  form  of  Gazette  notice  given  in  Schedule  B  is  as  follows : — 

The  estates  of  [insert  name  and  dedgnation  of  debtor"],  liave,  in  virtue  of,  and  for  the 
purposes  of  the  Cessio  Acts,  been  transferred  to  [itu^ert  name  and  designation  and  place  of 
business  of  trustee],  as  trustee  for  behoof  of  his  creditors.  Creditors  must  lodge  their 
claims  with  the  trustee  on  or  before  [insert  date].  The  creditors  meet  before  the  Sheriff 
within  on  at  o'clock  noon. 

[To  be  signed  by  the  trustee  or  his  agent.] 

The  form  of  circular  to  creditors  given  in  Schedule  C  is  as  follows : — 

The  estates  of  [insert  name  and  designation  of  debtor]  have  been  transferred  in  virtue 
of,  and  for  the  purposes  of,  the  Cessio  Acts,  to  [insert  name  and  designation  and  place  of 
business  of  trustee]  as  trustee  for  liehoof  of  his  creditors. 

Creditors  claiming  on  the  estate  must  transmit  to  the  trustee  an  affidavit  and  claim, 
with  the  vouchers  of  debt,  on  or  before  [insert  date]. 

Creditors  whose  claims  may  be  rejected,  in  whole  or  in  part,  will  have  notices  posted 
to  them  on  or  before  [insert  date]. 

Creditors  whose  claims  may  be  admitted  will  receive  no  further  notice. 
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The  claims,  with  the  trustee's  deliverances  thereon,  may  be  inspected  in  the  SherifF 
Clerk's  ollice,  ,  on  and  after  the  fi/weri  date]. 

The  creditors  will  meet,  in  presence  of  tne  Sherilf,  within  on  the 

day  of  at  o'clock  noon,  and  at  that  meeting  the  Sheriff 

will  hear  and  determine  any  que-itions  which  may  lie  raised  as  to  the  claims  admitted  or 
rejected,  or  as  to  the  trustee's  or  law  agent's  accounts,  and  will  lix  the  trustee's  remunera- 
tion.    At  said  meeting  a  dividend  may  be  declared. 

Those  creditors  wlio  intend  to  ol)ject  to  any  of  the  tru.stee's  deliverances  on  claims,  or 
to  support  any  such  deliverance  objected  to,  must  lie  prepared,  if  necessary,  to  lead  proof 
before  the  Slierill'  at  s.iid  meeting,  and  may  obtain  from  the  .Sheriff  Clerk  a  warrant  to 
cite  witnesses  or  custodiers  of  writs. 

Any  creditor  intending  to  object  to  the  trustee's  deliverance  on  any  other  creditor's 
claim,  must  jiost  in  a  registered  letter  to  that  creditor  and  to  the  trustee,  at  least  three 
days  l)efure  said  lueeting,  a  notice  of  such  intention,  stating  the  nature  and  particidars  of 
the  ()l)jection. 

The  state  of  the  debtor's  affairs,  so  far  as  the  trustee  can  ascertain  at  present,  is  as 
follows  :— 

1.  Liabilities  .  .  .  .         £         :       : 

2.  Assets,  less  jjreferaljle  claims      .  .  :        : 

Deficiency      .  .  .        £         :       : 


A.  II.,  Trustee. 

For  the  proof  of  debts  the  same  rules  and  forms  apply  as  in  sequestra- 
tion.    Sec.  G  of  the  Act  of  Sederunt  provides : — 

"The  rules  of  the  Bankru])tcy  (Scotland)  Act,  185G,  regarding  the 
nature  and  form  of  allidavits,  or  claims  of  creditors  for  ranking,  and  the 
valuation  of  securities  and  deductions  to  be  made,  and  regarding  the  docu- 
ments of  debt  to  be  produced  therewith,  shall,  mutatis  mutandis,  apply  to 
claiming  and  being  raidvcd  for  dividends  in  processes  of  cessio"  (see  ss. 
21-24  and  49-6G  of  19  &  20  Vict.  c.  79). 

Creditors  must  "  transmit  their  affidavits  and  claims  and  documents  of 
debt  to  the  trustee  twenty-one  days  before  the  said  second  meeting,  or,  in 
the  case  of  a  dividend  being  declared  at  a  subsequent  period,  fourteen  days 
before  the  date  fixed  for  tlie  ])ayment  of  such  dividend"  (A.  of  S.  1882, 
s.  7).  Shoidd  a  creditor  fail  to  lodge  his  claim  in  time  for  a  first  dividend, 
he  will,  in  the  event  of  his  lodging  it  in  time  for  a  subsequent  dividend,  be 
entitled  to  an  equalising  dividend  {ih.).  The  lodging  of  a  claim  in  cessio 
interrupts  the  running  of  ])rescri})tion  (T/iovias,  1868,  G  M.  777). 

The  claims  when  lodged  must  be  adjudicated  upon  l)y  the  trustee,  and 
the  adjudication  must  be  cmnpleted  ten  days  prior  to  the  second  meeting, 
and  the  results  made  known/t^  admit  of  objections  to  any  of  the  deliverances 
being  heard  and  disposed  of  by  the  Sherifl'  at  the  second  meeting.  The 
provisions  of  the  Act  of  Sederunt  (ss.  8  and  9)  are  as  follows : — 

"  8.  Ten  days  prior  to  the  said  second  meeting,  the  trustee  shall  atljudi- 
cate  upon  the  claims  of  the  creditors,  admitting  or  rejecting  them  in  whole 
or  in  part,  and  he  sliall  prepare  a  list  thereof,  with  his  deliverances  tliereon, 
which  list,  with  the  claims,  vouchers,  and  wliole  process,  shall  also,  ten 
days  before  said  meeting,  be  lodged  with  the  Clerk  of  Court,  and  be  subject 
to  inspection  l)y  the  debtor  and  by  the  creditors.  Where  the  trustee  shall 
reject,  in  whole  or  in  ])art,  any  claim,  he  shall  post  notice  thereof  to  the 
creditor  ten  davs  at  least  before  said  second  meeting. 

"9.  (1)  Where  the  debtor  intends  to  object  to  any  deliverance  l)y  the 
trustee  admitting,  in  whole  or  in  part,  any  claim,  or  (2)  where  any  creditor 
intends  to  object  to  any  deliverance  ranking  any  other  creditor,  or  (3) 
where  a  creditor  intends  to  object  to  a  deliverance  rejecting,  in  whole  or  in 
part,  his  claim,  the  debtor  or  the  objecting  creditor  respectively  shall,  in  the 
two  first  cases,  give  notice  to  the  trustee  and  to  the  other  creditor  whose 
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claim  is  objected  to,  cand,  in  the  third  case,  to  the  trustee,  of  his  intention, 
and  of  the  nature  and  particulars  of  the  objection,  by  a  registered  letter 
posted  three  days  ;it  least  before  said  second  meeting,  and  there  shall  be 
produced  a  copy  of  the  letter,  of  notice  and  the  post-ohice  receipt  for  the 
letter,  at  the  meeting." 

Where  the  debtor,  or  the  trustee,  or  any  creditor,  desires  to  lead  evidence 
on  any  matter  at  the  second  meeting,  ho  is  entitled  to  obtain  from  the 
Sheriff  Clerk  a  diligence  for  citing  witnesses  and  havers  (A.  S.,  1882,  s.  10). 
If  necessary,  the  Sheriff  will  grant  second  diligence. 

On  the  day  appointed  by  the  Sheriff  under  the  provision  in  s.  4  above 
quoted,  the  second  meeting  of  the  creditors  is  held  in  his  presence.  The 
procedure  at  the  meeting  is  regulated  by  s.  11  of  the  Act  of  Sederunt, 
which  provides  as  follows : — 

"XL  At  the  said  second  meeting  the  debtor  and  the  trustee  shall 
attend,  and  the  creditors  may  also  attend  by  themselves  or  their  mandatories 
or  agents.  The  debtor  or  any  creditor  (notice  having  been  given  as  above 
provided)  shall  be  heard  orally  in  support  of  objections  to  the  trustee's 
deliverances  admitting  in  whole  or  in  part  claims,  and  any  creditor  may  in 
like  manner  be  heard  in  support  of  his  objections  to  the  rejection  in  whole 
or  in  part  of  his  own  claim ;  and  the  Sheriff'  shall,  if  desired  by  the  trustee, 
or  by  the  debtor,  or  by  any  creditor,  make  a  note  of  such  objections,  and  of 
the  answers  made  thereto,  and  deliver  the  same  to  the  Clerk  of  Court,  and 
on  a  viva  voce  hearing,  and  after  such  proof,  if  any,  as  he  may  allow  (which 
proof  shall  be  recorded  if  desired  by  the  trustee,  or  by  the  debtor,  or  by 
any  creditor),  shall  dispose  of  the  objections  summarily,  and  settle  the 
rankings  of  the  creditors.  The  debtor  shall  be  bound  to  submit  at  the 
second'meeting  to  such  further  examination  relative  to  his  affairs  as  the 
Sheriff  may  appoint. 

"  The  law  agent's  account  shall  be  taxed  by  the  Auditor  of  the  Sheriff 
Court  previous  to  the  meeting,  and  be  produced  thereat. 

"  Tlie  trustee's  accounts,  with  the  relative  vouchers,  shall  be  produced 
at  the  meeting,  and  submitted  for  the  consideration  of  the  Sheriff  and  of 
the  debtor  and  creditors,  and  shall  be  approved  of,  or  modified  and 
adjusted,  by  remit  or  otherwise,  as  the  Sheriff  shall  determine ;  and  the 
Sheriff  shall  fix  the  trustee's  renunieration.  Where  funds  have  _  been 
reahsed,  the  Sheriff  may  order  such  sum  as  he  shall  appoint  to  be  paid,  on 
such  day  as  he  shall  specify,  as  an  interim  or  final  dividend  to  the  creditors, 
according  to  their  rankings  as  adjusted ;  or  he  may  postpone  payment  of  a 
dividend  to  such  date  as  he  may  then  or  afterwards  fix.  The  Sherifi^  on 
sufficient  cause,  may  adjourn  consideration  of  any  of  the  matters  mentioned 
in  this  section  to  another  diet  or  diets." 

An  interlocutor  of  the  Sheriff,  reviewing  the  trustee's  deliverance  in 
regard  to  tlie  admission  or  rejection  of  a  creditor's  claim,  may  be  appealed 
to  the  Court  of  Session  {Taylor's  Tr.,  1888,  15  R  313). 

If,  before  the  date  of  the  second  meeting,  it  is  apparent  to  the  trustee 
that  there  will  be  no  funds  for  division  among  the  creditors,  it  is  his  duty 
to  report  the  fact  verbally  to  the  Slieriff,  wlio  may  thereupon  in  writing 
dispense  with  deliverances  on  claims  and  the  making  up  of  a  Ust  of  ranking 
(A.  S.  s.  12).  This  may  be  done  when  the  trustee  applies  to  the  Sheriff  to 
fix  the  date  of  the  second  meeting ;  and  his  investigations  into  the  position 
of  the  estate  for  the  purpose  of  making  his  report  to  the  Sheriff  under  s._4 
of  the  Act  of  Sederunt,  will  put  him  in  a  position  to  follow  this  course  in 
most  cases  where  there  are  no  funds  for  division. 

Where  funds  become  available  for  division  subsequent  to  the  second 
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meeting,  the  procedure  to  be  followed  is  regulated  by  ss.  13  and  14  of  the 
Act  of  Sederunt : — 

"XriL  If,  at  any  time  subsequent  to  the  second  meeting,  the  trustee 
sliall  have  in  liand  funds,  ov  sliall  be  about  to  come  into  possession  of  funds, 
wliicli  will  admit  of  a  dividend  to  the  creditors,  it  shall  be  his  duty  to 
apply  verljally  to  the  Sherilf  to  fix  a  date  f(jr  payment  of  a  dividend, 
and  the  Sherifl",  l)y  a  deliverance  in  i]\(i  jirocess,  may  fix  a  date 
accordingly. 

"XIV.  Jjcfore  making  up  a  state  of  ranking  for  any  such  dividend  as 
is  last  mentioned,  or  for  any  dividend  for  which  a  postponed  date  had  been 
fixed  at  the  second  meeting,  tlie  trustee  shall  send  notice  to  any  creditor 
mentioncul  in  the  del)tor's  state  of  affairs,  or  known  to  him,  who  had 
previ(Hisly  failed  to  lodge  his  claim,  intimating  the  proposed  dividend,  and 
stating  the  last  day  for  lodging  claims. 

"  If,  from  new  claims  being  lodged,  or  other  cause,  the  state  of  ranking 
shall  re(|uire  to  be  remodelled,  the  trustee  shall  remodel  the  same  in 
accordance  witli  the  previous  i)rovisions  herein,  subject  to  the  approval  of 
the  Sherifl';  and  any  additional  accounts  of  tlie  trustee  or  law  agent  sliall 
be  previously  taxed  and  adjusted  by  tlie  Sheriff,  all  as  hereinbefore 
provided  {i.e.,  under  s.  11  in  regard  to  the  second  meeting;  see  siqira). 

"  Tlie  Sheriff  may  proceed  under  this  section  with  or  without  notice  to 
the  debtor  or  creditors,  and  with  or  without  any  meeting  of  creditors,  as  he 
may  deem  proper,  having  regard  to  the  nature  or  importance  of  the 
business  to  be  transacted." 

VI.  Discharge  of  the  Bankrupt. — Under  the  law  existing  prior  to 
the  Debtors  Act,  a  bankrupt  in  cessio  could  never  obtain  discharge  in  any 
other  mode  than  by  payment  of  his  debts  in  full ;  and  all  property  acrpiired 
by  him  subsequent  to  the  cessio  remained  liable  to  the  diligence  of  unpaid 
creditors.  The  Debtors  Act  did  not  make  any  change  on  this  state  of 
matters  :  but  by  the  IJankruptcy  and  Cessio  Act,  1881  (44  &  45  Vict.  c.  22), 
full  provision  was  made  for  a  bankrupt  in  cessio  obtaining  discharge, 
on  conditions  virtually  the  same  as  those  obtaining  in  the  case  of  seques- 
tration. The  provisions  of  the  Act  are  not  limited  to  cessios  under  the 
Debtors  Act.  On  the  expiration  of  six  months  from  the  date  of  decree 
of  cessio,  the  bankrupt  is  (subject  to  the  conditions  aftermentioned) 
entitled  to  apply  to  the  Sherifl'  to  be  finally  discharged  of  all  debts 
contracted  by  him  before  the  date  of  such  decree,  provided  a  majority  in 
number  and  four-fifths  in  value  of  the  creditors  who  have  produced  oaths 
coucur  (44  &  45  Vict.  c.  22,  s.  5  ;  19  &  20  Vict.  c.  79,  s.  146).  After 
twelve  months  he  may  apply,  with  the  concurrence  of  a  majority  in  number 
and  two-thirds  in  value ;  after  eighteen  months,  with  the  concurrence  of  a 
majority  in  number  and  \;ilue;  and  after  two  years,  without  any  consents 
of  creditors  (?'6.)  It  is  not  necessary  to  convene  a  meeting  of  creditors 
with  reference  to  such  discharge.  The  consents  required  must  be  in 
writing,  and  be  produced  to  the  Sheriff  in  the  application  for  discharge 
(44  &  45  Vict.  c.  22,  s.  5). 

Besides  the  concurrences  of  creditors,  where  requisite,  the  debtor  must 
prove  that  one  of  the  following  conditions  has  been  fulfilled : — 

(«)  That  a  dividend  of  five  shillings  in  the  pound  has  been  paid  out  of 
the  estate  of  the  debtor,  or  that  security  for  payment  thereof  has 
been  found  to  the  satisfaction  of  the  creditors ;  or 

{}))  That  the  failure  to  pay  five  shillings  in  the  pound  has,  in  the 
opinion  of  the  Sheriff,  arisen  from  circumstances  for  which  the 
debtor  cannot  justly  be  held  responsible  (44  &  45  Vict.  c.  22,  s.  7. 


374  CESSIO  BONOEUM 

See  as  to  application  of  these  conditions,  Sliand,  1882,  19  S.  L.  li. 
562;  Wilson,  1882,  20  S.  L.  K.  17;  Clarke,  1883,  11  E.  246: 
Boyle,  1885,  12  E.  1147 ;  Fhillijis,  1885,  13  E.  91 ;  lieid,  1890, 
17  E.  757 ;  Calderhcad,  1890,  17  E.  1098). 

In  order  to  determine  whether  either  of  the  foresaid  conditions  has 
been  fulfilled,  the  Sheriff'  has  power  to  require  the  debtor  to  submit  such 
evidence  as  he  may  think  necessary,  and  to  allow  any  objecting  creditor  or 
creditors  such  proof  as  he  thinks  right  {ih.).  In  the  event  of  discharge 
being  refused  in  respect  of  failure  to  comply  with  these  conditions,  the 
debtor,  if  his  estate  yields  or  if  he  pays  to  his  creditors  such  additional 
sum  as  will,  with  a  dividend  previously  paid  out  of  his  estate,  make  up  five 
shillings  in  the  pound,  is  entitled  to  apply  for  and  obtain  his  discharge  in 
the  same  manner  as  if  a  dividend  of  five  shillings  in  the  pound  had 
originally  been  paid  out  of  his  estate  {ib.). 

In  addition  to  the  above  conditions  as  to  dividend,  it  is  necessary  that 
the  bankrupt  should  have  complied  with  all  the  material  requirements  of 
the  Statute  as  to  the  surrender  of  his  estate,  submitting  himself  for  ex- 
amination, etc.  (see  Goudy  on  Bankruptcy,  494). 

A  dehverance  by  the  Sheriff,  granting,  postponing,  or  refusing  a 
discharge  in  cessio,  is  final  and  not  subject  to  review  (44  &  45  Vict. 
c.  22,  s.  5). 

VII.  Appeal  in  Cessio.— 1\\q  Debtors  Act,  1880  (s.  9  (4))  provides 
that  any  judgment,  interlocutor,  or  decree,  pronounced  in  a  petition  for 
cessio  under  that  Act,  may  be  reviewed  on  appeal  "  in  the  same  form  and 
subject  to  the  like  provisions,  restrictions,  and  conditions  as  are  by  law 
provided  in  regard  to  appeals  against  any  judgment,  interlocutor,  or  decree, 
pronounced  in  any  other  process  of  ceasio  honorum."  This  refers  back  to 
the  Sheriff  Court  Act  of  1876,  which,  by  s.  26  (4),  enacts,  with  reference  to 
processes  of  cessio  honorum,  that  judgments  or  interlocutors  in  such  actions 
shall  be  reviewed  on  appeal,  "  in  the  same  form,  and  subject  to  the  hke 
provisions,  restrictions,  and  conditions,  as  are  by  law  provided  in  regard  to 
appeals  against  any  judgment  or  interlocutor  pronounced  in  any  other 
action  in  the  Sheriffs  ordinary  Court."  The  right  of  appeal  in  cessio  is  thus 
regulated  by  the  rules  enacted  in  the  Sheriff  Court  Act,  1876  (ss.  24-29), 
and  the  Sheriff  Court  Act,  1853  (s.  24),  regarding  appeals  to  the  Sheriff  or 
the  Court  of  Session  in  ordinary  Sheriff  Court  actions  {Adam,  1883, 10  E.  670; 
see  Simpson,  1888, 16  E.  131;  Taylors  Tr.,  1888, 15  E.  313  ;  Henderson,  1896, 
33  S.  L.  E.  483).  The  competency,  in  respect  of  value,  of  an  appeal  to  the 
Court  of  Session  regarding  a  creditor's  claim,  is  determined  by  the  amount 
of  the  debt  alleged  to  be  due  in  the  creditor's  affidavit  {Henderson,  supra). 
It  has  accordingly  been  held  that  the  Sheriff's  deliverance  under  s.  9  (1)  of 
the  Debtors  Act,  finding  that  there  is  j^rimd  facie  evidence  of  notour 
bankruptcy  and  ordaining  the  debtor  to  appear  for  examination,  etc.,  is 
not  appealable  {Adam,  supra;  Boss,  1884,  12  E.  26,  where  there  was  a 
warrant  to  search;  Stewart,  1883,  20  S.  L.  E.  580).  The  decree  of  the 
Sheriff  granting  or  refusing  cessio  is  subject  to  review  {Bohertson,  1888, 
16  E.  235;  Simpson,  1888,16  E.  131;  B<kd,  1890,  17  E.  757;  Calderliead, 
1890,  17  E.  1098).  In  ordinary  course  of  procedure,  this  will  be  the  first 
appealable  interlocutor  (see  Adam,  1883,  10  E.  670).  An  appeal  against  a 
deliverance  of  the  trustee,  admitting  or  refusing  a  ranking  on  a  creditor's 
claim,  is  competent  {Taylors  Tr.,  1888,  15  E.  313).  Where  an  interlocutor 
of  the  Sheriff-Substitute  adjourning  the  diet  for  the  first  meeting,  and 
refusing  leave  to  the  debtor  to  oljject  to  the  exanunation,  was  appealed 
to  the  Sheriff,  strong  doubt  was  expressed  by  the  judges  of  the  Court  of 
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Session,  in  a  subsequent  stage  of  the  case,  as  to  the  competency  of  the 
appeal  (Mcildc,  1884,  11  K  867). 

Individual  creditors  whose  rights  are  affected  may  appeal  or  appear  as 
respondents  in  an  appeal  {Mcilde,  supra  ;  Jnffray,  1883,  10  li.  719  ;  6  &  7 
Will.  IV.  c.  56,  s.  8).  Jkit  where  a  x^etition  for  cessio  was  dismissed,  and 
the  judgment  was  aflirnied  by  the  Slieriff,  it  was  held  not  competent  for  a 
creditor,  who  up  to  that  point  had  not  appeared  in  the  process,  to  present 
an  appeal  to  tlie  Court  of  Session  {Mcilcle,  supra). 

No  fee-fund  dues  or  other  dues  of  Court  are  exigible  in  respect  of  any 
proceedings  under  the  Cessio  Acts;  nor  is  any  stamp  duty  or  other 
government  duty  exigible  in  respect  of  any  disposition  which  a  debtor  is 
required  or  decerned  to  execute  in  terms  thereof  (43  &  44  Vict.  c.  34,  s.  11). 


Form  of  Petition  for  Cessio  at  the  instance  of  a  Creditor. 

(Debtors  Act,  1880,  s.  8.) 
In  the  SJieriff  Court  of 

C.  D.  [design],  Pursuer  ; 

AGAINST 

A.  B.  [design],  Defender. 

The  above-named  pursuer  submits  to  the  Court  the  Condescendence  and  Note  of 
Plea  in  Law  hereto  annexed,  and  prays  the  Court — 

To  appoint  a  trustee  to  take  the  management  and  disposal  of  the  defenders 
estate,  for  behoof  of  his  creditors  ;  to  ordain  the  defender,  if  so  required,  to 
execute  a  disposition  omnium  bonorum  in  favour  of  such  trustee  for  their 
behoof;  and  to  ordain  that  the  expenses  of  obtaining  the  decree  to  follow 
hereon,  and  of  the  said  disposition  omnium  bonorum,  if  executed,  shall  be  paid 
out  of  the  readiest  of  the  funds  conveyed  by  such  decree  or  disposition  ;  [where 
necessary,  add,  as  also,  and  in  the  nu-antime,  or  at  any  future  stage  of  the 
process,  to  grant  warrant  to  any  otiicer  of  Court,  in  presence  of  a  concurrent  or 
witness,  to  take  possession  of,  and  put  into  such  safe  custody  as  the  Court  shall 
appoint,  anv  bank  notes,  money,  bonds,  bills,  cheques,  drafts,  or  other 
moveable  property  belonging  to  or  in  the  possession  of  the  defender,  and,  if 
necessary  for  that  purpose,  to  open  lockfast  places,  and  to  search  the  dwelling- 
house,  shop,  counting-house,  warehouse,  or  other  premises,  and  the  person  of 
the  defenderj. 

Condescendence. 

1.  The  defender,  wlio  has  his  ordinary  domicile  in  the  county  of  ,  is 
notour  bankrupt  within  the  meaning  of  the  Debtors  (Scotland)  Act,  1880  [or,  the 
r.aukruptcy  (Sroiland)  Act,  18.5G,  as  the  case  may  be],  in  respect  of  insolvency  concurring 
with  the  following  diligence  [state  the  kind  of  diligence]. 

2.  The  pursuer  is  a  creditor  of  the  defender  to  the  extent  of  £  [state 
grounds  of  debt]. 

3.  Intimation  was  given  to  the  defender  on  the  day  of  ,  by  an 
officer  of  Court,  that  this  api)lication  would  be  made  on  the  day  of  , 
conform  to  execution  of  intimation  produced. 

4.  The  following  is  a  list  of  the  creditors,  or  pretended  creditors,  of  the  defender, 
so  far  as  known  to  the  pursuer  : — 

(1)  [Name  and  design.] 

(2) 

(3)  „  etc. 

Plea  in  Law. 

1.  The  defender  being  notour  bankrupt,  and  the  pursuer  being  a  creditor  of  the 
defender,  decree  of  cessio  shouUl  be  pronounced  as  craved. 

1  u  respect  whereof. 
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Form  of  Petition  for  Cessio  at  the  instance  of  a  Debtor. 

(Debtors  Act,  1880,  s.  7.) 
In  the  Sheriff  Court  of 

A.  B.  [design'],  Pursuer ; 
against 

G.  D.  [design] 
E.  F.  [design] 
G.  H.  [design],  etc., 
All  creditors  or  claiming  to  be  creditors  of  the  said  A .  B. 

The  above-named  pursuer  submits  to  the  Court  the  Condescendence  and  Note  of 
Plea  in  Law  hereto  annexed,  and  prays  the  Court — 

To  find  the  jjursuer  entitled  to  the  benefit  of  the  process  of  cessio  honorum,  and  to 
grant  decree  accordingly,  and  to  appoint  a  trustee  to  take  the  management  and 
disposal  of  the  pursuer's  estate  for  behoof  of  his  creditors. 

Condescendence. 

1.  The  pursuer  is  notour  bankrupt  and  unable  to  pay  his  debts,  which  amount 
to  £ 

2.  The  pursuer  is  ready  to  surrender  his  whole  estate  for  behoof  of  his  creditors. 
His  inability  to  pay  his  debts  has  arisen  from  [state  the  cause]. 

Plea  in  Law. 

The  pursuer  being  notour  bankrupt,  and  willing  to  surrender  his  whole  estate  for 
behoof  of  his  creditors,  decree  of  cessio  should  be  granted  as  craved. 

In  respect  whereof. 


Cessio  bonorum  in  Roman  La^v. — In  the  ancient  law 

the  only  mode  of  execution  for  debt  was  personal,  the  creditor  having  the 
right  to  seize  and  make  a  bondsman  of  his  debtor,  to  sell  him  trans  Tiberim, 
or  even,  perhaps,  to  kill  him.  Under  the  pra:-tors  the  power  of  proceeding 
directly  against  the  property  of  the  debtor  was  for  the  first  time  granted  to 
creditors,  who,  by  means  of  the  so-called  missio  in  bona,  were  empowered  to 
take  possession  of  the  entire  estate  of  the  debtor.  Thus  during  the  period 
of  the  republic,  creditors  had  the  option  of  proceeding  against  their  debtors 
either  by  personal  execution,  according  to  the  old  civil  law,  or  by  execution 
against  the  estate,  according  to  the  praetorian  ]a\\.  The  condition  of 
debtors  who  were  unable  to  pay  was  materially  ameliorated  in  the  early 
days  of  the  empire  by  the  promulgation  of  a  lex  Julia,  which  first  introduced 
the  procedure  known  as  cessio  hunorum,  under  which  a  debtor  was  enabled, 
by  making  a  voluntary  assignation  of  his  property,  to  escape  liability  to 
arrest  and  imprisonment  {Cod.  vii.  71.  7).  It  was  an  act  of  voluntary 
bankruptcy,  and  it  had  this  advantage,  that  the  debtor  did  not  become 
infamis,  like  an  ordinary  bankrupt  {Cod.  ii.  12.  11,  vii.  71.  8).  Further,  the 
debtor  had  the  privilege  known  as  the  Beneficium  competenti^  (S'-'^-)?  '^•^• 
the  right  to  retain  so  much  of  his  property  as  was  necessary  for  his  bare  sub- 
sistence, he  being  condemned  only  in  quantum  facere,  'potest.  Hence  a  small 
allowance  made  to  a  bankrupt  for  his  maintenance  could  not  be  seized  by 
his  creditors  {Dig.  4:2.  3.  6  ;  42.  3.  4.  1).  The  cessio  ionorun,  however,  did  not 
release  the  debtor  from  liability,  if  he  could  afterwards  pay  the  debt  without 
leaving  himself  in  want  {Dig.  42.  3.  4).  At  first  certain  formal  proceed- 
ings were  necessary,  but  in  the  later  law  it  was  enough  if  a  debtor  by  some 
means  clearly  indicated  his  wish  to  surrender  his  estate  to  his  creditors 
{Cod.  7.  71.  6  pr.).     Where  the  debtor's  insolvency  had  been  brought  about 
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by  his  fault,  ho  could  not  claim  to  make  a  ccssio.  In  all  essential  points  the 
procedure  after  a  cessio  honorwia  seems  to  have  been  the  same  as  in  ordinary- 
bankruptcy. 


Chairman.— See  Mkkting  (Public). 


Chairman  (County  Council).— The  chairman  of  a  county 

council,  who  is  called  the  convener  of  the  county,  and  is,  in  virtue  of  his 
office,  a  justice  of  the  peace  for  the  county,  is  a  "  fit  person  "  elected  by  the 
council  fi'oiu  aiiKiMt;  tlie  councillors  (Local  Government  (Scotland)  Act, 
1889,  H.  lU  (1)).  lie  is  elected  annually,  and  the  ordinary  day  of  election  is 
the  third  Tuesday  of  December  in  each  year.  The  election  is  the  first 
l)usiness  transacted  at  the  meethig  (s.  73  (5)).  The  term  of  office  is  for  one 
year  (s.  10  (2)).  A  county  council  may  a|)i»oint  a  county  councillor  to  be 
vice-convener,  to  liold  ollice  during  the  term  of  ollice  of  the  convener;  and, 
subject  to  any  rules  made  l)y  the  council,  anything  authorised  or  required 
to  be  done  l)y  or  to  or  before  the  convener,  may  be  done  by  or  to  or  before 
tlie  vice-convener  (s.  10  (3)).  A  casual  vacancy  in  the  office  of  convener  or 
vice-convener  of  the  county,  caused  by  death,  resignation,  or  disqvialification 
(see  County  Council — JJisquali/lcation  of  Councillor),  must,  as  soon  as 
practicable,  l)e  filled  up  by  the  county  comicil ;  but  the  person  who  fills  the 
vacancy  retains  his  office  so  long  only  as  the  vacating  convener  or  vice- 
convener  would  have  retained  it  if  the  vacancy  had  not  occurred  (s.  10  (4)). 
Where  the  convener  and  vice-convener  are  absent,  the  councillors  present 
choose  their  own  chairman  (s.  73  (5)).  The  chairman  of  a  meeting  has  a 
casting  as  well  as  a  deliberative  vote ;  and  when,  on  the  selection  of  the 
chairman  of  the  meeting,  an  equal  number  of  votes  is  given  in  favour  of 
two  or  more  persons,  tlie  meeting  determine  by  lot  which  of  tliese  persons 
is  to  be  chairman  (s.  73  (5)). 

Standing  Joint  Committee. — The  standing  joint  committee  of  a  county 
council  elects  one  of  their  own  number  to  be  chairman  (s.  18  (2).).  In  the 
absence  of  the  chairman,  the  committee  elect  one  of  tlieir  own  numljer  to 
be  preses.  The  chairman  has  a  casting  vote  in  addition  to  his  own  vote 
(s.  18  (5))  (I'olice  Act,  1857,  s.  2).  On  the  requisition  of  the  chairman, 
meetings  may  be  called  on  not  less  than  six  days'  notice  (s.  18  (4)). 

Joint  Committee. — Where  the  county  council  apjjoint  a  joint  connnittee, 
tlie  committee  elects  a  chairman,  who  holds  office  for  such  period  as  may  be 
fixed  at  the  time  of  his  eleetioii.  In  the  case  of  an  equality  of  votes  for 
two  or  more  persons  as  chairman,  one  of  these  persons  is  elected  by  lot. 
The  chairman  has  a  casting  as  weU  as  a  deliberative  vote  (s.  76  (7)). 

District  Commit  fee. — A  district  committee  may  from  time  to  time  elect 
a  chairman,  who  holds  office  for  such  period  as  may  be  fixed  at  his  election  ; 
and  in  the  case  of  an  equaUty  of  votes  for  two  or  more  persons  as  chairman, 
one  of  them  is  elected  by  lot.  The  chairman  has  a  casting  as  well  as 
a  deliberative  vote  (s.  80).  He  is  ex  officio  a  justice  of  the  peace  for  the 
county  (Local  Government  (Scotland)  Act,  1894,  s.  40). 


Chaldcr. — This  represents  sixteen  bolls  : — there  being  four  lippies 
to  the  peck,  four  pecks  to  the  firlot,  and  four  firlots  to  the  boll,  of  old 
Scottish  measure.  The  chalder  has  long  been,  and  is  still,  in  use  in  the 
Teiud   Court   (see   Teind   Couirr)   in   settling    the    stipends    of    parishes 
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where  these  are  derived  from  temds,  the  augmentation  being  fixed  in 
chalders,  and  the  old  stipend  being  usually  referred  to  as  consisting  of  so 
many  chalders.  When  the  augmentation  is  granted,  it  is  described  in 
the  decree  as  such  a  quantity  of  victual,  half  meal  half  barley,  in  imperial 
weight  and  measure  as  shall  be  equal  to  three  (or  such  other  number 
as  may  be  granted)  chalders  of  the  late  standard  weight  and  measure  of 
Scotland. 

When  awarding  stipends  under  the  Act  1617,  c.  3,  the  Commissioners 
were  empowered  to  grant  a  minimum  stipend  of  five  chalders  victual  or  500 
merks,  £27,  15s.  G  ^%d.  sterling,  so  that  the  conversion  of  a  chalder  at  that  time 
was  100  merks,  equal  to  £5,  lis.  1  |%d.  sterling.  The  rate  of  conversion  of  a 
chalder  was  raised  some  time  after  the  Union  to  £100  Scots,  or  £8,  6s.  8d. 
sterling  (see  Council,  i.  422).  In  the  case  of  IJarl  of  Hopctonn  (1832,  10  S. 
361),  a  report  was  given  in  by  Mr.  S.  Eeid,  Depute  Teind  Clerk,  as  to  the 
value  of  a  chalder  of  the  different  classes  of  grain.  I'rior  to  1794,  he  says 
victual,  half  meal  half  barley  or  bear,  was  valued  at  £100  Scots  per 
chalder;  oats  at  100  merks  per  chalder;  and  wheat  at  £120  Scots  per 
chalder.  He  adds  that  the  later  practice  had  been  to  take  a  chalder  at  an 
arbitrary  price,  between  15s.  and  20s.  per  boll,  for  victual,  half  meal  half 
barley. 

Stipends  require  to  be  awarded  in  grain  or  victual  under  the  Teinds 
Act,  1808,  unless  where  it  shall  appear  necessary  to  provide  a  money 
stipend ;  and  the  grain  or  victual  stipend  falls  to  be  converted  into  and 
paid  in  money  according  to  the  fiars  prices  of  the  county,  which  fluctuate 
very  much  (see  Fiars  Prices).  The  value  of  a  chalder  consequently  varies 
from  year  to  year,  and  is  not  the  same  in  any  two  counties.  For  the  value 
of  a  chalder  in  the  different  counties  in  Scotland  in  some  recent  years,  see 
Elliot,  Teind  Court  Procedure,  227. 

See  Augmentation;  Teinds. 


Chalking'  of  Door. — A  method  of  warning  tenants  in  burghs 
to  remove.  A  burgh  ofticer  gives  verbal  notice  to  the  tenant  to  remove, 
and  chalks  on  the  most  patent  door  of  the  building  the  initials  of  the 
reigning  sovereign,  and  the  year,  cjj.  "V.  K.  1890,"  in  the  presence  of  one 
witness,  forty  days  before  the  term  of  removal.  The  proper  evidence  of  the 
warning  is  the  written  execution  returned  by  the  officer ;  but  it  would  appear 
that  parole  evidence  is  also  allowed  (Rohh,  1859,  21  D.  277,  per  L.  Deas, 
at  282  ;  tSco/i,  1829,  7  S.  592).  "  The  better  opinion  seems  to  be  that  chalking 
is  sullicient  warning  without  further  intimation"  (Kankine  on  Leases,  2nd 
ed.,  521 ;  Ilohh,  siqrra).  On  the  lapse  of  tiie  term,  the  landlord  gets  a 
summary  warrant  of  removal  from  the  burgh  magistrate,  which  may  be 
followed  by  ejection  after  a  charge  of  six  days.  Otlier  methods  of  warning 
are,  the  tenant's  acknowledgment  that  he  has  been  timeously  warned,  and 
intimation  to  the  tenant  Ijy  registered  letter,  signed  by  the  person  entitled 
to  give  notice,  or  by  the  law  agent  or  factor  for  such  person  (49  &  50  Vict. 
c.  50,  s.  6).— [See  Stair,  ii.  9.  40;  Ersk.  ii.  6.  47;  Bell,  Frin.  s.  1278; 
Bell  on  Leases,  ii.  118 ;  Hunter,  Landlord  and  Tenant,  ii.  82 ;  Kankine  on 
Leases,  2nd  ed.,  251.] 


Cha.IIeng'e. — To  challenge  another  to  fight  a  duel  is,  according  to 
the  law  of  Scotland,  a  criminal  oireiice  at  common  law.  The  ])racticc  of 
duelling  was  at  one  time  so  prevalent  in  Scotland,  that  the  Legislature 
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endeavoured  to  repress  it  l^y  tlie  enactment  of  severe  statutory  penalties. 
The  Act  of  IGOO,  c.  12,  was  passed,  penalising  the  actual  fighting  of  a  duel. 
(See  Duelling.)  The  Statute  of  1G96,  c.  35,  was  subsequently  passed  to 
restrain  the  mere  giving  or  accepting  a  challenge  to  tight.  By  that  Act  it 
was  provided  "  that  who.soever,  princii)al  (jr  second,  or  other  interposed 
person,  gives  a  challenge  to  fight  a  duel  or  single  combat,  or  whosoever 
accepts  the  same,  or  whosoever,  either  prhicii)al  or  second  on  either  side, 
engages  therein,  all)eit  no  fighting  ensue,  sliall  be  punished  by  the  pain  of 
banishment  and  esclieat  of  moveables,  with(jut  prejudice  to  the  Act  already 
made  against  the  fighting  of  duels."  To  support  an  indictment  upon  this 
Statute,  the  challenge  had  to  be  direct,  serious,  and  regular.  Ambiguous 
taunts,  or  sudden  detiance  given  in  the  lieight  of  jjassion,  did  not  constitute 
a  challenge  in  the  sense  of  the  Act.  Lut  if  the  challenge  was  duly  formal, 
the  language  of  the  Statute  applied  not  only  to  the  challenger  and  the 
challenged,  but  also  to  the  person  who  bore  the  challenge,  and  to  those  who 
were  present  at  the  duel  as  spectators,  if  they  were  there  by  design  (Ersk. 
iv.  4  49).  The  Acts  of  IGOU  and  1G9G  were  repealed  by  59  Geo.  in.  c.  70. 
Bell,  commeuLing  on  the  case  of  M'Kcchnie,  18;J2  (Notes,  111),  points  out 
that,  in  so  far  as  relates  to  the  Act  of  1G96,  the  effect  of  its  repeal  was 
merely  to  abolish  the  statutory  punishment,  but  that  the  offence  treated  of, 
having  been  formerly  indictable  at  common  law,  continues  to  be  so,  not- 
withstanding the  abrogation  of  the  Statute.  The  same,  he  adds,  holds  true 
of  the  offences  dealt  with  by  the  Act  of  1600.  Although  it  is  thus  com- 
petent to  libel  challenging  to  fight  as  a  substantive  crime  at  common  law, 
this  offence  is  now  charged  and  dealt  with  as  a  breach  of  the  peace  (Macd. 
188  ;  Hume,  i.  442  ;  Alison,  i.  53). 

By  the  law  of  England,  challenges  to  fight,  either  by  word  or  letter,  or 
the  bearing  of  such  challenges,  are  misdemeanours,  punishable  by  fine  and 
imprisonment,  according  to  the  circumstances  of  the  offenca  (Stepli.  Corn., 
12th  ed.,  iv.  187.)     See  Duelling. 

Challenge  of  Jurors  is  the  act  of  objecting  to  their  acting  on 
a  trial. 

In  all  CiiLMiNAL  Trials,  jurors  may  be  challenged  by  the  prosecutor  and 
the  person  or  persons  accused.  Challenges  are  either  peremptory,  compelling 
tlie  exclusion  of  the  juror  challenged  without  reasons  assigned,  or  on  cause 
shown.  By  the  Act  6  Geo.  IV.  c.  22,  s.  16,  both  the  prosecutor  and  each  person 
on  trial  before  any  criminal  Court  are  res])ectively  entitled  to  challenge  five 
of  the  jurors  for%iny  one  trial,  without  being  obliged  to  show  any  reason 
therefor.  The  right  of  challenge  given  to  the  prosecutor  is  in  practice  seldom 
exercised.  Such  peremptory  challenge  must  be  made  when  the  juryman  to  be 
cliallenged  is  balloted  for  {Dawson,  1863,  4  Irv.  357).  Of  the  five  iieremi.tory 
challenges  so  given  to  the  prosecutor  and  each  person  accused,  not  more  than 
two  nuiy  be  of  special  jurymen.  Should  a  number  of  persons  be  accused  in 
one  case,  and  for  convenience  be  tried  in  sets,  the  right  to  challenge  jurors 
jjcremptorily  or  otherwise  is  confined  to  those  actually  on  trial  (Alex. 
Mar/ml  and  Others,  H.  C.  Edin.,  1888,  1  White,  554)  ;  but  unless  a  jury 
balloted  for  the  trial  of  any  one  set  be,  of  consent  of  the  prosecutor  and 
persons  accused  in  the  next  set,  continued  for  their  trial,  a  fresh  jury  must 
be  balloted,  and  the  prosecutor  and  the  accused  persons  in  each  set  where 
a  fresh  jury  is  balloted,  are  entitled  to  exercise  tlieir  right  of  challenge. 
The  rigiit  of  peremi)tory  challenge  thus  conferrinl  iloes  not  deprive  the 
prosecutor  or  persons  accused  of  their  right  to  object  to  any  juror  on  cause 
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shown.  But  no  objection  can  be  made  to  any  juror  after  he  shall  have 
been  sworn  to  serve  (6  Geo.  IV.  c.  22,  s.  16). 

As  to  the  grounds  upon  which  objection  may  be  taken  to  a  juryman, 
sec.  1  of  the  Act  last  mentioned,  while  limiting  the  age  of  those  who  may 
be  qualitied  to  act  as  jurors  to  between  21  and  GO,  furtlier  excepts  certain 
classes  specified  m  sec.  2,  namely :  All  peers  ;  all  judges  of  the  Supreme  Courts, 
including  the  Judge- Admiral  and  Commissaries  of  Edinl)urgh ;  all  Slieriffs 
of  counties ;  all  magistrates  of  royal  burghs ;  all  ministers  of  the  Estab- 
lished Church,  and  all  other  ministers  of  religion  who  shall  have  duly  taken 
and  subscribed  the  oaths  and  declaration  required  by  law,  iiiid  whose  place 
of  meeting  shall  be  duly  registered ;  and  all  parochial  schoolmasters ;  also 
all  advocates  practising  as  members  of  tlie  Faculty  of  Advocates ;  all  writers 
to  the  signet  practising  as  such ;  all  solicitors  practising  before  any  of  the 
Supreme  Courts ;  all  procurators  practising  before  any  Inferior  Court, 
having  severally  taken  out  their  annual  certificates ;  all  clerks  or  otlier 
officers  of  any  court  of  justice  actually  exercising  the  duties  of  their 
offices ;  all  jailers  or  keepers  of  houses  of  correction  :  all  professors  in  any 
university ;  all  physicians  and  surgeons,  duly  qualified  as  such  and  actually 
practising ;  all  officers  in  His  Majesty's  navy  or  army  in  full  pay ;  all 
officers  of  Customs  or  Excise ;  all  messengers-at-arms ;  and  other  officers 
of  the  law. 

Several  other  Statutes  grant  exemption  to  various  classes,  namely :  54 
&  55  Vict.  c.  46,  s.  9— officers  of  the  post-office ;  32  &  33  Vict.  c.  36— light- 
house-keepers and  their  assistants;  53  &  54  Vict.  c.  21,  s.  8 — commissioners 
and  other  officers  of  Inland  Eevenue ;  41  &  42  Vict.  c.  33,  s.  30 — registered 
dentists  ;  and  44  &  45  Vict.  c.  58,  ss.  147, 175, 176, 178 — soldiers,  pensioners, 
and  volunteers  acting  with  the  regular  army  and  subject  to  mihtary  law. 
These,  however,  differ  from  the  Act  of  6  Geo.  iv.  c.  22,  inasmuch  as  that  Act 
excepts  the  classes  therein  specified  from  those  who  may  be  qualified  as 
jurors,  while  tlie  other  Statutes  appear  merely  to  confer  upon  the  res]iective 
classes  the  privilege  of  exemption,  e.g.  that  as  to  any  dentist,  which  bears 
that  he  "  shall  be  exempt  if  he  so  desires  from  serving  on  all  juries,"  and 
as  to  officials  of  Inland  Eevenue,  which  bears  that  no  such  officials  of 
Inland  Eevenue  as  are  set  forth  in  the  Statute  "  shall  be  compelled  ...  to 
serve  on  any  jury." 

Objection  to  any  juror  who  may  l)e  returned  as  qualified  in  respect  of 
insufficient  qualification,  can  only  Ijc  proved  by  the  oath  of  the  juror 
objected  to  (0  Geo.  iv.  c.  22,  s.  16).  The  following  are  good  grounds  of 
challenge: — Minority,  infamy,  outlawry,  enmity,  insanity,  deafness,  dumb- 
ness, and  idiocy.  It  is  doubtful  wliether  aliens  are  liable  or  compeknit  to 
serve  as  jurors  {Bartlett,  H.  C,  Edin.,  16  Nov.  1876,  3  Coup.  357).  It  was 
at  one  time  thought  that  fleshers  or  butchers  could  not  serve  on  criminal 
juries.  It  has,  liowever,  been  decided  tliat  tliey  are  under  no  legal  dis- 
qualification in  this  respect  {hicorporation  of  Fleshers  of  Edinlurgh,  29  May 
1826,  Shaw,  JusfAciary  Cases,  156). 

Sec.  21  of  6  Geo.  iv.  c.  22,  declares  that  that  Act  shall  not  apply  to  trials 
of  high  treason  or  misprision  of  high  treason,  which  are  in  Scotland,  since 
the  Act  of  7  Anne,  c.  21,  judged  by  the  law  of  England,  whereby — as  l)y  the 
common  law  of  England — the  accused  lias  peremptory  cliallenges  of  jurors 
to  the  number  of  thirty-five  (Hume,  i.  545,  and  authorities  there  cited). 

In  the  trial  of  Civil  Causes  by  jury,  each  party  has  at  common  law  the 
right  of  challenge  for  cause  sliowii,  though  it  is  seldom  necessary  to 
exercise  it.  The  grounds  of  challenge  have  usually  been  on  account  of 
avowed  enmity  of  a  juror  to  the  party  challenging,  or   that   the  juror 
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challenf^'od  lias  an  interest  in  the  cause.  Each  party  is  entitled  to  four 
challenges  witlunit  assigning  any  cause,  the  challenges  for  cause  assigned 
being  first  made  res]»ectiv(dy  (55  Geo.  iii.  c.  42,  s.  21).  Two  or  more 
defenders  have  tcjgcthcr  only  four  pcremjttory  chalUuiges  {Duhhie,  10  June 
1861,  2."^)  D.  11;^)9).  It  is  a  ([uestion  whrither  this  a}jplies  to  special  juries 
(Duke  (if  Jj'iicdcuch,  21  Dec.  1806,  5  M.  214).  In  cases  under  the  Lands 
Clauses  Consolidalioii  (Sc(.tland)  Act,  1845  (8  &  0  Vict.  c.  19),  and  the  Acts 
amending  the  same,  whicii  ])roceed  before  the  Sheriff,  jnirties  concerned 
have  the  usual  lawful  challenges  for  cause  shown,  but  each  ])arty  has  only 
three  peremptory  challenges  (s.  4).  In  inquires  under  the  Fatal  Accidents 
Inquiry  (Scotland)  Act  (58  &  59  Vict.  c.  36),  peremptory  challenges  of 
jurors  are  not  allowed,  but  any  person  interested  may  state  to  the  Sheriff 
(who  pn^sides)  any  objection  to  a  person  balloted  to  serve  on  the  jury,  and 
if  the  Sheriff  is  satisfied  that  sufficient  cause  has  been  shown  why  the 
person  objected  to  should  not  serve,  he  shall  not  allow  such  person  to  serve 
on  the  jury  (s.  4,  subs.  G).— [Hume,  ii.  'MO,  Mil ;  Alison,  ii.  :;85,  386;  Mac- 
farlane,  I'radicc  in  Jury  Causes,  12U,  121 ;  Mackay,  Manual,  349.] 


Chamberlain  of  Scotland. — The  Great  Chamberlain  of 
Scotland — Cutuinirius — was  a  high  ollicer  of  State  and  of  law.  He  was 
keeper,  apparently,  of  the  king's  treasury  chamber  until  the  institution  of 
the  office  of  treasurer  by  James  l.  He  had  a  universal  jurisdiction  in  rela- 
tion to  burghs  in  the  matters  of  customs,  police,  and  trade,  the  regulation 
of  weights  and  measures,  and  the  observance  of  law.  It  was  his  duty  to 
hold  periodical  wapinshaws  in  the  burghs,  to  examine  the  burgh  accounts, 
and  see  that  the  burgh  revenues  were  properly  expended.  In  the  exercise 
of  his  jurisdiction,  he  held  circuits — Chamberlain-Airs — in  the  burghs. 
Appeals  lay  to  him  from  the  decisions  of  the  magistrates;  and  an  appeal 
might  be  taken  from  the  Chamberlain-Air  to  the  Chamberlain  Court^ — the 
Court  of  tlie  four  Burghs — at  Haddington,  afterwards  at  Edinburgh.  Of 
this  Court  the  Chamberlain  was  convener  and  president.  The  office  of 
Chamberlain  of  Scotland  had  ceased  to  be  exercised  before  the  time  of  Stair. 
—[Stair,  IV.  i.  4.  19.  20  ;  Ersk.  i.  iii.  38  ;  Innes,  Scotch  Lrrjal  Jnfvj.  76,  96, 114 ; 
Crawford,  Ojfficcrs  of  State,  251,  "  Iter  Camerarii,"  Acts  (Hecord  ed.),  i.  693, 
etc. ;  1469,  c.  38  ;  1491,  c.  36  ;  1503,  c.  96,  etc.] 


Chamberlain  (The  Lord)  of  the  Household— The 

Lord  Chamberlain  of  the  Household. — An  ollicer  of  the  lioyal  llou.sehold, 
next  in  precedence  to  tlie  Lord  Stewaid  of  the  Household,  and  ex  ofjicio  a 
member  of  the  Privy  Council.  He  is  a  member  of  the  Government  ior  the 
time  Ijcing.  He  has  the  superintendence  and  government  of  the  royal 
wardrobe,  and  of  the  sovereign's  chambers,  with  the  exception  of  the  bed- 
chamber. He  has  the  government  also  of  the  artificers  employed  in  tlie 
Queen's  service,  of  the  Queen's  messengers,  comedians,  etc.  The  Queen's 
chaplains,  siM'goants-at-arms,  physicians,  surgeons,  apothecaries,  etc.,  are 
under  his  inspection.  By  6  &  7  Vict.  c.  68,  he  has  a  power  of  licensing 
theatres  (not  being  patent  theatres)  in  the  Metropolis,  and  also  within  those 
places  where  the  sovereign  occasionally  resides.  By  sec.  12  of  the  Act, 
a  copy  of  every  new  play  or  addition  to  old  ]day  must  be  submitted  to  him 
seven  days  before  it  is  acted  for  hire  in  any  theatre  in  Great  Britain.  He 
has  the  power  of  disallowing  any  such  play,  or  part  of  })lay,  either  before  or 
after  the  expiration  of  the  seven  days.     By  sec.  14  he  may  forbid  the  acting 
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of  any  play  anywhere  when  he  shall  be  of  opinion  that  in  the  interests  of 
good  manners,  decorum,  or  the  public  peace  it  is  fitting  to  do  so.  He 
examines  the  claims  of  persons  who  desire  to  be  presented  at  Court.  He 
has  under  him  a  Vice-Chamberlain,  who  is  also  a  Privy  Councillor. — 
[Tomlins,  h.t. ;  Bell,  Dictionary,  /;./.] 


Chamberlain   (The   Lord   Great)  of   England.— A 

higli  officer  of  State.  He  is  Governor  of  the  Palace  of  Westminster.  The 
Gentleman  Usher  of  the  Black  Eod  and  the  Yeoman  Usher  are  under  his 
authority.  The  office  is  hereditary  ;  and  when  it  falls  among  heirs-female, 
thev  may  execute  it  by  a  deputy,  who  must  be  in  degree  not  inferior  to  a 
knight  {CK  parte  Burrell,  etc.,  1781,  2  Bro.  P.  C.  146,  8vo  ed.).— [Tomlins, 
Dictionary,  h.t.;  Wharton,  Dictionary,  h.t.;  Bell,  Dictionary,  h.t.] 


Cham  party  <»r  Champerty  (Campi  partitio). — A  bargain 
entered  into  by  a  l)arty  to  a  suit,  and  one  who  has  no  interest  in  it, 
whereby  the  latter  (champertor)  undertakes  to  carry  on  the  suit  at  his 
own  expense,  on  condition  that,  if  successful,  he  and  the  litigant  divide  the 
subject  of  the  suit  between  them.  By  the  common  law  of  England  and  by 
Statute  such  a  Ijargain  is  illegal,  and  punisha])le  ])y  fine  and  imprisonment 
(3  Edw.  I.  c.  25  ;  13  Edw.  i.  c.  49  ;  32  Henry  viii.  c.  9.     See  Wharton,  Lex.). 


Cham  pert. — A  gift  taken  by  a  great  man  or  a  judge  from  any 
person  for  furthering  a  wrongous  action,  or  delaying  a  just  one  (Skene, 
De  Verhorum  Siynificatione). 


Chancellor. — There  seems  little  doubt  that  the  word  chancellor 
is  derived  from  the  Latin  cancellarius,  the  doorkeeper  or  guardian  of  the 
canx^elli,  that  is,  the  gratings  or  railings  of  the  theatre,  the  barriers  used  in 
the  Y^^^blic  games,  or  the  bar  of  the  Forum.  The  term  was  afterwards 
applied  to  the  clerk  or  scribe  who  sat  for  the  transaction  of  business  in  his 
chancery,  or  office  screened  off  from  the  public  court  of  law.  Still  later,  the 
cancellarius  became  the  adviser  and  often  the  confessor  and  conscience- 
keeper  of  the  emperors,  both  Western  and  Eastern ;  while  similar  officials 
were  appointed  by  the  pajjal  curia,  by  the  Episcopal  dioceses,  by  many  of  the 
monasteries,  and  by  the  universities.  Under  the  Carolingian  monarchs  the 
chancellor  was  simply  one  of  the  royal  notaries,  a  body  presided  over  by  the 
arch-chancellor,  to  whom  was  connnitted  the  custody  of  the  royal  seal.  At 
tliat  period,  too,  there  existed  another  important  official  called  the  arch- 
chaplain,  or  king's  chief  cleric ;  but  tlie  king's  chancery  and  his  chapel  soon 
came  to  be  merged  and  united  under  a  single  official,  thenceforth  known  as 
the  chancellor.  In  England  this  official  is  expressly  mentioned  for  the  first 
time  in  the  reign  of  Edward  the  Confessor,  altliough  his  office  had  doubtless 
existed  as  far  back  as  the  time  of  Dunstan.  For  the  functions  of  the 
English  Lord  Chancelhjr  as  "  guardian  of  all  infants,  idiots,  and  lunatics," 
"  keeper  of  the  king's  conscience,"  etc.,  the  reader  is  referred  to  the  pages  of 
Blackstone ;  but  it  is  of  chief  importance  to  remember  that  the  English 
Chancellor,  in  directing  the  king  how  to  exercise  his  royal  prerogative  of 
entertaining  apj^eals  from  the  law-courts,  became  the  founder  of  the 
"equity"  system  of  jurisprudence,  as  opposed  to  the  "common  law."     In 
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the  history  of  Scotland  tlie  Chancellor  appears  for  the  first  time  in  the 
reign  of  Ahixander  i.,  as  a  witness  of  cliarters,  at  the  heginning  of  the  12th 
c(Mitury,  wlieii  royal  fiofs  and  cliarters  were  first  introduced.     He  is  also  the 
ollicial  who,  by  the  king's  writ,  ailords  redress  t<j  appellants  who  have  been 
wronged  by  the  courts  of   law  or  by  persons  in  ])ower.     Tint  a  marked 
divergence  soon  takes  place  between  the  English  and  the  Scottish  Chancellor. 
i)()th  were  indeed  alnmst  in\ariably  ( 'Inirehinen  down   to  the  Hefonnation, 
but  tiie  English  Chancellor  derived  iiis  notions  of  eijuity  mainly  from  the 
canon  law,   a   system    dillering    widely  from  th(i  common  law;   while    in 
Scotland  he  was  largely  guided  by  the  civil  law  (jf  Kome,  an  enlightened 
system   which  he   had   Iciarned   in   the  great  C(jntinental  vnnversities,  and 
which  gradually  came  to  b(!  adojited  as  the  basis  of  the  common  law  (jf 
Scotland.     Aloreover,  from  the  tinn^  of  Edwai<l  I.,  and  ])articularly  from  that 
of  Edwaitl  III.,  the  Englisii  Chancellor  presided  over  the  Court  of  Chancery, 
with  its  many-sided  e([uitable  jurisiliction,  while  the  Scottish  Chancellor 
held  no  so])arate  court  of  his  own.      Hence  the    antagonism  of  law    and 
equity  in  England,  and  hence  the  absence  of  sucli  antagonism  in  Scotland. 
As  in  England,  the  Lord  Chancellor  of  Scotland  was  Keeper  of  the  Great 
Seal ;  but  wbeii  this  function  was  transferred  to  the  English  Lord  Chancellor 
by  the  Treaty  of  Union,  the  Scottish  ollice  of  Chancellor  ceased  to  exist. 
The  otticial  Ijusiness  of  sealing  writs  is,  however,  still  transacted  by  the 
Ciiancery  de])artment  in  Scotland,  while  the  English  Lord  Chancelhjr  hiis 
no  jurisdiction  over  Scotland,  except  as  President  of  the  House  of  Lords 
when  sitting  as  a  court  of  appeal  in  Scottish  cases.      It  remains  to  add  a 
few  of  the  multifarious  rights  and  duti(>s  of  the  Scottish  Chancellors,  as 
gleaned  from  tlie  Scottish  Acts,  the  Ifegister  of  the   Privy  Council,  and 
other  sources.      He  is  at  the  head  of  the  law ;  he  receives  appeals   to 
Parliament ;  he   grants   seisins   from  Chancery ;   he  intimates  statutes  to 
Justices  and  Sherifls ;  he  writes  letters  in  the  king's  name,  under  the  king's 
great  seal;  he  visits  royal  hospitals;  he  usually  sits  thrice  annually  with 
certain  members  of  the  Three  Estates  to  hear  causes  remitted  to  him  l)y  the 
king's   council ;  he  licenses  the  clergy  to  travel  abroad ;  he   collects   the 
king's  dues ;  he  is  to  preside  in  the  Court  of  Session  (1532) ;  he  is  to  sit 
weekly  to  treat  of  matters  concerning  the  common  weal ;  it  is  treason  to 
slay  him  (1546);  he  is  censor  of  the  press  (1574);  the  election  of  com- 
missioners for  shires  must  l)e  reporte<l  !(»  him;  he  is  to  admit  scribes  and 
notaries  to  oiiice ;  he  touches  Acts  of  Parliament   with   the   sceptre ;  he 
attends  constantly  on  the  king ;  he  grants  leave  to  members  of  Parliament 
to  speak  (James  i.  1G07) ;  he  presides  over  the  Lords  of  the  Articles  and 
over  the  Privy  Council ;  he  takes  precedence  over  all  other  officers  of  State, 
except  in  Exchequer   when  the  principal    ticasuicr  is  present;    he  is  a 
mend)er  of  all  connnittees  of  Parliament:  and  lastly,  he  is  entitled  to  have 
the  great  seal  carried  before  him,  and  to  have  the  first  place  at  all  piddic 
meetings.     As  to  the  mode  of  his  appointment,  it  may  suffice  to  state  that, 
while  nominally  elected  by  Parliament,  he  was  really,  as  a  rule,  appointed 
by  the  king.     Thus  in  1543  he  is  appointed  by  the  regent  and  the  Lords 
of  the  Articles ;  in   1584  he  is  nominated  by  the  king  and  approved  by 
Parliament ;  and  in  1641  he  is  appointed  by  the  king,  with  the  advice  of 
Parliament.     And  so,  too,  he  is  nominally  responsible  to  Parlianu^nt  as 
well  as  to  the  king,  but  it  need  hardly  be  said  that  of  his  ministerial 
responsibility,  in  the  modern  sense,  there  is  no  trace. — [See  Stubbs,  Con- 
stitatiuiud  Jlisfori/  and  Select  Charters  ;    I'ollock  and  IMaitland,  History  of 
English  Law ;  Hill  Burton,  History  of  Scotland ;  The  Seottiah  Acts  of  Parlia- 
ment ;  Register  of  the  Privy  Oouneil,  etc.] 
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Chancellor  of  Jury. — The  chancellor,  preses,  or  foreman  of 
the  jury  is  one  of  their  number  elected  by  themselves,  after  they  have  been 
s^yorn,  orally  to  announce  the  verdict  (5-4  Geo.  in.  c.  67).  Written  verdicts, 
now  practically  obsolete,  are  subscribed  by  the  chancellor  and  the  clerk  of 
the  jury,  also  one  of  their  (nvn  number  appointed  by  themselves,  and 
handed  by  the  chancellor  to  the  proper  officer  of  Court.  The  chancellor  is 
chosen  by  a  majority  of  the  jurors.  In  civil  cases,  it  is  provided  by  55 
Geo.  III.  c.  42,  s.  33,  that  in  case  of  an  equality  of  votes  the  juror  first 
sworn  shall  have  a  double  vote.  In  criminal  cases,  a  verdict  by  a  majority 
may  be  returned  at  any  time  ;  but  if  the  jury  are  not  unanimous,  the  chan- 
cellor must  announce  the  fact,  so  that  an  entry  thereof  may  be  made  in 
the  Eecord  (6  Geo.  IV.  c.  22,  s.  20.— [See  Hume,  ii.  426 ;  Ahsou,  ii.  639 ; 
Macdouald,  500.] 


Chancery,  Director  of. — The  Director  of  Chancery  is  the 
official  charged  with  the  duty  of  recording,  in  books  kept  for  the  purpose, 
decrees  of  service  pronounced  by  the  Sheriff  of  Chancery  and  Sheriffs  of 
Counties.  After  decree  has  been  pronounced,  the  proceedings  are  trans- 
mitted, on  the  application  of  the  petitioner  for  service,  to  the  office  of  the 
Director  of  Chancery ;  and  when  the  decree  has  been  recorded  and  authentic- 
ated, an  extract  is  prepared  and  delivered  to  the  party ;  and  where  an  heir 
is  served  to  an  ancestor  in  several  separate  estates  in  the  same  petition, 
separate  extracts  may  be  obtained  applicable  to  one  or  more  of  said  estates, 
provided  a  prayer  to  that  effect  is  inserted  in  the  petition  for  service. 
The  decree  of  service  so  recorded  and  extracted  has  the  full  legal 
effect  of  a  service  duly  retoured  to  Chancery,  and  is  equivalent  to  the 
retour  of  a  service  under  the  brieve  of  inquest,  and  the  extract  of  such 
decree  is  equivalent  to  the  certified  extract  of  the  retour,  according  to  the 
law  and  practice  existing  prior  to  1847.  A  decree  of  service  so  recorded 
and  extracted  can  only  be  set  aside  by  a  process  of  reduction  in  the  Court  of 
Session.  An  index  and  abridgment  of  the  Eecord  of  Services  is  printed  and 
published  annually. 

Crown  writs,  after  being  revised  and  approved  by  the  Sheriff  of  Chancery, 
are  officially  transmitted  to  the  office  of  the  Director  of  Chancery,  and  are 
there  engrossed  and  signed  by  the  Director  of  Chancery,  or  his  depute  or 
substitute,  and  the  writ,  when  signed,  is  recorded,  and  afterwards  delivered 
to  the  party  applying  for  the  same.  It  is  not  now  necessary  to  affix  the 
Great  Seal  or  other  appropriate  seal,  unless  the  receiver  of  the  writ  requires 
it.  Charters,  precepts,  and  other  writs  by  progress  having  been  rendered 
incompetent  by  the  Conveyancing  Act  of  1874,  the  only  Crown  charters  or 
writs  which  now  pass  through  the  office  are  original  charters,  such  as 
charters  of  incorporation,  gifts  of  bastardy  and  ultima  hccrcs,  charters  of 
novodamus,  and  precepts  or  writs  of  dare  constat  from  Chancery.  The 
latter  have  fallen  into  disuse,  as  they  are  granted  only  after  a  service,  and 
the  title  of  an  heir  with  a  decree  of  service  can  now  be  completed  by 
recording  the  decree,  or  a  notarial  instrument  expede  thereon. 

The  commissions  of  the  Lord  Advocate  and  Solicitor-General,  the 
Lord  High  Commissioner  to  the  General  Assembly  of  the  Church  of  Scot- 
land, and  other  commissions  passing  the  Great  Seal,  are  issued  by  the 
Director  of  Chancery,  as  well  as  (iovernment  commissions  of  inquiry, 
brieves  of  terce  and  division,  tutory,  and  insanity.  The  commissions  of 
the  Sheriff-Deputes  of  Scotland  are  also  recorded  in  the  office  of  the 
Director  of   Chancery,  and  he  is  keeper  of    the  Quarter  Seal,  otherwise 


CHANCERY,  SHEEIFF  OF  385 

called  the  Testimonial  of  the  Great  Seal.  The  writs  passing  this  seal  are : 
(1)  letters  of  tutory  in  favour  of  tutors-at-law,  (2)  letters  of  curatory,  (3) 
letters  of  tutory-dutivo,  (4)  gifts  of  ultima  lucres,  Iwstardy,  and  forfeiture. 
lJui)licates  of  deeds  by  and  in  favour  of  tlie  Board  of  Trade,  the  Com- 
missioners of  H.M.  Works,  and  the  Commissioners  of  H.M.  Woods  and 
Forests,  are  deposited  iu  the  Cliancery  Office,  and  an  abstract  of  them 
recorded  there. 


Chancery,  Sheriff  of. — The  office  of  Sheriff  of  Chancery  was 
created  by  the  Service  of  Heirs  Act,  1847  (10  &  11  Vict.  c.  47),  the  provi- 
sions of  which  were  afterwards  re-enacted  with  considerable  alterations  and 
additions  by  the  Titles  to  Land  Consolidation  Act,  18G8  (31  &  32  Vict, 
c.  101),  the  qualifications  for  the  office  being  the  same  as  those  necessary 
for  appointment  as  Sherifl'  of  a  county  in  Scotland. 

The  Act  of  1847  provided,  that  from  15th  November  1847  the  practice 
of  issuing  brieves  from  Chancery  for  the  service  of  heirs  should  cease,  and 
that  from  and  after  tliat  date  every  person  desirous  of  being  served  heir  to 
a  person  deceased,  whether  in  general  or  special,  and  in  whatever  character, 
should,  instead  of  applying  as  formerly  for  a  brieve  from  Chancery,  present 
a  petition  of  service  to  tiie  Sheriil"  in  the  manner  provided  by  the  Act.  In 
the  case  of  a  general  service,  the  petition  may  be  presented  to  the  Sheriff 
of  the  county  within  which  the  deceased  had  at  the  time  of  his  death  his 
ordinary  or  principal  domicile,  or  to  the  Sheriff  of  Chancery ;  and  if  at  the 
time  of  his  death  the  deceased  had  his  domicile  furth  of  Scotland,  the 
petition  must  be  presented  to  the  Slierilf  of  Chancery.  In  the  case  of  a 
special  service,  the  petition  may  be  presented  either  to  the  Sheriff  of  the 
county  witliin  whose  jurisdiction  the  lands  are  situated,  or  to  the  Sheriff  of 
Chancery ;  but  where  the  lands  are  situated  in  more  than  one  county,  then 
the  application  must  be  to  the  Sheriff  of  Chancery.  The  jurisdiction  of  the 
Sheriff  of  Chancery  is  therefore  co-ordinate  with  that  of  the  Sheriffs  of 
counties,  except  where  the  domicile  of  the  deceased  was  at  the  date  of  his 
death  furth  of  Scotland,  and  where  the  lands  are  situated  in  more  counties 
than  one,  in  wliicli  cases  it  is  privative.  Having  regard  to  the  terms  of 
sec.  10  of  tlie  Act  of  1847,  and  the  corresponding  sec.  in  the  Act  of  lbG8,  it 
is  doubtful  whether  an  application  for  special  service  to  a  person  who  has 
died  abroad,  though  not  domiciled  furth  of  Scotland,  can  competently  be 
presented  to  the  Slieriff  of  the  county  in  which  the  lands  are  situated.  It 
is  thought  that  the  safer  practice  is  in  all  such  cases  to  present  the  petition 
to  the  Sheriff  of  Chancery. 

Tetitions  for  service  must  be  signed  by  the  petitioner,  or  by  a  man- 
datory specially  authorised  for  the  purpose,  and  are  to  be  in  the  forms  of 
the  statutory  schedules.  Various  particulars,  which  formerly  required  to 
be  specified  in  the  brieves  from  Chancery,  are  now  dispensed  with.  Proof 
in  application  for  service,  which  may  be  either  documentary  or  parole,  may 
be  taken  either  before  the  Sheriff  himself,  or  by  the  provost  or  bailies  of 
any  city  or  royal  or  parliamentary  burgh,  or  by  any  justice  of  the  peace  or 
notary  public,  all  of  whom  are  authorised  to  act  as  commissioners  without 
any  special  appointment,  or  by  any  commissioner  whom  the  Sheriff  may 
appoint.  The  parole  evidence  must  be  taken  down  in  writing,  and  a  full 
and  complete  inventory  of  the  documents  produced  made  out  and  certified 
by  the  Sheriff  or  his  connnissioner,  and,  on  considering  the  evidence,  the 
Sheriff,  without  the  aid  of  a  jury,  pronounces  decree,  serving  or  refusing  to 
serve,  and  his  decree  is  equivalent  to  the  verdict  of  the  jury  under  the 
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brieve  of  inquest,  according  to  the  law  and  practice  which  prevailed  prior  to 
1847.  The  usual  practice  is  for  the  depositions  of  witnesses  in  applications 
for  service  to  be  taken  before  a  commissioner,  who  reports  them,  along 
with  the  documents  produced,  to  the  Sheriff  for  his  disposal.  Where 
competing  petitions  are  presented,  they  are  proceeded  with  in  the  same 
way :  and  the  Sheriff  may,  if  he  see  fit,  at  any  time  before  pronouncing 
decree  in  the  first  petition,  sist  procedure  therein  in  the  meantime,  or 
conjoin  the  petitions,  and  thereafter  proceed  to  take  evidence,  allowing 
each  party  a  proof  in  chief  with  reference  to  his  own  claim,  and  a  conjunct 
probation  with  reference  to  the  claims  of  the  other  parties ;  and  in  pro- 
nouncing decree  upon  the  competing  petitions,  he  is  directed  at  the  same 
time  to  dispose  of  the  question  of  expenses. 

No  person  is  entitled  to  appear  and  oppose  a  service  before  the  Sheriff, 
who  could  not  competently  appear  and  oppose  such  service  if  the  same 
were  proceeding  under  the  brieve  of  inquest  according  to  the  law  and 
practice  prior  to  1847,  and  all  objections  must  be  presented  in  writing, 
and  be  disposed  of  by  the  Sheriff  in  a  summary  manner,  either  without  or 
after  an  oral  hearing. 

The  Sheriff  of  Chancery  holds  his  Court  in  any  court-room  within  the 
Parliament  House  at  Edinburgh,  which  may  be  assigned  by  the  Lords  of 
Session  for  that  purpose,  or  in  any  other  place  that  may  be  so  assigned ; 
but  since  1874  it  has  not  been  necessary  for  the  Sheriff  of  Chancery  to  hold 
a  Court  for  the  disposal  of  unopposed  petitions  for  service.  These  are  now 
taken  in  chambers,  and  it  is  only  in  opposed  petitions  that  the  Sheriff  sits 
in  open  Court. 

By  sec.  10  of  the  Conveyancing  Act,  1874  (37  &  38  Vict.  c.  94),  the 
heir  or  disponee  of  a  proprietor  of  lands,  who  was  neither  infeft  nor  served, 
but  vested  only  with  a  personal  right  by  virtue  of  the  Act,  or  of  any  person 
acquiring  a  right  from  such  heir  or  disponee,  may  make  up  his  title  by 
presenting  to  the  Sheriff  of  Chancery,  or  the  Sheriif  of  the  county  where 
the  lauds  are  situated,  a  petition,  in  the  form  of  the  statutory  schedule, 
craving  that  he  is  entitled  to  be  infeft  in  the  said  lands,  and  the  petition 
proceeds  in  all  respects  as  if  it  were  a  petition  for  special  service. 

Sec.  57  of  the  same  Act  also  provided  that  from  the  passing  of  the 
Act  the  duties  of  the  office  of  Presenter  of  Signatures  should  be  discharged 
by  the  Sheriff  of  Chancery  ;  but  as  charters  by  progress  have  been  abolished 
by  the  same  Statute,  and  the  number  of  Crown  writs  to  be  adjusted  is 
in  consequence  very  small,  the  additional  duties  thus  imposed  are  by 
no  means  onerous.  See  Service  of  Heirs;  Appeal  from  Sheriff  of 
Chancery. 


Character  of  Panel,  etc. — Evidence  as  to  the  character  of 
an  accused  person  may  be  led  with  one  of  two  objects:  (1)  as  having  a 
bearing  on  the  question  of  his  guilt  or  innocence  ;  (2)  as  an  element  in 
determining  the  degree  of  punishment  which  ought  to  be  awarded,  his 
guilt  having  been  admitted  or  jjroved. 

1.  Where  Evidence  of  Character  is  led  to  affect  the  Question  of  Guilt  or  Innocence. 
— It  is  almost  unnecessary  to  observe  that  evidence  as  to  character  can  only 
have  weight  in  doubtful  cases.  Where  the  proof  is  clear  and  unambiguous 
that  a  man  has  committed  a  crime,  evidence  of  prior  good  character  is  useless. 
If,  however,  the  proof  is  not  conclusive  one  way  or  another,  or  if,  where  a 
series  of  facts  are  estabhshed  or  admitted,  the  only  question  remaining  is 
the  intent  of  the  accused  in  acting  in  the  way  he  did,  then  evidence  as  to 
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character  is  of  great  importance.  To  be  of  any  value,  the  evidence  must  be 
as  to  general  character.  Evidence  that  a  man  acted  in  a  certain  way  on  a 
particular  occasion  is  valueless,  for  even  the  worst  criminal  might  be  able 
to  prove  tliut  occasionally  he  acted  as  an  honest  man.  The  evidence, 
howovor,  thou'fh  general,  oui^lit  to  have  reference  U)  the  particular  crime 
charged ;  as,  for  instance,  if  a  man  is  accused  of  assault,  tluit  he  is 
invariably  i)eaceable  and  inof Tensive;  if  he  is  accused  of  theft,  that  he  has 
the  reputation  of  Ijehig  an  honest  man.  (1)  TliC  2Jrosecalor,  as  a  general 
rule,  cannot,  during  his  proof,  lead  evidence  to  show  that  the  accused  is  a 
man  of  bad  character.  He  will  not  be  allowed  to  lead  evidence  to  give  him 
a  basis  for  the  argument  that  because  the  accused  is  a  man  of  bad  character 
the  prol)al)ility  is  that  he  committed  the  crime  libelled.  If,  however,  the 
accused  cross-examines  tlie  Crown  witnesses  with  the  object  of  establishing 
his  good  cliaraeter,  or  with  the  oljject  of  laying  a  foundation  for  the 
evidence  of  his  own  witnesses  on  this  point,  it  is  competent  for  the 
prosecutor,  before  closing  his  proof,  to  lead  rebutting  evidence.  In  the 
case  of  certain  criuK^s,  moreover,  where  evidence  of  character  is  important, 
it  is  competent  both  for  prosecutor  and  accused  to  adduce  such  evidence. 
Thus,  in  cases  of  homicide  in  chaude  mclle,  or  in  charges  of  assault,  the 
prosecutor  may  prove  that  the  accused  is  a  man  of  passionate  nature  and 
violent  temper.  He  may  also  lead  evidence  to  establish  that  recent  acts  of 
aggression  had  ])een  wjmmitted  by  the  accused  upon  his  victim,  and  he  may 
do  this  without  notice  to  the  accused.  If,  however,  remote  acts  of  violence 
are  to  be  established  and  founded  on  li}-  tlie  Crown,  previous  malice  must 
be  libelled.  (2)  The  accused  may  always  lead  evidence  of  good  character. 
It  may  be  nottnl  here  that  the  ])anel  has  also  the  privilege  in  certain  cases 
of  attacking  the  characters  of  the  persons  who  have  been  injured  by  him. 
The  accused,  however,  must  always  give  notice  of  such  intention  {Brown, 
1836,  1  Swin.  293).  He  may  thus,  in  a  case  of  assault,  prove  that  the 
injured  party  was  quarrelsome  {Blair,  1836,  Bell's  Notes,  294;  Irvi7ir/,  1838, 
2  Swin.  109).  It  is  incompetent,  however,  to  prove  specific  acts  of  violence 
committed  by  the  injured  party  {Shiells  or  Fletcher,  1846,  Ark.  171).  In 
cases  of  rape,  the  panel  may,  on  notice,  cross-examine  and  lead  evidence 
with  the  object  of  showing  that,  immediately  prior  to  the  act  in  question, 
the  woman  was  a  person  of  loose  morals  {Bcid,  1861,  4  Irv.  124;  Forsyth, 
1866,  5  Irv.  249).  It  has  not  been  decided  whether  it  is  competent  to 
prove  acts  of  intercourse  with  other  men  (see  M'Farlane,  1834,  6  S.  J.  321  ; 
Allan,  1842,  1  Broun,  500;  Blcdr,  1844,  2  Broun,  167).  The  accused, 
however,  may  jirove  th.1t  the  woman  had  voluntary  connection  with  him 
shortly  l)efore  {JJlair,  id  siqna).  As  to  conduct  subsequent  to  the  injury, 
the  Coiu-t  allowed  the  accused  in  the  case  of  Lcitch  (1838,  Bell's  Notes,  84), 
to  prove  that  the  woman  had  l)een  guilty  of  an  immoral  act  on  the  evening 
of  the  day  of  the  alleged  rape,  but  refused  to  admit  evidence  of  subsequent 
innnorality. 

2.  Where  Evidence  of  Character  is  led  to  affect  the  Sentence. — If  the 
accused  pleads  guilty,  or  if  the  charge  is  proven  after  trial,  the  prosecutor 
is  entitled  to  found  on  the  previous  convictions  against  the  accused  which 
have  been  libelled,  wiiile  the  accused  may  lead  evidence  of  previous  good 
character.  In  practice,  no  parole  evidence  is  led  on  either  side,  unless  it  be 
necessary  for  the  prosecutor  to  prove  a  previous  con\dction  which  the 
accused  has  challenged.  The  accused  frequently  produces  and  founds  upon 
documentary  evidence  as  to  previous  character,  such  as  testimonials  or 
certificates  of  good  character  from  clergymen  or  well-known  citizens. — 
[Hume,  ii.  413  ;  Alison,  ii.  629  ;  Bell's  Notes,  294  ;  I'.urnett,  591 ;  Dickson  on 
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Evidence,  i.  s.  15  :  Macdouald,  470  ;  Anderson,  Crim.  Law,  247  ;  Taylor  on 
Evidence,  i.  248.]  See  Aggkavation  of  Chime;  Criminal  Prosecution; 
Previous  Conviction. 

Character  of  the  Parties  in  Civil  Actions.— Evidence 

that  a   person   lias  a  good   or  a  bad  character  is  irrelevant,  and  therefore 
inadmissible;   save  when  his   character   is  itself  the  fact  in  issue,  or  so 
intimately  connected  therewith  as  to  throw  light  upon  it,  or    upon    the 
quantiLin  of  damages.     Thus,  in  an  action  of  damages  for  defamation,  the 
pursuer  may  lead  evidence  in  support  of  his  character  {M'Ncill,  1847, 10  D. 
15) ;  and  the  defender  may  impugn  it,  when  thus  "  set  up,"  or  where  he  has 
attacked  it  on  record,  or  taken  a  counter-issue  of  Veritas  convicii  {Brysun, 
1844,  6  I).  ?>Qo  ;  M'Ncill,  ut  sujyra ;  M'Kcllar,  1859,  21    D.  222 ;   JVilson, 
1861,  24  D.  67).     Such  a  counter-issue  will  not  be  allowed  unless  it  come 
up  to  the  slander  alleged  {Bertram,  1885,  12  R.  798;  see  Henderson,  1895, 
23  l\.  25).     Where  the  issues  proposed  by  a  pursuer  were  limited  to  certain 
specific  acts  of  dishonesty,  and  the  defender,  in  support  of  his  plea  of  Veritas, 
specified  other  like  acts,  and  proposed  counter-issues  upon  all  the  acts,  it 
was  held  that  the  scope  of  the  counter-issues  must  be  limited  by  that  of  the 
issues ;  but  it  was  observed  that  this  limitation  did  not  preclude  the  defender 
from   cross-examining   the   pursuer   on   the    matters   which    the   former 
desired  to  make  the  subject  of  counter-issues  (Poivell,  1896,  33  S.  L.  R.  380). 
A  defender  charged  with  slander  is  not  entitled,  without  a  counter-issue,_  to 
prove  the  truth  of  the  defamatory  statements,  in  whole  or  part,  in  mitigation 
of  damages.     He  may,  however,  lay  before  the  jury  the  general  circumstances 
under  which  the  slander  was  uttered  (Faul,  1884, 11  R.  460  ;  Browne,  1889, 
16  R.  368 ;  and  see  Ogilvy,  1836,  14  S.  729,  1080.     In  Cunyiingham,  1889, 
16  R.   383,  such  evidence  was  admitted  in  aggravation  of  damages).     It 
appears  that  in  an  action  of  damages  for  seduction,  the  pursuer's  character, 
at  all  events  where  it  is  impugned,  may  be  supported  by  evidence  ( Walker, 
1857,  19  D.  340).     In  England,  the  previous  general  character  of  a  seduced 
wife  or  daughter  may  be  impeached  either  by  general  evidence   of  mis- 
conduct, or  proof  of  particular  acts,  prior  to  the  alleged  seduction  (Best, 
Evidence,  s.  258 ;  Taylor,  Evidence,  s.  356-7) ;  and,  on  the  same  prmciple, 
evidence  of  a  husband's  profligate  habits  during  marriage  has  been  admitted 
in  an  action  of  damages  at  his  instance  against  the  paramour  (Baillie,  1818, 
1  Murray,  330  ;  Brodie,  1834, 12  S.  941 :  Eraser,  H.  &  W.  ii.  1205).     So,  too, 
in  an  action  of  reparation  for  bodily  injuries,  questions  as  to  the  pursuer's 
character,  as  affecting  the   quantum  of  damages,  were  admitted   without 
notice  {Bulehart,  1859,  22  D.  184 ;  cf.  Brash,  1845,  7  D.  539). 

The  defender's  character  is  held  not  to  be  in  issue ;  and,  accordingly,  it 
may  not  be  either  supported  or  impugned.  But  an  exception  to  this 
principle  has  been  recognised  in  matrimonial  causes  (Whyte,  1884,  11  R. 
710 ;  cf.  A.  V.  B.  1895,  22  R.  402). 

Dickson  on  Evidence,  ss.  6-18  ;  Kirkpatrick,  Evidence,  ss.  88-9  ;  Stephen, 
Evidence,  art,  55  and  note  25 :  Taylor,  Evidence,  s.  349  et  seq.  See  also 
Best  Evidence  (2) ;  Slander  ;  Reparation. 

Character  to  Servant.— A  master  is  not  legally  bound  to 
give  a  certificate  of  character  to  a  servant  at  the  close  of  his  term  of 
service.  He  is  entitled  to  refuse  to  make  any  statement  or  to  answer 
questions  as  to  the  skill  or  honesty  of  his  employee  {Fell,  12  Dec.  1809, 
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F.  C.) ;  Ijut  if  ii  lua.ster  dues  give  a  certificate  of  character,  it  must  be  true  to 
the  best  of  the  master's  knowledge  {Christian,  1818,  1  Murray,  427);  for  if 
a  master  knowingly  give  an  untrue  certificate  of  character  to  a  servant,  he 
would  be  liable  in  damages,  on  the  one  hand,  to  tlu;  servant  if  tlie  character 
given  were  wwhiXiAWidAr.  {Amhrsun,  1818,  1  Murray,  429),  and,  on  the  other 
hand,  to  the  person  wiio  might  take  the  servant  into  liis  employment  on 
the  faith  of  a  good  character  givt-ii  bim  l)y  his  former  master  {Wilkin, 
1854,  15  C.  B.  192). 

But  when  a  master  is  asked,  by  anyone;  having  an  interest  to  ask  it,  for 
a  servant's  cliaracter,  any  statement  made  by  him  is  privileged,  and  a 
servant  seeking  to  recover  damages  from  his  master  for  giving  him  an 
untrue  cliaracter  must  make  a  general  averment  of  malice  {Laidlaiv,  1890, 
17  11  .")94);  l>ut  see  Farquhar,  1890,  17  li.  71G,  where  action  was  dis- 
missed because  there  were  no  specific  averments  of  malice).  There  are  cases 
in  which  it  has  been  held  that  a  master  is  entitled  ultroniously  to  make 
statements  to  parties  interested  regarding  the  character  of  a  servant 
{Ro(icr^,  180.3,  3  B.  .^'  V.  592:  Farquhar,  ut  supra;  Hunt,  L.  B.  1891, 
2  Q.  B.  :U1). 

In  England,  it  lias  been  held  that  a  master  is  entitled  to  take  steps  to 
induce  a  person  proposing  to  employ  his  servant  to  inquire  as  to  his 
character,  and  that  communications  made  hoiid  fide  in  answer  to  such 
inquiries  would  be  privileged  {rattison,  1828,  8  B.  &  C.  584).  Where  a 
servant  had  obtained  a  situation  on  the  faitli  of  a  character  given  by  a 
former  master,  the  latter  communicated  to  the  new  master  certain  facts  in 
regard  to  the  servant  which  had  come  to  his  knowledge  since  the  character 
was  granted,  it  was  held  that  the  communication  was  privileged,  and 
that  it  was  the  duty  of  the  master  to  make  it  {Gardener,  1849,  18  L.  J. 
Q.  B.  334). 

Accusations  of  improper  conduct  on  the  part  of  a  servant  made  by  a 
master  {1)  to  the  servant  when  he  dismissed  her,  (2)  to  her  parents,  and 
(3)  in  a  court,  as  the  reason  for  the  dismissal,  were  held  to  be  privileged 
statements  (  Watson,  1862,  24  D.  494 ;  Neivall,  1896,  3  S.  L.  T.  414).  On  the 
other  hand,  where  a  visitor  in  a  hotel  accused  a  servant  of  having  stolen 
his  whisky  when  she  cleaned  his  bedroom,  and  afterw^ards  repeated  the 
accusation  to  the  servant's  master,  it  was  held  that  the  statement  was  not 
privileged  {Bcid,  1893,  20  B.  712). 

A  master  has  been  held  liable  for  maliciously  defacing  the  written 
character  of  a  servant  granted  by  a  former  master,  by  writing  upon  it  a 
disparaging  statement  {Wennhak,  1888,  L.  K.  20  Q.  B.  D.  635). 

By  Act  32  Geo.  in.  c.  56,  certain  penalties  are  imposed  upon  persons 
giving  or  using  false  characters.  A  person  who  pretends  to  have  been 
the  master  of  a  servant  seeking  employment,  and  as  such,  either  verbally 
or  in  w^riting,  gives  him  a  false  character,  is  liable  in  a  penalty  of  £20. 
A  master  giving  in  writing  a  character  incorrect  in  certain  particulars,  is 
liable  in  the  same  penalty.  A  person  ottering  himself  for  employment  and 
falsely  stating  that  he  has  or  has  not  been  in  certain  service,  or  using  a  false 
certificate  of  character,  or  altering  a  certificate  which  he  has  received  from 
a  former  master,  is  liable  in  a  penalty  of  £20.  It  has  been  doubted  whotlicr 
this  Act  applies  to  Scotland. — [Fraser  on  Master  and  Servant,  129  ;  Bell, 
Frin.  s.  188;  Cooper  on  Defamation,  176.]     See  Slander;  Biuvilege. 


Charge. — A  cbarge  is  the  formal  written  demand  or  requisition  at 
the  instance  of  a  creditor,  made  by  authority  of  the  Sovereign  or  the  Sheriff 
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of  a  county,  calling  on  the  debtor  to  pay  a  debt  or  to  perform  an  obligation 
within  a  specified  time,  under  pain  of  certain  consequences. 

The  warrant  for  a  charge  may  be  contained  in  (1)  extract  of  a  decree  of 
Court  decernuig  for  payment  of  a  debt  or  ordaining  performance  of  a  certain 
act  (see  ExTitACT  Deckee);  (2)  extract  of  a  deed,  decree  arbitral,  bond, 
protest  of  a  bill,  or  any  other  obhgation  or  document  on  which  execution 
may  competently  proceetl,  recorded  in  the  books  of  a  competent  Court  (see 
Eegistration  for  Execution)  (Debtors  (Scotland)  Act,  18:18 ;  A.  S.  24th 
December  1838,  s.  1 ;  A.  S.  24th  January  1839 ;  Land  Eegisters  (Scotland) 
Act,  1868;  Eegistered  Writs  Execution  (Scotland)  Act,  1877;  A.  S. 
8th  January  1881;  Sheriff  Courts  (Scotland)  Extracts  Act,  1892);  or 
(3)  Letters  of  Horning  passmg  the  signet.  These  letters  were  formerly 
necessary  as  a  warrant  for  a  charge,  but  although  still  competent, 
they  are  of  very  rare  occurrence,  being  practically  superseded  by  extracts 
under  the  Statutes  above  mentioned  (see  Horning).  The  charge  on 
Court  of  Session  extracts  is  executed  by  a  messenger-at-arms  and  on 
Sheriff  Court  extracts  hj  a  messenger-at-arms  or  slierih-officer.  Authority 
may  bo  given  by  the  Court  of  Session  for  execution  by  a  sheriff-officer  in 
districts"  where  there  is  no  messenger-at-arms  (North  of  Scotland  Bank, 
1891,  18  E.  460). 

A  charge  is  held  to  be  diligence,  and  must  lie  in  all  respects  in  con- 
formity with  the  warrant  on  which  it  proceeds.  Any  irregularity  or 
informality  may  lead  to  suspension  of  the  proceedings  and  to  the  charger 
being  found  lialjle  in  damages  (GM,  1873,  11  M.  705),  but  irregularities 
may  sometimes  be  cured  by  the  withdrawal  of  the  charge  {Clark,  1875,  3 
E.  166  ;  see  Glegg  on  Reparation,  169). 

The  following  particulars  are  contained  in  the  charge: — (1)  The  name 
of  the  messenger  or  officer  executing  it.  (2)  A  reference  to  the  warrant  on 
which  it  proceeds,  specifying  the  nature  and  date  of  extract  and  of  the 
decree,  or  the  document  whereon  it  proceeds,  with  the  parties  thereto.  As 
to  error  in  specifying  the  date,  see  Camphdl,  1849, 12  D.  177  ;  Graham,  1875, 
2  E.  972.  An  objection  that  the  execution  of  charge  did  not  give  the  date 
of  the  document  on  which  the  extract  proceeded,  was  repelled  {Diinpscy, 
1863,  1  M.  1126) ;  and  it  was  held  not  necessary  to  give  the  date  of  extract- 
ing the  decree  {Williamson,  1866,  4  M.  1091).  (3)  The  party  at  whose 
instance  the  cliarge  is  given.  It  may  be  given  either  at  the  instance  of  the 
original  creditor,  or  at  the  instance  of  a  person  acquiring  right  to  the 
warrant,  who  has  first  obtained  a  fiat  on  the  extract,  which  is  granted  by 
the  Clerk  of  the  Bills  or  the  Sheriff  Clerk,  as  the  case  may  be,  upon  a 
minute  craving  authority  endorsed  thereon,  and  ])roduction  of  the  assigna- 
tion or  other  evidence  of  his  title  (Debtors  (Scotland)  Act,  1838,  ss.  7  and 
12;  Jamieson,  1853,  15  D.  414;  Gillespie,  1894,  2  S.  L.  T.  291).  If  the 
charge  is  at  the  instance  of  a  descriptive  firm,  the  names  of  the  partners 
must  be  added.  A  foreigner  may  give  a  charge  without  a  mandatory  {Ross, 
1849,  11  D.  984).  (4)  The  name  and  designation  of  the  debtor  or  obhgant. 
These  must  be  correctly  set  forth,  and  if  the  debtor  is  only  hable  in  a 
special  character,  such  must  be  stated  {Camphell,  1844,  6  D.  1030  ;  Sp)aldinrj, 
1883,  10  E.  1092;  Rimvn,  1884,  12  E.  340;  Cruiehsliank,  1888,  15  E.  326). 
Individual  jjartners  of  a  company  may  be  charged  for  a  conq)any  debt  on  a 
decree  against  the  company,  although  their  names  do  not  ai)pear  on  the 
warrant  {Knox,  1847,  10  D.  50 ;  Partnership  Act,  1890,  s.  4).  If  the  debtor 
is  a  minor,  his  tutors  and  curators  must  be  charged  edictally  along  with 
him.  (5)  A  statement  that  the  charge  is  made  in  Her  Majesty's  name  and 
authority,  or  by  authority  of  the  Sheriff',  as  the  case  may  be.     (6)  What  the 
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party  is  charged  to  do ;  if  to  pay  money,  the  sum,  interest,  and  expenses ; 
if  to  fulfil  an  obligation,  or  to  perform  an  act,  sucli  must  be  distinctly  speci- 
fied as  in  the  warrant  (ffanna,  2n(\  March  1849,  11   D.   941;  Henderson, 
1871,  10  M.  104;  Hendrij,  27th  February   1878,  5  II.  687).     If  any  sum 
has  been  paid  to  account  since  the  decree,  credit  therefor  must  be  given, 
or  a  charge  may  be  given  under  deduction  of  any  sum  that  may  be  obtained 
fi-om  other  S(jurces  (Riehan,  18:-;2,   11   S.   237).     (7)  The   party  to  wlioni 
])ayment  is  to  be  made  (CainjjhcU,  1849,  12  D.  177).     (8)  The  time  within 
which  the  charge  has  to  be  obeyed.     The  induckc  vary  according  to  the 
nature  of  the  warrant,  and  are  as  follows :  (a)  On  a  Court  of  Session  decree, 
fifteen  days  if  the  debtor  is  within  Scotland,  forty  days  if  the  debtor  is 
in    Orkney   or    Shetland,   and    fourteen    days    if    the    deljtor   is    furth    of 
Scotland  (A.  S.  24tli  December  1838;  Act  1685,  c.  56;  Court  of  Session 
Act,  1868,  s.  14).     {h)  On  an  extract  registered  protest  of  a  bill,  six  days; 
or  (in  the  case  only  of  a  Court  of  Session  protest)  against  a  party  furth  of 
Scotland,  fourteen  days;  or  in  Orkney  and  Shetland,  forty  days  (Act  1681, 
c.  86;  1685,  c.  56;  Court  of  Session  Act,  1868,  s.  14.     (c/On  an  extract  of 
a  deed  which  bears  a  consent  to  registration  for  execution  on  a  six  days' 
cliarge  or  in  the  equivalent  statutory  form,  six  days,  or  if  furth  of  Scotland, 
fourteen  days  (Titles  to  Land  Consolidation  (Scotland)  Act,  1868,  s.  138; 
Court  of  Session  Act,  1868,  s.  14.     ((/)  On  an  extract  of  a  deed  recorded  in 
the  Register  of  Sasines  with  a  clause  of  consent  and  warrant  of  registration 
for  execution  in  statutory  form,  six  days,  or  if  furth  of  Scotland,  twenty- 
one  days  (Lands  Registers  (Scotland)  Act,  1868,  s.  12).     (c)  On  a  decree  of 
tlie  Teiud  Court,  ten  days,  or  if  debtor  furth  of  Scotland,  sixty  days  (A.  S. 
4th   March    1840).     (/)  On  a  decree   of   the    Exchequer  Court,  six  days 
(Court  of  Exchequer  Act,  1856,  s.  28).     {g)  On  a  decree  of  the  ordinary 
Sheriff  Court,  seven  days,  or  against  a  party  in  Orkney  or  Scotland  or  furth 
of  Scotland,  fourteen  days  (Sheriff  Courts  (Scotland)  Act,  1876,  ss.  8  and  9 ; 
Sheriff  Courts  (Scotland)  Extracts  Act,  1892,  s.  7).     {h)  On  a  decree  of  the 
Debts  Recovery  Court  or  Small  Debt  Court,  ten  days  (Debts  Recovery  Act, 
1867,  s.  9 ;  Small  Debt  Act,  1837,  s.  13).     (i)  On  a  decree  of  remo\dng, 
forty-eight  hours   (A.   S.   27th  January   1830;   Sheriff  Courts   (Scotland) 
Extracts  Act,  1892,  s.  7).     {j)  On  a  certificate  registered  under  the  Judg- 
ments Extension  Act,  1868,  fifteen  days,  or  if  against  a  party  in  Orkney 
or  Shetland,  forty  days,  or  a  party  furth  of  Scotland,  possibly  fourteen  days 
(A.  S.  11th  July  1871 ;  A.  S.  7th  March  1883 ;  Act  1685,  c.  56 ;  Com-t  of 
Session  Act,  1868,  s.  14).     A  charger  may  be  liable  in  damages  if  a  charge 
of  the  proper  number  of  days  is  not  given  (Smith,  1882,  10  R.  291).     (9)  A 
statement  of  the  consequence  of  failure,  namely,  poinding  and,  where  it 
may  be  competent,  imprisonment  {Gill,  1894  (Sheriff  Court,  Aberdeen),  2 
S.  L.  T.  191).     (10)  The  date  on  which  the  charge  is  given  {Beattie,  1844, 
6  D.  1088).     (11)  The  name  of  the  witness  to  the  charge. 

The  charge,  signed  by  the  otlicer,  may  be  executed  in  one  or  other  of  the 
following  ways :  (1)  by  the  officer  delivering  it  to  the  debtor  personally ;  (2) 
where  the  debtor  cannot  be  found  personally  after  inquiry,  by  the  officer 
leavmg  it  witli  a  person  in  his  dwelling-place  (Act  1540,  c.  75);  (3)  when 
admittance  to  tlie  dwelling-house  cannot  be  obtained  after  giving  six  audible 
knocks,  by  the  otlicer  affixing  tlie  charge  to  the  door  of  the  house,  or  putting 
it  in  the  keyhole  (Act  1540,  c.  75) ;  (4)  execution  against  a  company  is 
effected  by  delivering  the  charge  to  a  partner  or  servant  within  its  place  of 
business ;  (5)  if  the  debtor  is  furth  of  Scotland,  by  delivering  the  charge  at 
the  office  of  the  Keeper  of  Edictal  Citations  at  Edinburgh  (6  Geo.  iv.  c  120, 
s.  51;  A.  S.  24th  December  1838,  s.  7;  Court  of  Session  Act,  1850,  s.  22). 
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In  the  case  of  Sheriff  Court  extracts,  if  the  debtor  has  a  known  residence  or 
place  of  business  in  England  or  Ireland,  a  copy  of  the  charge  has  to  be 
posted  to  him  in  a  registered  letter  (Sheriff  Courts  (Scotland)  Act,  1876,  s. 
9).  In  all  cases  one  witness  is  necessary  except  for  a  charge  under  the 
Small  Debt  Act,  which  can  be  given  without  a  witness  (Debtors  (Scotland) 
Act,  1838,  s.  32,  9  &  10  Yict.  c.  67;  Small  Debt  Amendment  Act,  1889,  s. 
11).  A  certificate  or  execution  which  is  practically  a  copy  of  the  charge 
served  on  the  debtor,  put  in  the  form  of  a  narrative,  and  which  must 
contain  the  same  particulars,  states  in  what  manner  the  charge  was 
given,  and  is  signed  by  the  officer  and  the  witness  (Act  1686,  c.  4;  Debtors 
(Scotland)  Act,  1838,  ss.  3  &  32;  A.  S.  24th  December  1838;  Beattie,  1844, 
6  D.  1088). 

A  Sheriff  Court  extract,  when  it  is  to  be  executed  outwith  the  county 
from  which  it  is  issued,  requires  to  be  endorsed  by  the  Sheriff  Clerk  of  the 
county  in  which  it  is  to  be  used,  or  by  the  Bill  Chamber  Clerk  (Sheriff  Courts 
Act,  1838,  s.  13).  This  does  not  apply,  however,  to  decrees  of  the  Small 
Debt  Court  (Small  Debt  Amendment  Act,  1889,  s.  11). 

A  creditor  in  a  heritable  security  may  obtain  warrant  in  the  Bill 
(  liamber  or  the  Sheriff  Court  to  charge  a  person  against  whom  the  personal 
ol)li<2;ation  in  the  security  has  transmitted  (Conveyancing  (Scotland)  Act, 
1874,  s.  47). 

An  expired  charge  is  essential  before  the  diligence  of  poinding  or  im- 
prisonment can  be  carried  out.  A  charge  is  not  necessary  previous  to 
arrestment  or  inhibition.  The  following  consequences  result  from  a  charge : 
(1)  On  expiry  of  the  days  of  charge  without  implement,  (a)  if  the  charge  is 
to  pay  a  sum  of  money,  a  poinding  of  the  debtor's  moveable  effects 
may  be  carried  out,  and,  where  competent,  warrant  to  imprison  may  be 
obtained ;  (h)  if  the  decree  is  one  ad  factum  prastandum,  warrant  to  im- 
prison may  be  obtained.  In  Small  Debt  cases,  when  the  debtor  has  been 
personally  present  at  the  pronouncing  of  judgment,  further  diligence  may 
proceed  on  the  lapse  of  ten  days  after  the  decree,  without  a  charge  (Small 
Debt  Act,  1837,  s.  13 ;  Shiell,  1871,  10  M.  58).  (2)  In  cases  in  which  im- 
prisonment is  rendered  incompetent  by  the  Debtors  (Scotland)  Act,  1880, 
insolvency,  concurring  with  the  expiry  of  the  days  of  charge  without  pay- 
ment, constitutes  notour  bankruptcy,  and  in  other  cases  an  expired  charge 
followed  by  other  diligence  has  the  same  effect  (see  Notour  Bankruptcy). 
(3)  Upon  registration  of  the  execution  of  charge  in  the  Eegister  of 
Hornings,  the  debt  and  past  interest  are  accumulated  into  a  capital  sum,  on 
which  interest  thereafter  runs  (Del)tors  (Scotland)  Act,  1838,  s.  10).  (4)  A 
decree  in  absence  acquires  the  privileges  of  a  decree  in  foro  upon  the  lapse 
of  six  months  after  the  expiry  of  a  charge  if  the  action  has  been  personally 
served,  or  appearance  entered  or  a  personal  charge  given. 

An  illegal,  irregular,  or  defective  charge,  or  threatened  charge,  may  be 
suspended  hj  petition  to  the  Bill  Chamber.  Where  a  charge  has  been 
given  upon  a  registered  bond  or  other  obligation  for  a  sum  not  exceeding 
£25,  exclusive  of  interest  and  expenses,  suspension  is  competent  in  the 
Sheriff  Court  of  the  domicile  of  the  person  charged  (Sheriff  Courts  Act, 
1838,  s.  19:  and  A.  S.  10th  July  1839,  s.  116.— [Campbell  on  Citation 
and  Diligence,  179 ;  Mackay,  Manual,  7 ;  Dove  Wilson,  Sheriff  Court 
Practice,  332 ;  Juridical  Styles,  iii.  329 ;  Bell,  Conmyanciug,  i.  523.]  See 
Suspension. 

Charge  on  Letters  of  Horning.— See  Horning. 
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Charge  against  Superiors.— See  Confii:mation  ;  Adjudi- 
cation. 


Charge  d' Affaires. — A  charge  (runUires  is  a  diplomatic  agent 
of  the  I'ourLh  class  (see  Ambassadou),  who  is  accredited  by  the  Foreign 
Minister  of  the  State  sending  liini  to  the  Foreign  Minister  of  tlie  State 
receiving.  Charges  d'all'aires  are  either  charge's  d'allaires  ad  hoc,  those  who 
are  sent  as  })erinanent  representatives  of  their  State ;  or  cliarges  d'affaires 
per  interim,  those  who  are  substituted  for  the  pro])er  Minister  during  his 
absence.     (For  privileges  of  charges  d'afl'aires,  see  Amhassadoh.) 

[(1.  F.  Non  Martens,  Lniv  of  iVatiuns,  211  ;  Wiicaton,  Inlernatioiial  Lav.i, 
Boyd's  cditi(jn,  ;J2U.J 


Charge  to  Jury.— There  is  no  general  rule  for  the  regulation  of 
the  judge  in  charging  the  Jury.  He  is  supi)Osed  to  review  the  evidence  on 
both  sides,  selecting  the  most  important  portions  of  it.  Further,  he  ex- 
plains to  the  jury  tlie  legal  aspect  of  the  case,  setting  forth  precisely  and 
without  andjiguity  the  ([uestions  of  law  involved,  and  directs  the  jury  how 
such  questions  are  to  be  dealt  with  by  them  in  arriving  at  their  verdict. 
If  either  party  is  of  opinion  that  the  judge  has  erred  in  stating  the  law,  it 
is  open  to  him  to  take  exception  to  the  legal  matter  as  delivered  by  the 
judge.     See  Bill  of  Exceptions. 


Charitable    Bequest.— See    Legacy;    Charitable    Trusts; 
Cy-pres;  Nohile  officiu.m. 


Charitable  Trusts. — The  general  principles  of  the  law  applic- 
able to  trusts  for  charitable  purposes  are,  of  course,  the  same  as  those 
applicable  to  other  trusts,  and  will  be  dealt  with  under  the  title  Trust. 
Charital)le  trusts,  however,  are  a  branch  of  public  trusts,  and  differ  from 
private  trusts  in  respect  that  their  duration  may  be  permanent.  The  legal 
meaning  of  the  word  "  charitable "  in  this  connection  is  somewhat  wider 
than  the  ordinary  meaning  of  the  word.  It  covers  trusts  which  are  not 
strictly  eleemosynary  in  their  nature.  Tlius  a  bequest  for  religious 
purposes  is  considered  charitable  ( White  [1893],  2  Cli.  41),  so  long  as  there 
is  some  benefit  to  the  public  intended  (see  Cocks,  1871,  L.  K.  12  Eq.  574). 
So  also  a  trust  for  behoof  of  a  corps  of  volunteers  is  charitable  {In  re  Lord 
Stratkcdcn  and  Campbell  [1894],  3  Ch.  265  ;  In  re  Stephens,  W.  N.  1892,  140) ; 
l)ut  a  trust  for  the  purpose  of  encouraging  what  is  merely  sport  will  not 
be  treated  as  a  charitable  trust,  and  cannot  be  maintained  in  perpetuity 
{III  re  Nottnge  [1895],  2  Ch.  049  ;  see  also  in  re  Foveaux  [1895],  2  Ch.  501). 

Trust  deeds  for  charitable  purposes  have  always  been  more  favourably 
treated  by  the  Courts  l)oth  in  Scotland  and  England  than  trust  deeds  for 
other  purposes.  That  is  to  say,  the  Court  will  take  great  i)ains  to  read  a 
meaning  into  a  trust  deed  for  charitable  purposes  which  is  uncertain  in  its 
terms,  or  nearly  inextricable  in  its  provisions.  "  There  has  always  been  a 
latitude  allowed  to  charitable  bequests,  so  that,  when  the  general  intention 
is  indicated,  the  Court  will  lind  the  means  of  carrying  the  details  into 
operation"  (per  L.  Cranworth  in  JA///s.  of  Dundee,  infra,  3  Macq.  166). 
The  leading  example  of  the  way  iu  which  the  Court  will  build  up  a  will 
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out  of  the  most  slender  materials  is  to  be  found  in  the  celebrated  Morgan 
case  {Mags,  of  Dundee,  1857,  19  D.  918 ;  1858,  20  D.  (H.  L.)  9,  3  Macq. 
134).  In  this  case,  Mr.  Morgan  had  left  a  number  of  testamentary  writings, 
all  more  or  less  incomplete.  Two  of  these  were  in  the  following  terms : — 
"  Edinhurgh,  10th  Octoher  1842. — I  hereby  annul  all  hitherto  written  on 
the  first,  second,  and  third  pages  of  this,  and  wish  to  establish  in  the  town 
of  Dundee,  in  the  shire  of  Forfar  [an  hospital  strictly  in  size,  the  manage- 
ment of  the  interior  of  said  hospital  in  every  way  as  Heriot's  Hospital  in 
Edinburgh  is  conducted],  the  inhabitants  born  and  educated  in  Dundee  to 
have  the  preference  of  the  towns  of  Forfar,  Arbroath,  and  Montrose,  but 
inhabitants  of  any  other  county  or  town  are  excluded";  and  "I  hereby 
wish  only  one  hundred  boys  to  be  admitted  in  the  hospital  at  Dundee  [and 
the  structure  of  the  house  to  be  less  than  that  of  Heriot's  Hospital],  and  to 
contain  one  hundred  boys,  in  place  of  one  hundred  and  eighty  boys."  The 
words  in  brackets  in  these  two  writings  had  been  deleted,  but  were  still 
legible,  and  the  writings  were  holograph  and  signed  by  the  testator.  These 
writings  the  Court  of  Session  looked  on  as  "  mere  scrolls  or  jottings  from 
which  the  deceased  intended  at  some  time  or  other  to  have  a  settlement 
made  up  "  (per  L.  J.  C.  Hope,  19  D.  924) ;  but  the  House  of  Lords  held 
that  they  contained  (even  though  the  deleted  words  were  ignored)  a  valid 
and  ettectual  expression  of  the  testator's  intention  to  establish  a  hospital  in 
Dundee  for  a  hundred  boys  from  the  four  towns  mentioned,  the  inhabitants 
of  Dundee  to  have  a  preference ;  that,  besides  receiving  their  education, 
the  boys  were  to  be  lodged,  clothed,  and  fed ;  and  that  the  hospital  was  to 
be  endowed  as  well  as  established  (per  L.  Chancellor,  3  Macq.  153,  156 ; 
per  L.  Wensleydale,  171).  The  amount  of  money  to  be  spent  on  the 
hospital  was  not  specified  in  the  testamentary  writings,  but  it  was  held 
that  as  much  of  the  testator's  property  as  was  necessary  to  found  and 
endow  such  an  establishment  might  be  applied  for  that  purpose  (3  Macq. 
159;  Scheme  of  Administration  approved,  1861,  23  D.  493.  See  also 
Presbytery  of  Deer,  1865,  3  M.  402 ;  1867,  5  M.  (H.  L.)  20). 

The  Court  will  also  appoint  trustees,  or  otherwise  provide  for  the 
execution  of  the  trust,  wdiere  the  testator  has  failed  to  do  so  {Mags,  of 
Dv/iidee,  Presbytery  of  Deer,  ut  supra;  Murray,  1891,  29  S.  L.  K.  173),  and 
will  not  allow  any  slight  error  or  ambiguity  in  the  nomination  of  trustees 
to  defeat  the  intentions  of  the  truster  {Murdoclis,  1827,  6  S.  186 ;  Gordon's 
Hospital,  1831,  9  S.  909  ;  Synod  of  Aberdeen,  1847,  9  D.  745 ;  Trs.  of 
Trinity  Chapel,  1893,  1  S.  L.  T.  No.  113). 

A  trust  deed  for  charitable  purposes  need  not  define  the  objects  of  the 
charity,  but  the  selection  of  these  may  be  left  to  the  discretion  of  the 
trustees.  A  direction  to  apply  the  residue  of  the  truster's  estate  "  to  such 
useful,  Ijenevolent,  and  charitable  institutions "  as  the  trustees  might  in 
their  discretion  tliink  proper,  is  not  void  from  uncertainty  {Cobb,  1894, 
21  R  638) ;  and  a  mere  bequest  of  money  to  trustees  "  to  be  laid  out  on 
charities,"  will  1)6  upheld,  and  the  choice  of  the  beneficiaries  left  to  the 
trustees  {Dundas,  1837,  15  S.  427  ;  Miller,  1836,  14  S.  555 ;  1837,  2  S.  & 
M'L.  866 ;  Hill,  1824,  3  S.  389  ;  1826,  2  W.  &  S.  80).  But  a  discretionary 
power  to  select  the  charities  is  personal  to  the  trustees  upon  whom  it  is 
conferred,  and  does  not  pass  to  assumed  trustees,  or  to  a  trustee  or  judicial 
factor  appointed  by  the  Court  {Robbie,  1893,  20  K.  358).  It  can,  however, 
be  exercised  by  a  trustee  in  his  testamentary  writings  {Copinqer,  1877, 
111.  11.  Eq.  429).  In  England,  by  the  Conveyancing  Act  of  1881  (44  &  45 
Vict.  c.  41,  s.  33),  a  trustee  appointed  by  the  Court  has  the  same  powers  as 
if  he  had  been  originally  appointed  by  the  trust  deed.     A  person  to  whom 
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money  lias  been  bequeathed  to  l)e  acbninistered  by  him  for  charitable 
purposes,  is  entithnl  to  receive  payment  of  the  money  without  submitting 
a  scheme  of  administration  {ha,  1887,  :U  Ch.  Div.  528). 

Tlie  powers  conferred  ujx)!!  charitable  trustees  in  their  trust  deed  will 
always  be  liberally  construed  by  the  Court,  who  will  assist  the  trustees  to 
adapt  their  administration,  where  necessary,  bo  that  the  main  intention  of 
the  founder  of  the  charity  may  not  be  frustrated,  and  the  trust  may  be 
administered  to  the  best  advantage  {Cariu</ie  J'arL  Orphaiwgr,  1892,  19  R. 
GU5  ;  Alhui,  1870,  4  R.  1G2 ;  M'C'ulloch,  1876,  3  R.  1182 ;  Turhynr,  1875,  3 
R.  10;  Cainf,  1874,  1  \l.  529;  University  of  Aberdeen,  18G9,  7  M.  1087). 
Where,  owing  to  change  of  circumstances,  the  princijjal  object  of  a  truster's 
charity  has  failed,  tlie  Court,  as  a  Ccnirt  of  E(iuity,  will  select  another 
object.  So,  also,  it  will  vary  the  directions  laid  d(nvn  by  the  truster  for  the 
administration  of  the  trust  where  this  is  necessary  in  order  that  the  real 
iiiteiitiiiii  of  the  truster  may  be  carried  out.  This  subject  will  be  dealt  with 
under  th(^  title  Cy-1'1!KS.     (Se(i  also  Education.vl  Exdow.mknts  Act.) 

The  powers  of  trustees  for  charitable  purposes  are  in  general  the  same 
as  those  of  other  trustees.  They  can,  like  otiier  trustees,  obtain  leave  to  sell 
the  trust  property  where  a  sale  has  not  been  expressly  forbidden  in  the 
trust  deed,  and  where  it  is  necessary  for  the  proper  carrying  out  of  the 
trust  purposes  (Slmpso7i,  1892,  19  R.  389 ;  Cameron,  1881,  18  S.  L.  R.  585  ; 
Duivnie,  1879,  G  R.  1013  ;  Presbytery  of  Aberdeen,  1860,  22  D.  1053).  They 
have,  however,  what  private  trustees  have  not,  a  power  at  common  law  to 
grant  feus  of  the  trust  estate  {Merchant  Company  of  Edinburyh,  1765,  Mor. 
5750;  Mags,  of  El<iin,  1882,  10  R.  342;  Jamieson,  1884,  21  S.  L.  R. 
541),  unless  pr(^hibited  by  the  deed  {Anderson,  1876,  3  R.  6:-59).  Where 
there  is  a  prohibition  against  sale  or  alienation,  it  has  been  held  incom- 
petent for  charitable  trustees  to  grant  a  ninety-nine  years'  lease  (Petrie, 
1868,  7  M.  64). 

With  regard  to  their  personal  liability  for  the  administration  of  the  trust, 
charitable  trustees  are  in  a  more  favourable  position  than  other  trustees. 
So  long  as  there  is  no  mala  fides,  the  Court  will  deal  leniently  witli  them 
in  respect  of  mistakes  in  administration,  and  will  not  hold  them 
personally  liable  {Avdrews,  188G,  13  R.;(H.  L.)  69;  Attorney-General  v.  Cor- 
poration of  Exeter,  1826,  2  Russ,  54,  per  L.  Eldon) ;  but  where  difficulties 
arise  in  the  course  of  their  administration,  charitable  trustees  should  apply 
to  the  Court  for  instructions  {Andreios,  ut  sujjra,  per  L.  Chancellor,  77). 

r>y  the  Trusts  Act  of  1807  (30  &  31  Vict.  c.  97,  s.  16),  it  is  provided 
tliat  "where  in  the  exercise  of  the  powers  pertaining  to  the  Court  of 
appohiting  trustees  and  regulating  trusts,  it  shall  be  necessary  to  settle  a 
scheme  for  the  administration  of  any  charitable  or  ( it  her  permanent  endow- 
ment, the  Lord  Ordinary  shall,  after  preparing  such  sciieme,  report  to  one 
of  the  Divisions  of  Court,  by  whom  the  same  shall  be  finally  adjusted  and 
settled ;  and  in  all  cases  where  it  shall  be  necessary  to  settle  any  such 
scheme,  intimation  shall  be  made  to  Her  Majesty's  Advocate,  who  shall  be 
entitled  to  ajjpear  and  intervene  for  the  interests  of  the  charity  or  the 
public  interest"  (see  Ol<l  Monldand  School  Board,  1893,  21  R.  122).  This 
provision  does  not  apply  to  a  scheme  drawn  up  for  the  purpose  of  dividing 
a  sum  of  money  among  charities  in  accordance  with  the  truster's  directions 
{Macaiulreiv,  1868,  40  Jur.  398,  5  S.  L.  R.  504). 

When  a  trustee  succeeds  ex  officio  to  another  trustee  who  was  didy  mfeft 
in  the  trust  estate,  it  is  not  necessary  for  him  to  complete  a  title  to  the 
estate,  but  he  "  shall  be  deemed  and  taken  to  have  a  valid  and  complete 
title  by  iufeftmeut  in  the  estate  in  the  same  manner  and  to  the  same  etfect 
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as  if  he  had  been  named  in  the  completed  and  recorded  title,  without  the 
necessity  of  any  deed  of  conveyance  or  other  procedure  "  (37  &  38  Vict.  c. 
94,  s.  45). 

The  lieir-at-Luy  or  the  executor  of  the  founder  of  a  charity  has  an  in- 
terest to  entitle  him  to  see  that  the  trust  is  properly  administered  (M'Zeish, 
1841,  3  D.  914;  OnmphcU,  1824,  3  S.  126).  So  also  any  person  who  has  an 
interest,  either  existing  or  contingent,  in  the  proper  administration  of  the 
trust,  "  has  a  good  title  to  pursue  all  actions  before  the  Court  necessary 
for  ascertaining  and  declaring  the  powers  and  duties  of  the  trustees,  and 
enforcing  their  execution"  (per  L.  Cunningham  in  Boss,  1843,  5  D.  609). 
This  title  exists  in  persons  who  have  no  actual  claim  to  benefit  under  the 
trust,  but  who  might  be  selected  as  beneficiaries  by  the  trustees  in  the 
exercise  of  their  discretion.  Thus  parishioners  who  averred  that  they  might 
be  thrown  out  of  employment  and  thus  become  "  able-bodied  poor,"  were 
held  entitled  to  sue  an  action  regarding  a  fund  which  had  been  bequeathed 
"for  behoof  of  the  poor  of  the  parish"  {Liddlc,  1854,  16  D,  1075;  see 
also  Carmont,  1883,  10  E.  829  ;  BoiiS,  1843,  5  D.  589;;  1846,  5  Bell's  App.  37  ; 
18  Jur.  386;  Mags,  of  Edmhurgh,  1851,  13  D.  1187;  Roohe  [1895],  1  Ch. 
480;  Mackic,  1896,  33  S.  L.  E.  479).  But  such  persons,  having  an  interest 
under  a  deed  constituting  a  charitable  trust,  are  not  entitled  to  sue  an 
action  for  the  reduction  of  a  later  deed  of  the  truster  revoking  the  trust,  on 
such  a  ground  as  fraud  {Addison,  1870,  8  M.  909).  Where  money  has  been 
subscribed  for  a  charitable  purpose,  and  that  purpose  has  failed,  the  money 
may  be  repaid  to  the  subscribers  if  it  is  not  impossible  through  lapse  of 
time  to  identify  the  origin  of  the  subscriptions,  or  if  extraneous  funds  have 
not  been  immixed  with  the  original  subscriptions  {Moffat  Worldng  Men's 
Institute,  1893,  1  S.  L.  T.  No.  306;  see  Bain,  1849,  11  D.  1286;  Connell, 
1861,  23  D.  683 ;  Mitchell,  1876,  5  E.  954). 

The  administration  of  a  charitable  trust  is  subject  to  the  laws  of  the 
country  in  which  the  truster  has  directed  it  to  be  administered,  and  the 
Court  will  order  the  payment  of  the  money  to  the  trustee,  leaving  all 
questions  as  to  the  administration  to  be  decided  in  accordance  with  the 
laws  of  that  country  {Ferguson,  1853,  15  D.  637;  Emery,  1826,  1  Euss.  & 
Mylne,  112;  Attorney-General  n.  Lcjnnc,  1818,  2  Swans.  181). 

See  Teust  ;  Trustee. 


Charter. — Although  Erskine  speaks  of  a  charter  as  "  that  writing 
which  c(jntains  the  grant  or  transmission  of  the  feudal  right  to  the  vassal," 
and  divides  charters  granted  by  subject-superiors  into  those  with  an  a  me 
and  those  with  a  dc  me  holding  (Ersk.  ii.  3.  19-20),  the  term  charter  is 
now  used  to  signify  the  deed  by  which  a  new  feudal  fee  is  created,  the  deed 
disponing  the  lands  contained  in  it  to  be  held  by  the  grantee  de  me,  i.e.  of 
the  granter,  whereas  the  deed  transferring  a  feudal  fee  already  created  is 
called  a  disposition.  The  deed  creating  a  new  feudal  fee  is  called  a  feu- 
charter  when  the  lands  are  disponed  in  feu,  and  a  blench-charter  when  the 
lands  are  disponed  blench.  See  Feu-CIIAETER.  When  the  original  charter 
Ui  lands  is  lost,  or  is  defective,  or  when  it  is  agreed  by  parties  to  make 
alterations  on  the  original  conditions  of  the  feu,  the  superior,  whether 
Crown  or  subject,  may  grant  a  charter  of  novodamus,  either  to  the  original 
vassal  or  to  his  heir,  or  to  a  singular  successor  in  the  feu.  In  tlie  narrat- 
ive of  the  charter  of  novodamus,  the  cause  of  granting  is  set  forth ;  and  the 
clause  of  warrandice,  at  leastfif  the  superior  intervenes  only  for  the  con- 
venience of  the  grantee,  should  Ijc  from  fact  and  deed  only.     In   other 
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respects  the  charter  of  novodamns  is  like  the  feu-charter.  See  Novodamus, 
Charter  of.  The  Conveyancing  Act,  1874  (:37  &  38  Vict.  c.  94,  s.  4), 
renders  it  incompetent  for  a  sujjerior  tn  ^a-ant  any  charter,  precept,  or  other 
writ  by  pron;r(!ss,  un(k;r  this  pnjvision  that  nothing  in  the  Act  "shall  ]»re- 
vent  the  granting  of  charters  of  novodamns,  or  ]irecepts  from  Chancery,  or 
of  dare  constat,  or  writs  of  acknowledgment."  The  Act  of  1874  has  accord- 
ingly rendered  it  incomijctent  to  grant  the  following  charters  or  writs  Ijy 
jirogress,  which  were  in  use  prior  to  the  conuncnccmcnt  of  th(5  Act: — 
Charters  (u*  writs  of  resignation,  charters  of  resignation  and  confirmation, 
charters  or  writs  of  conHrmati(ni,  with  (jr  without  precepts  of  dare  constat, 
charters  of  adjuilication,  and  charters  of  sale.  These  charters  an<l  writs  by 
progress  will  be  treated  in  dealing  with  the  completinii  of  ii  title  t<j  lands 
in  favour  of  a  grantee  under  a  disposition. 


Charter  from  Crown.— See  Crown  Charter. 


Charter  Party. — The  contract  of  aHieightmeut  may  l)e,  but 
rarely  is,  constituted  parole.  In  some  cases — commonly  in  the  coasting 
trade — its  conditions  are  to  be  found  in  notices  given  by  the  shipowner  of 
the  terms  on  which  he  carries,  and  these,  if  In-ought  clearly  home  to  the 
merchant,  are  binding  on  the  latter  {Muir,  Wood,  &  Co.,  20  R.  602 ;  cj/. 
contra,  see  Macrae  {Lvjhtbodys  Tr.),  14  R.  4).  In  many  others  the  contract 
is  evidenced  by  a  bill  of  lading,  which  then  to  a  large  extent  is  in  truth  a 
charter;  but  Ijills  of  lading,  particularly  because  of  their  negotiable  character, 
have  incidents  of  their  own,  and  are  separately  treated.  A  charter  party, 
however,  is  not  only  the  leading  form  of  writing  by  which  the  contract 
is  constituted,  but  is  almost  always  used  when  it  is  one  for  the  use  of 
the  whole  ship.  It  is  therefore  now  ])roposed,  under  reference  to  other 
articles,  and  to  the  general  law  applicable  to  mutual  contracts,  to  state 
shortly  the  principles  regulating  the  contract  of  alfreightment. 

Parties. — The  parties  are  ordinarily  the  shipowner  and  a  merchant  or 
other  person  requiring  the  use  of  the  ship.  The  master  has  authority  to 
enter  into  charters  for  the  use  of  the  ship  at  a  foreign  port  when  the  ship 
is  seeking  employment  (see  Carver  on  Carriage  of  Goods  hy  Sea,  2nd  ed., 
43),  but  he  cannot  innovate  a  charter  already  made  {Stricldand  and 
Others,  7  M.  400),  though  he  can  make  arrangements  in  connection 
with  its  execution.  Thus  it  has  been  held  he  cannot  abandon  a  claim  for 
demurrage,  but  can  agree  to  give  a  certain  extension  of  time  for  loading  in 
return  for  abandonment  by  the  merchant  of  his  right  to  require  the  ship  to 
go  to  extra  ports  to  load  {Holman,  5  R.  657). 

Stamp. — The  charter  party  must  be  stamped  with  a  sixpenny  slamp, 
and  can  be  after-stamped  even  on  payment  of  a  penalty  only  within  a 
month  after  execution  (Stamp  Act,  1891,  ss.  49-51). 

Construction. — The  purport  of  the  contract  is  generally  to  be  ascertained 
in  the  usual  way  in  the  case  of  written  contracts.  Its  terms,  if  un- 
ambiguous, are  to  be  given  effect  to.  So  far  as  not  excluded,  the  customs  and 
usages  of  the  trade,  c.(j.  those  prevailing  at  the  ports  of  loading  and  discharge, 
are  read  into  the  written  document,  while,  like  other  mercantile  contracts, 
it  is  construed  in  a  reasonable  manner  (for  illustrative  cases,  see  The 
Curfcv{im\ ),  r.  131 ;  The  Nifa  (1892),  P.  411).  Again,  the  legal  conditions 
implied  in  the  contract  of  atlVcightment  must  be  displaced  by  express 
provision,  or  they  also  will  be  held  to  form  part  of  the  bargain. 
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Contracts  are  in  the  ordinary  case  construed  according  to  tlie  lex  loci 
contractus;  I'ut  when  they  are  to  be  wholly  performed  elsewhere,  the  law 
of  the  place  of  performance  may  be  applied.  In  each  case,  however,  the 
question  by  what  law  the  parties  have  agreed  the  contract  shall  be  con- 
strued is  one  to  be  gathered  from  the  whole  circumstances  of  the  case  and 
the  terms  of  the  contract  (In  re  Missouri  S.  S.  Co.,  42  Ch.  D.  321).  In 
contracts  of  atTreightment  the  same  rules  apply,  but  the  question  is  one  of 
special  ditliculty.  The  contract  may  be  made  between  a  shipowner 
of  one  nationality  and  a  merchant  of  another,  for  performance  in 
countries  to  which  neither  belong.  The  mode  in  which  the  loading  and 
discharge  is  to  be  conducted  may  of  course  be  affected,  not  only  by  the 
customs,  but  by  the  law  of  the  place  of  performance.  In  general,  the 
law  of  the  ship's  flag  will  regulate  the  authority  of  the  shipmaster  to 
make  the  contract,  if  he  has  done  so,  or  to  deal  with  the  goods  in  the 
course  of  the  voyage  {Lloyd,  L.  E.  1  Q.  B.  115) ;  and  in  the  absence  of  other 
indications,  the  presumption,  it  is  thought,  is  that  the  law  of  the  flag 
regulates  the  contract.  Where,  however,  an  English  merchant  shipped 
goods  in  England  to  be  carried  to  a  Dutch  port  in  a  ship  carrying  the 
butch  flag,  but  belonging  to  a  company  registered  both  in  England  and 
Holland,  and  the  bill  of  lading  was  in  English,  it  was  held  the  law  of 
England  applied  {Chartered  MercaiUUc  Bank  of  India,  10  Q.  B.  D.  521 ;  see 
also  The  Industrie  (1894),  P.  58).  In  certain  cases,  e.cj.  as  to  the  probative 
effect  of  statements  in  a  bill  of  lading,  the  lex  fori  will  rule  {Owners  of 
"  luvmanuel,"  15  R  152). 

By  an  Act  known  as  the  Harter  Act,  the  United  States  have  made 
special  provision,  restricting  the  extent  to  which  shipowners  can  contract 
for  freedom  from  habihty  for  injury  to  cargo.  In  consequence  of  its  terms, 
owners  frequently  insert  in  their  shipping  documents  a  provision  that  the 
contract  is  subject  to  the  Act,  and  the  English  Courts  have  recently  had 
occasion  to  consider  how  in  these  circumstances,  with  an  English  contract, 
the  Act  is  to  be  interpreted  {Dohcll  cC  Co.  (1895),  2  Q.  B.  D.  408). 

Demise. — In  special  cases,  now  rare,  the  owner  parts  with  control  and 
possession  of  the  ship.  The  charterer  takes  his  place,  and  he  employs  and 
pays  the  crew.  In  such  a  case,  known  as  a  demise,  the  owner,  liaving  lost 
possession,  can  claim  no  lien  over  the  goods  for  freight.  He  incurs  no  legal 
obligation  to  those  with  whom  the  charterer  contracts,  and,  subject  to 
certain  qualifications  which  do  not  now  fall  to  be  considered,  none  to  third 
parties.  The  test  whether  the  charter  amounts  to  a  demise  or  not  is  to  be 
found  in  ascertaining  if  the  shipowner  has  parted  with  possession  of  the 
ship,  and  ceased  to  control  those  who  em]Aoj  hev  {IJaumtuoU  {ISO'S),  A.  G. 
8 ;  cf.  Manchester  Trust  (1895),  2  Q.  B.  282,  539). 

Ordinary  Charters. — By  the  common  forms  of  charter,  the  shipowner 
gives  to  the  charterer  the  full  use,  or  tlie  use  of  a  specified  portion,  of  his 
ship  to  carry  goods  or  passengers,  which  the  charterer  agrees  to  ship. 
Sometimes  the  charterer  takes  the  ship  for  a  period  of  time,  agreeing  to 
pay  freight  at  so  much  a  week  or  month.  Sometimes  the  charter  is  for  a 
voyage  or  voyages,  and  the  freight  is  either  a  lump  sum  or  calculated  at  so 
much  per  ton  of  cargo.  In  these  cases  the  shipowner  retains  possession  of 
the  ship,  and  remains  responsible  to  third  x:)arties  for  any  injury  his  ship 
may  do  by  the  fault  of  the  crew  or  others  for  whom  he  is  responsible.  _  The 
carriage  of  passengers,  which  is  to  some  extent  regulated  by  Statute,  is  not 
here  dealt  with.  In  time-charters  there  is  generally  provision  made  for 
the  hire  ceasing  in  the  event  of  loss  of  time  from  deficiency  of  men  or 
stores,  break-down  of  machinery,  or  damage,  etc.,  whereby  the  working  of 
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the  vessel  is  stopped  fur  more  than  a  very  limited  time.  The  effect  of  this 
clause  has  beeu  considered  in  a  recent  case,  to  which  reference  may  be 
made  {Hofjarlh,  16  R.  599 ;  (1891),  A.  C.  48). 

Bills  of  Ladinfj. — The  cliartL-rer  frequently  wants  the  sliip  to  load  lier 
with  the  goods  of  otlicrs,  and  he  takes  the  shipowner  Ijound  to  grant  by 
his  master  bills  of  lading.  Questions  then  arise  how  far  these  third  parties 
have  rights  against  the  shipowner,  and  how  far  they  are  bound  by  the 
terms  of  the  contract  contaiiu'd  in  tlu;  charter  when  tliese  diiler  from,  or 
are  not  incorporated  in,  the  bill  of  lading.  Such  (questions, and  tlie  C(»gnate 
question  how  far  the  charter  is  incorporated  in  the  bill  by  reference,  have 
already  been  treated  of  (see  Bill  of  Lading).  So  far  as  the  rights  of  the 
owners  of  cargo  are  not  restricted  l)y  tlieir  contract  witli  the  cliarterers, 
or  as  evidenced  by  the  l)ill  of  lading,  they  have  a  right  of  action  for  damage 
against  the  shipowner,  either  under  the  contract  in  the  bill  of  lading,  or, 
it  is  said,  in  respect  of  his  or  his  servants'  wrongful  acts  where  the  goods  in 
their  charge  have  been  damaged  {Sandeman,  L.  R.  2  Q.  13.  80 ;  Hayn,  4 
(J.  r.  D.  182  ;  Srrrnino  &  Sons  (1891),  1  i}.  B.  283  ;  Manchester  Trust,  at  sujh 

Following  on  the  charter,  the  charterer  receives  in  ordinary  course  bills 
of  lading.  In  some  cases  the  latter  contain  conditions  which  differ  from 
those  in  the  charter.  In  such  cases  the  general  rule  is  that  the  charter 
regulates  the  contract,  and  the  bill  of  lading  is  treated  only  as  an 
acknowledgment  for  the  goods  put  on  board,  or  as  evidencing  the  contract 
between  the  charterers  and  shippers  under  him.  So,  where  the  charter 
contained  a  negligence  clause,  and  the  bill  of  lading  none,  the  shipowner 
was  held  entitled  to  found  on  the  clause  in  a  question  with  the  charterer 
or  a  person  standing  in  liis  shoes  {Delaurier,  17  R.  167).  Exactly  the  same 
principle  has  been  applied  where  the  opposite  was  the  case,  so  as  to  make 
the  ship  liable  for  negligence  not  excluded  by  the  charter,  but  covered  by 
the  bill  of  lading  negligence  clause  {Eodocanachi,  18  Q.  B.  D.  67).  If, 
however,  it  is  clear  that  the  parties  meant  to  innovate  the  charter  by  the 
bill  of  lading,  the  change  will  be  respected  (see  Davidson,  5  R.  706).  A 
shipowner  is  not  liable  for  goods  not  shipped,  but  for  which  the  master 
has  granted  a  bill  of  lading,  as  the  master  has  no  authority  to  do  this 
{M'Lcan  &  Hope,  9  M.  (H.  L.)  38).  The  owner  may  by  bargain  agree  to  be 
bound  by  the  master's  signature  {Lislnnan,  19  Q.  B.  D.  333).  Further,  there 
is  a  heavy  o)ius  on  the  owner  to  show  that  the  goods  were  not  shipped,  and 
he  falls  to  prove  this  attirnuxtively  {Horslcy,  21  R.  410 ;  Smith  tO  Co.  (1896), 
A.  C.  70 ;  rev.  C.  of  S.  22  R.  350). 

Obligations  implied  if  Charter  contain  no  Provision  to  contrary. — The 
charter  in  its  simplest  form  may  do  no  more  than  specify  the  name  of  the 
ship,  and  set  forth  the  agreed-on  voyage  and  freight  therefor,  though  in 
fact  it  always  somewhat  amplifies  the  exceptions  from  liability  of  the  ship. 
In  such  a  case  the  greater  part  of  the  contract  rests  on  implication,  and  it 
is  necessary  to  consider  the  bargain  the  law  makes  for  the  parties. 

The  shipowner  undertakes  to  proceed  without  delay  to  the  port  of 
loading,  if  not  already  there,  and  there  load  the  agreed-on  cargo.  It  is  his 
duty  to  do  so  with  reasonable  speed,  and,  on  arrival,  to  give  notice  to  the 
charterers  of  his  readiness  to  load.  The  cargo,  in  the  absence  of  express 
provision,  falls  to  be  loaded  in  accordance  witli  the  usual  custom  of  the 
port ;  and  if  there  are  more  berths  than  one  at  which  it  is  usual  to  load 
the  cargo,  the  charterer  has  right  to  indicate  to  which  he  requii'es  the  ship 
to  proceed,  provided  he  selects  one  reasonably  free.  The  charterer  is  under 
obligation  to  timeously  furnish  the  agreed-on  cargo,  but  he  ia  not  bound  to 
have  the  cargo  forward  so  soon  that  the  ship  may  be  able  to  take  advantiige 
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of  any  imforeseen  circumstances  whereby  she  would  have  been  able  to  load 
out  of  her  turn  had  the  cargo  arrived  {Little  (1896),  A.  C.  108).  It  has 
been  liekl  that  a  guarantee  by  the  shipowner  of  carrying  capacity  is  to  be 
construed  with  reference  to  the  particular  cargo  indicated  by  the  charter  as 
to  be  shipped  {JPKill,  tfe.,  14  App.  Ca.  106). 

The  charterer  has  right  to  all  carrying  spaces  in  the  ship,  but  not,  ni 
the  absence  of  custom,  to  put  cargo  on  deck  ( Wills  ct  Co.,  21  R.  527). 

The  owner  warrants  that  the  ship  is  seaworthy  when  she  sails,  i.e.  is 
reasonably  fit — in  both  equipment  and  crew — to  make  the  voyage  con- 
tracted for,  and  suitable  to  carry  the  chartered  cargo,  and  is  liable  for  all 
loss  due  to  breach  of  this  warranty  {Steel  &  C'rai;/,  3  App.  Ca.  72 ;  Gilroij 
(1893),  A.  C.  50) ;  cargo  on  ship  Maori  King  (1895),  2  Q.  B.  D.  550).  It 
is  also  an  implied  obligation  that  the  ship  shall  proceed  on  and  prosecute 
her  voyage,  without  delay  or  deviation,  by  the  usual  route.  If  there  is 
deviationfthe  ship  is  liable  for  all  loss  which  might  not  have  happened  had 
there  been  no  deviation  (see  this  question  discussed  in  Donaldson  Bros.,  10 
R.  413).  Tiie  master  has,  however,  considerable  discretion  as  to  the  port  to 
which  he  will  take  his  ship  in  case  of  damage.  So  it  was  held  that  a 
Bristol  ship,  damaged  on  an  outward  voyage,  having  put  back  to  Queenstown, 
had  right  to  return  to  Bristol  for  repairs,  without  committing  a  breach  of  the 
implied  obligation  not  to  deviate  {Phelps  (1891),  1  Q.  B.  605  ;  Capii  (1895), 
2  Q.  B.  o^^).  But  a  genertd  Kberty  to  call  at  ports,  even  though  couched 
in  wide  terms,  will  not  justify  a  ship  practically  departing  from  the  voyage 
contemplated  by  the  shipping  contract,  and  calling  at  a  port  outside  that 
voyage,  altogether  {Glynn  (1893),  A.  C.  351). 

The  owner,  if  a  common  carrier,  in  the  absence  of  express  contract, 
practically  insures  the  goods,  as  he  undertakes  to  dehver  them  safe,  the  act  of 
God  and  the  Queen's  enemies  alone  excepted.  Even  if  not  a  common  carrier, 
there  is  authority  for  saying  that  his  obligation  is  the  same  so  far  as  not 
limited  by  contract  {Liver  Alkali  Co.,  L.  R.  9  Ex.  338 ;  Nugent,  L.  R.  1  C. 
V.  D.  19,  423 ;  Hill  (1895),  2  Q.  B.  371,  713). 

Most  charters,  however,  contain  exceptions  which  at  least  free  the 
owner  from  liability  if  he  has  used  reasonable  care. 

The  owner  is  in  no  case  liable  for  damage  due  to  inherent  vice  or  weak- 
ness in  the  goods,  or  to  the  defective  manner  in  which  they  have  been 
packed  by  the  merchant  before  shipment ;  while  by  Statute  he  is  relieved 
from  liability  in  the  case  of  loss  due  to  a  pilot  compulsorily  employed 
(Merchant  Shipping  Act,  1894,  s.  633),  and  his  liability  limited  to  a  certain 
amount  in  certain  cases  (Merchant  Shipping  Act,  1894,  ss.  502-3). 

At  the  port  of  discharge  the  duties  of  the  owner  and  charterer  are 
regulated  by  what  is  customary,  and  in  the  absence  of  custom  by  what 

is  reasonable. 

The  merchants  are  under  obligation  to  use  all  reasonable  diligence  to 
discharge  the  cargo  under  the  circumstances  which  exist  at  the  time,  but 
are  not  liable  for  accidents  or  causes  beyond  their  control ;  so,  where  a 
strike  not  due  to  fault  on  the  part  of  the  merchant  delayed  the  discharge, 
the  merchant  was  held  not  liable  for  the  delay  {Hick,  1893,  A.  C.  22). 
The   charterer   has    to    be    ready    without    notice    to    receive    the   cargo 

(Carver,  457). 

The  exact  place  at  which  the  carrying  voyage  begins  and  ends  depends 
on  the  words  used  in  the  charter.  If  the  ship  is  to  go  to  a  particular  port, 
she  has  arrived  when  she  reaches  that  port  and  is  ready  to  ^  load  or  dis- 
charge at  a  usual  berth  for  loading  or  discharging.  But  if  the  charter 
indicates  a  particular  part  of  the  port,  e.g.  a  named  dock,  the  vessel  has  to 
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reach  that  part  before  she  has  arrived.     This  matter  will  require  further 
consideration  under  the  head  Demuuuage. 

"J'lie  owner  and  liis  master  are  und(ir  oblif^ation  to  take  due  care  of  the 
goods  entrusted  to  them,  and  in  case  of  emergency  to  act  with  reference  to 
the  interests  of  the  venture  as  a  whole.  Thus  the  ship  has  been  held  liable 
in  damages  for  carrying  forward  goods  in  a  damaged  state  without  taking 
steps  which,  in  the  circumstances,  might  reasonably  have  been  done  to  con- 
dition iUv.m  {Nutirra,  L.  li.  7  il  B.  225  ;  Adams,  18  ll.  15o).  But  the  master 
is  not  under  oldigation  to  sacrifice  the  interests  of  the  sliip  and  venture 
generally,  to  lessen  injury  to  particular  goods.  The  question  is  one  of 
reasonableness,  all  things  considered.  The  master,  if  practicable,  falls  to 
consult  the  cargo-owner  before  incurring  expen.se. 

The  charterer  is  liable  in  damages  if  injury  results  from  his  shipping 
dangerous  or  unlawful  merchandise  without  the  knowledge  of  the  owner. 

Fixvjlit. — In  the  general  case  the  shipowner  \\\\\  oidy  be  entitled 
to  the  agreed-ou  freight  provided  that  he  carries  out  his  contract  and 
delivers  the  goods  {Metcalfe,  2  Q.  B.  U.  42o).  Freiglit  pro  rata  itincris  can 
be  demanded  if,  on  the  facts  of  the  case,  it  is  held  there  has  been  an  agree- 
ment, express  or  implied,  on  the  part  of  the  merchant,  to  voluntarily  take 
delivery  of  the  goods  at  a  port  short  of  |the  destination,  and  to  pay  j9?'o  rata 
freight  therefor  {The  SoUomdcn,  L.  R.  1  A.  &  E.  297).  If  the  merchant 
requires  delivery  of  the  goods  at  a  port  other  than  the  port  of  destination, 
when  the  shipowner  is  willing  to  make  delivery  at  that  port,  full  freight 
will  be  due.  In  case  the  ship  is  damaged  by  excepted  perils,  the  owner  may 
tranship  the  goods  and  deliver  them,  and  so  earn  the  freight.  If  the  ship 
is  abandoned,  no  freight  is  due  though  the  ship  is  brought  in  and  the 
goods  delivered  {The  Kathleen,  4  L.  R.  A.  &  E.  269  ;  The  Arno,  11  T.  L  R.  453). 
Ereight  is  due  however  damaged  the  goods  may  be,  unless,  indeed,  they 
have  lost  their  identity  (Dickson,  13  S.  L.  R.  401 ;  Asfar  (1895),  2  Q.  B. 
196;  affd.  C.  A.  12  T.  L.  R.  29). 

By  the  terms  of  the  charter  the  freight  may  be  payable  in  any  event, 
ship  lost  or  not  lost  {Leitch,  7  M.  150).  By  the  law  of  England,  freight  pay- 
able in  advance  is  not  recoverable  back  if  the  ship  be  lost  on  the  chartered 
voyage  (Oriental  S.  S.  Co.  (1893),  2  Q.  B.  518).  It  is  still  unsettled 
whether  the  law  of  Scotland  is  the  same ;  but  if  the  charter  provide 
that  the  merchant  is  to  be  allowed  a  deduction  from  the  advance,  to  enable 
him  to  insure  the  advance,  he  cannot  recover  the  amount  if  the  ship  has 
been  lost  by  perils  insured  against  (Watson  &  Co.,  L.  R.  2  Sc.  App.  304). 
If,  under  the  charter,  a  lump  freight  is  payable  for  the  cargo,  it  is  not 
necessary,  to  recover  the  freight,  that  the  whole  cargo  should  arrive,  pro- 
vided part  does  (Merchant  Shipjnng  Co.,  L.  R.  9  Q.  B.  99). 

In  certain  cases  where  the  cargo  cannot  be  delivered  at  the  port  of  dis- 
charge when  the  ship  reaches  there,  the  ship  can  claim  compensation  in 
the  nature  of  further  freight  (known  as  back  freight),  in  respect  of  carrying 
the  goods  to  a  port  where  they  can  be  delivered  (cargo  ex  Arejos,  L.  R.  .")  A. 
&  E.  568  ;  4  A.  &  E.  13  ;  5  P.  C.  134). 

Reference  must  be  made  to  special  text-books  for  the  various  questions 
that  arise  on  the  terms  of  charters,  as  to  the  calculation  of  freight,  and 
the  construction  of  charters  with  regard  to  the  payment  thereof. 

In  the  absence  of  indication  in  the  contract  or  usage  to  the  contrary, 
freight  is  payable  on  the  quantity  shipped  in  cases  where  the  goods, 
owing  to  expansion  or  shrinkage,  are  larger  or  smaller  at  the  port  of 
discharge  compared  with  the  port  of  shipment  (Gihson,  10  Ex.  622)  ;  but  the 
matter  is  now  generally  determined  by  contract.  Weighing,  where  necessary, 
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at  the  port  of  discharge  has  to  be  done  by  the  ship,  unless  there  is  usage  or 
bargain  other%vise  {Coulthurst,  L.  E.  1  C.  P.  649). 

If  the  master  grants  a  number  of  bills  of  lading  and  inserts  therein  the 
freight  payable  in  respect  of  the  particular  goods,  the  owner  will,  in  a 
question  with  third  parties,  only  have  right  to  hold  the  goods  for  the 
freight  payable  therefor.  So,  if  the  charter  freight  is  a  rate  freight,  say 
per^ton,  the  goods  can  only  be  held  for  the  freight  applicable  to  the  parcel, 
unless  the  bill  of  lading  clearly  gives  a  lien  for  the  whole  freight  {Gardner, 
15  Q.  B.  D.  154).  But  in  a  Scoteh  case  this  was  held  to  have  been  done 
by  a  reference  to  "  other  conditions  as  per  charter  party,"  though  a  rate 
freight  was  specified  (Lamb,  9  E.  482).  In  the  case  of  a  lump  freight,  the 
shipowner  may  hold  any  one  parcel  for  the  whole  chartered  freight. 

A  claim  for  freight  may  be  met  by  a  counter  claim  for  damage  to  cargo 
(Tai/lor,  9  S.  113). 

Zieii. — At  common  law  the  owner  has  a  lien  over  the  goods  on  board  for 
the  freight.  He  may  by  the  terms  of  the  charter  waive  the  lien,  e.g.  by 
acjreeing  to  take  payment  on  terms  inconsistent  with  retaining  possession 
tfll  thelVeight  is  paid  {Tamvaco,  L.  E.  1  C.  P.  363).  The  implied  lien  for 
freight  is  for  freight  proper,  and  does  not  extend  to  cases  of  payment,  e.g. 
of  a  sum,  ship  lost  or  not  lost,  because  this  is  not  freight  proper,  as  it  is 
payable  whether  the  services  are  rendered  or  not. 

Special  provision  is  made  by  the  Merchant  Shipping  Act,  1894,  for  the 
owner  preserving  possession  while  landing  the  goods  (ss.  494  ct  seq.). 
There  is  also  a  lien  for  general  average  contributions  due  by  cargo,  or  for 
special  expenses  incurred  in  preserving  the  cargo,  but  not  impliedly  for 
other  claims  by  the  shipowner,  though  it  is  common  to  contract  for  a 
lien  for  demurrage  and  in  certain  other  cases. 

Dead  Freight. — This  subject  will  be  treated  separately. 
Special  Provisions. — The  reciprocal  rights  and  obligations  of  the  parties 
to  the  charter  can  of  course  only  be  indicated,  but,  as  has  already  been 
said,  any,  or  all  of  them,  may  be  affected  by  express  bargain.  In  certain 
cases  the  effect  is  to  make  proof  of  custom  inadmissible,  because  contra- 
dictory of  the  written  contract,  e.g.  when  the  charter  bargains  that  goods 
are  to  be  brought  to  and  taken  from  alongside  at  merchants  risk  and 
expense,  a  custom  that  the  ship  pays  for  lighterage  is  not  admitted  (  The  Nifa, 
ut  supra ;  Holman,  quoted  in  Carver,  2ncl  ed.,  463). 

Frequently  provision  is  made  for  the  ship  proceeding  to  load  or  dis- 
charge at  a  safe  port,  or  so  near  thereto  as  she  can  safely  get.  The  port 
must  not  only  be  safe  for  the  ship  to  lie  at,  but  safe  for  her  to  leave  as  a 
loaded  ship.  It  has  been  held  that  charterers  who,  having  an  option  to 
name  ports  of  loading,  named  a  harbour  with  a  bar,  which  required  the  ship 
to  take  a  certain  portion  of  her  cargo  outside  the  bar,  were  in  breach  of  the 
contract  {Charpentier,  15  L.  S.  E.  726).  The  words  "so  near  thereto  as 
she  can  safely  get,"  do  not  merely  refer  to  physical  obstacles  _  to  the  ship 
getting  to  the  port,  but  to  any  cause  which  prevents  her  reaching  the  port 
in  a  reasonable  time  {Dahl,  6  App.  Ca.  38).  The  fact  that  the  ship  cannot 
reach  the  port  immediately  will  not,  however,  justify  her  in  requiring  the 
charterer  to  take  delivery  at  the  nearest  place  she  can  get  to.  She  must 
wait  a  reasonable  time,  e.g.  for  spring  tides,  if  by  so  doing  she  can  reach 
the  named  port.  The  place  so  near  thereto  must,  it  has  been  said,  be 
within  reasonable  reach  of  the  named  port — within  what  is  known  as  the 
ambit  of  the  port  (Schilizzi,  4  El.  &  Bl.  873). 

There  have  been  conflicting  decisions  in  Scotland  and  England  on  the 
question  whether  a  ship,  able  to  reach  her  port  by  discharge  of  part  of  her  cargo, 
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is  or  is  not  bound  so  to  discharge  part,  at  all  events  if  the  merchant  offers 
to  pay  the  expense,  and  then  to  proceed  to  her  named  port  {HiUstrom,  8  M. 
463  ;  The  Alkamhra,  L.  R.  6  P.  U  G8 ;  Reynolds  &  Co.  (1890),  I  Q.  B.  58G ; 
but  see  Nielsen,  16  Q.  B.  D.  67).  The  Scottish  case,  if  it  decided  she  is  so 
bound,  being  the  earlier  in  date;,  it  is  submitted  should  now  be  held  overruled. 
JJemi/rj-di/r. — rroviKioii  is  made  in  most  chiirters  ftjr  the  time  to  be 
occupied  in  loading  and  discharge;  how  the  time  is  to  be  calculated ;  and 
the  agreed-on  sum  to  be  paid  if  the  ship  is  detained.  This  subject  will  be 
considerccl  \nu\vr  LJie  head  l)l<:MUl{RAf;K. 

Cdiiec/lliifj  Clause. — By  a  clause  known  as  the  cancelling  clause,  it  is 
often  agreed  that  if  tlie  ship  does  not  reach  her  loading  port,  or  is  not 
ready  to  load  by  a  named  date,  the  charterers  have  right  to  cancel  the 
chiirter.  Tlie  charterer  is  only  bound  to  exercise  his  option  when  the  ship 
arrives  at  the  ])()rt,  or  is  ready  to  load  ;  and  in  the  latter  case  the  ship  is  not 
ready  unless  her  whole  h(jkls  are  at  the  charterer's  disposal,  when  he  has 
chartered  the  whole  ship  ( Vaiujhan,  2  T.  L.  R.  33 ;  Grampian  S.  S.  Co.,  9 
T.  L.  R.  210  ;  The  Austin  Friars,  10  T.  L.  R.  633). 

Cesser  Clause. — Another  important  clause  on  which  there  has  been 
much  litigation  is  that  known  as  the  cesser  clause,  whereby  it  is  commonly 
provided  that  the  charterer's  whole  responsibility  is  to  cease  on  shipment 
of  the  cargo,  the  shipowner  having  a  lien  for  freight,  dead  freight,  and 
demurrage.  The  general  rule  is  that  such  clauses  relieve  the  charterer 
of  claims  in  respect  of  matters  after  the  ship  has  sailed  on  her  voyage 
with  the  cargo  and  at  the  port  of  discharge,  and  of  those  claims  prior 
to  shipment  of  the  cargo,  and  at  the  port  of  loading,  for  which  the  ship- 
owner has,  by  the  terms  of  the  charter,  any  remedy  given  him,  but  leave 
the  charterer  liable  to  claims  so  far  as  the  owner  has  no  remedy  whatever, 
unless  he  can  clahn  against  the  cliarterer.  Accordingly,  where  a  ship  was 
detained  at  her  port  of  loading,  not  only  for  the  agreed-on  number  of  lay 
days  in  respect  of  which  demurrage  was  payable,  but  for  a  further  period, 
in  respect  of  which  tliere  was  a  claim  of  damages  for  breach  of  the  charter 
by  detention  of  the  ship,  the  charterer  was  relieved  of  the  demurrage,  as 
the  owner  liad  by  tlie  contract  a  lien,  but  had  to  meet  the  claim  of  damages 
in  respect  no  lien  was  given  therefor  {Gardiner  &  Co.,  16  R.  658;  Clink 
(1891),  1  Q.  B.  625;  Dtinloii  &  Sons  (1892),  1  Q.  B.  507).  The  same 
principle!  has  been  applied  as  regards  freight  for  which  there  was  no  lien 
{Hansen,  1894,  1  Q.  B.  612). 

It  must,  however,  be  observed  that  if  the  terms  of  the  charter  are 
absolutely  clear,  they  will  be  enforced,  however  apparently  unjust. 

Neijliijenee  Clause  and  other  Clauses  of  Exceptions. — The  charter,  as  now 
framed,  generally  contains  a  clause  which  frecpiently  runs  as  follows : 
"  The  act  of  God,  the  Queen's  enemies,  fire,  perils  of  the  sea,  and  all  and 
every  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever 
nature  or  kind  soever  excepted."  If  this  clause  occurs  in  a  bill  of  lading, 
it  is  for  the  l)eiu!fit  of  the  shipowner  ;  ])ut  as  the  charter  is  a  mutual  contract, 
it  is  a  question  in  eacb  case  wlu'ther  the  exceptions  in  it  are  mutual 
or  not  (cf.  Scrutton,  3rd  ed.,  171  :  and  Carver,  '2\u\  ed.,  157).  The 
usual  practice  is  to  insert  the  word  "  mutually  "  when  it  is  meant  that  the 
charterer  shall  take  benefit  of  the  exceptions  {Bruce,  24  L.  J.  Ex.  321) ; 
and  unless  this  is  done,  or  the  clause  as  framed  indicates  it  is  meant  to  be 
a  mutual  clause,  it  is  submitted  the  exceptions  should  be  treated  as  for  the 
ship's  benefit.  After  long  controversy,  it  is  now  settled  that  "  perils  of  the 
sea"  and  such  other  phrases,  when  used  in  relation  to  the  contract  of 
affreightment,  have  the  same  meaning  as  when  used  in  policies  of  insui'- 
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ance  {Tlic  Xantlio,  12  App.  Ca.  503;  Hamilton,  12  App.  Ca.  518).  The 
former  of  these  cases  settled  that  damage  by  collision  at  sea  due  to  no  fault 
on  the  part  of  the  carrying  ship,  but  to  fault  of  the  other  ship,  is  a  peril  of 
the  sea  within  the  exception  in  the  contract,  overruling  an  earlier  case. 
So  far  as  necessary,  these  special  exceptions  will  be  examined  elsewhere. 
But  it  must  be  kept  in  view  that  the  liability  of  the  insurer  and  of  the  ship- 
owner depends  on  different  considerations.  Under  a  policy  of  insurance 
by  which  a  ship  is  insured  from  loss  by  perils  of  the  seas,  the  underwriters 
are  liable  to  pay  for  a  loss  due  to  these  perils,  though  In^ought  about  by  the 
negligence  of  the  assured's  servants,  for  under  the  insurance  contract  the 
law  regards  only  the  proxima  causa.  In  the  same  case,  the  shipowner  may 
have  excepted  perils  of  the  seas  from  his  agreement  to  fulfil  the  contract  of 
affreightment,  but  he  is  nevertheless  liable  in  damages  to  the  charterer, 
because,  while  the  loss  is  one  due  to  the  perils  excepted,  lie  cannot  found  on 
the  exception  in  the  case  of  a  person  with  whom  he  has  contracted  to  carry 
goods,  when  the  real  explanation  is  that  the  casualty  has  been  brought 
about,  or  materially  contributed  to,  by  the  negligence  of  those  for  whom  he 
is  liable.  So  soon  as  this  is  ascertained,  he  is  responsible.  In  such  cases 
the  onus  of  proof  shifts  from  time  to  time.  Once  the  shipowner  has  shown 
that  the  loss  has  been  primd  facie  due  to  perils  of  the  sea,  it  is  for  the 
merchants  to  prove  that  there  was  negligence;  but  the  facts  themselves  may 
easily  raise  a  presumption  of  fault,  which  the  shipowner  must  redargue 
{Williams,  11  E.  982  ;  Cunnimjham,  16  E.  295). 

The  cardinal  rules  in  construing  exceptions  in  favour  of  shipowner 
or  merchant,  which  purport  to  relieve  them  from  the  ordinary  legal  liability 
implied  by  the  contract,  are:  (a)  that  it  is  for  the  party  pleading  the 
exception  to  bring  himself  within  it,  and  prove  that  it  applies ;  (6)  that  the 
clause  is  construed  so  as  to  restrict,  no  more  than  is  necessary  to  give  it 
a  reasonable  meaning,  the  legal  liability,  but  (c)  that  its  clear  terms  will 
be  enforced.  Sometimes  in  charters,  and  very  commonly  in  bills  of  lading, 
there  are  long  lists  of  exceptions  which  provide  for  almost  every  conceiv- 
able case,  and  it  is  impossible  to  do  more  than  refer  to  some  illustrative 
examples.  As  the  exception  of  perils  of  the  seas  does  not  exclude  liability 
for  a  loss  from  these  perils  due  to  negligence,  so  an  exception  of  "  leakage  "  or 
"  breakage  "  is  satisfied  by  holding  that  it  relieves  the  owner  from,  in  the 
first  instance,  accounting  for  the  damaged  state  of  the  goods,  and  therefore 
does  not  relieve  him,  if  the  merchant  affirmatively  proves  that  the  injury 
is  due  to  the  negligence  of  those  in  charge  of  the  ship  {Mocs,  Moliere,  & 
Tromp,  5  M.  988  ;  Horsley,  ut  sup.). 

Accordingly,  owners  very  generally  further  protect  themselves  by  a 
negligence  clause,  which  varies  in  different  cases  (see,  e.g..  The  Accomac, 
15  P.  D.  208;  The  Crcssinrjton  (1891),  P.  152;  The  Southgate  (1893), 
P.  329  ;  Gilroy,  ut  supra).  It  sometimes,  though  rarely,  exempts  the  owner 
from  responsibility  for  an  unseaworthy  ship,  and  not  uncommonly  does 
so,  "provided  all  reasonable  means  have  been  taken  to  make  the  ship 
seaworthy."  In  this  latter  form  it  is,  perhaps,  not  unreasonable,  as  it  has 
been  held  a  latent  defect  in  the  ship  exposes  the  owner  to  claims  in 
respect  of  his  implied  undertaking  that  the  ship  is  seaworthy  when  she 
starts  on  her  voyage  {The  Glenfruin,  10  P.  D.  103).  Under  a  contract 
freeing  the  shipowner  from  liability  for  unseaworthiness  not  due  to  want  of 
reasonable  diligence  on  the  part  of  the  owners,  it  has  been  held  that  the 
owner  is  not  protected  if  there  has  been  negligence  on  the  part  of  his  ser- 
vants, e.g.  the  ship's  carpenter  {Dohell,  1895,  ut  supra).  But  the  negligence 
clause  does  not  relieve  the  shipowner  of  the  condition  to  have  the  ship  sea- 
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worthy  unless  clear  words  are  used  {Steel  &  Craig  &  Gilroy,  ut  supra ;  owners 
of  cargo  of  Maori  King  (breakdown  of  refrigerating  machinery),  ut  su2)ra). 

An  ordinary  form  of  negligence  clause  is  one  which  provides  that  the 
negligence  of  the  masters,  mariners,  and  crew  in  the  navigation  of  the  ship 
is  always  excepted ;  but,  as  has  been  indicated,  the  clause  often  goes  far 
beyond  this,  and,  if  unequivocal,  it  will  be  given  effect  to.  Bad  stowage 
by  stevedores  is  not  covered  by  the  clause  without  words  to  that  effect 
{Hayn,  ut  skjk).  Indeed,  it  has  been,  held  that  bad  stowage  is  not 
part  of  the  "navigation  and  management  of  the  ship"  within  the  meaning 
of  these  words  as  used  in  an  exemptive  clause  in  bills  of  lading  or  charter 
(The  Fcrro  (1893),  P.  38).  But  if  the  words  of  exception  cover  servants 
or  agents  of  the  owners  in  the  navigation  of  the  ship,  or  othervnse,  this  will 
exclude  liability  for  bad  stowage  (Jkicrschnan,  1895,  2  Q.  V>.  J).  301). 

A  question  has  been  raised  whether  the  exceptions  ajiply  from  the  time 
the  goods  reach  the  shipowner's  hands,  or  only  after  the  voyage  begins. 
If  applicalde  to  the  earlier  period,  they  will  be  so  applied  {2 he  Carron 
Far/,;  15  T.  D.  203  ;  lYorman,  25  Q.  B.  I).  475). 

If  the  parties  agree  that  goods  are  to  be  carried  at  owner's  risk  (that  is, 
the  goods  owner's  risk),  this  is  held  to  mean  that  there  is  to  be  no  claim 
in  respect  of  negligence  on  the  voyage  {Muir,  Wood,  ct-  Co.,ut  sujrra),  and  no 
further  specification  is  necessary.  But  if  the  goods  are  jettisoned,  the 
owner  has  a  claim  to  average  contribution  from  the  ship,  notwithstanding 
the  clause  {Burton,  12  Q.  B.  D.  218). 

Of  recent  years,  charterers  and  shippers  have  frequently  insisted  on 
exceptions  in  their  favour,  with  tlie  object  of  relieving  them  from  claims 
in  respect  of  failure  to  timeously  furnish  or  take  delivery  of  the  cargo. 
The  same  rules  are  applied  in  the  construction  of  these  exceptions  as  is 
done  in  the  case  of  exceptions  in  favour  of  the  ship.  Thus  a  clause  pro- 
viding that  "  detention  by  frost,  floods,  riots,  and  strikes  of  workmen  .  .  . 
not  to  be  reckoned  lay  days,"  was  held  not  to  exempt  the  charterer  from 
delay  in  bringing  the  cargo  into  the  particular  dock  where  the  ship  was 
loading,  as  the  clause  could  be  read  as  applicable  only  to  actual  delay  in 
loading,  and  the  charterer's  duty  was  to  have  the  cargo  forward  {Ka>/,  10 
Q.  B.  i).  241.  See  also  Grant,  9  A]ip.  Ca.  470 ;  The  Granite  Cit>i  S.  S  Co., 
19  11.  124;  Gardiner,  etc.,  20  1\.  414).  On  the  other  hand,  if  the  provision 
is  clear,  and  the  charterer  brings  himself  within  it,  he  will  have  effect 
given  to  it  {Letrichcux,  19  R.  209 ;  Lilly  Co.,  22  R.  278 ;  Smith  &  Service, 
(1894),  1  Q.  B.  174;  Crawford  c&  Roivat,  Com.  Ca.  i.  277). 

Dissolution  of  Charter. — In  the  case  of  a  contract  subject  to  so  many  risks 
as  the  contract  of  affreightment,  occasion  arises  to  consider  how  and  in  what 
cases  it  falls  to  be  held  dissolved  without  exposing  either  party  to  a  claim 
for  breach  of  contract.  If,  e.g.,  the  ship,  owing  to  excepted  perils,  does  not 
reach  her  port  of  loading  until  the  whole  object  of  the  venture  has  been  lost 
{Jackson,  L.  R.  10  C.  P.  125),  or  if,  after  the  date  of  the  contract,  the  port  of 
loading  is  blockaded  with  no  prospect  of  cessation  {Geipel,  L.  R.  7  Q.  B.  404), 
in  such  cases  either  party  can  put  an  end  to  the  charter  without  claim. 

Once  the  cargo  has  been  loaded,  the  Courts  will  be  more  slow  to  hold  the 
contract  dissolved,  than  where  performance  has  not  begun  (see  Geipel,  ut 
supra) ;  but  in  neitlier  case  will  what  is  held  to  be  a  mere  temporary  hin- 
drance or  obstacle  justify  a  party  in  throwing  up  the  charter,  or  not  executing 
it  according  to  its  terms  {Metcalfe,  ut  supra;  Gijford  cO  Co.,  d  M.  1045). 
The  question  whether  or  not  the  cause  is  of  so  permanent  a  character  as  to 
justify  dissolution  or  refusal  to  carry  out  the  exact  terms  of  the  contract,  is 
one  to  be  determined  having  regard  to  the  whole  circumstances. 
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A  shipowner  is  liable  in  damages  if  he  abandons  the  chartered  voyage 
becanse  his  ship  has  been  damaged,  unless  either  the  ship  is  so  damaged  she 
cannot  go  on  even  after  reasonable  repairs,  or  the  circumstances  are  such  as 
to  make  it  quite  unreasonable,  from  a  business  point  of  view,  to  complete 
the  charter  {Assieurazioni  Generali  Co.,  1892,  2  Q.  B.  652). 

If  circumstances  unforeseen  arise  which  make  the  exact  performance  of 
the  contract  impossible,  the  Court  will  in  special  cases  imply  an  obligation 
to  do  what  is  reasonable.  Where  a  sliip  was  chartered  with  right  to  the 
charterer  to  order  her  either  to  Dunkirk  or  Dover,  the  charterer,  a  German, 
having  ordered  her  to  Dunkirk,  thereafter  the  war  between  France  and 
Germany  broke  out,  it  w^as  held  that  the  ship  w^as  entitled  to  deliver  the 
goods  at  Dover  (The  Tcutonia,  L.  E.  4  P.  C.  171).  But  where  a  cliarterer 
had  right  to  name  any  one  of  several  places  of  discharge  on  the  Thames, 
he  was  held  entitled  to  name  a  place  at  which  a  strike  was  going  on,  and  to 
take  the  benefit  of  an  exemptive  strike  clause,  though  there  was  no  strike 
at  the  other  places  {Bulinan  (1894),  1  Q.  B.  179). 

Questions  also,  of  course,  frequently  arise  whether  a  Ijreach  of  charter 
entitles  the  other  party  to  repudiate  the  contract,  or  only  to  claim  damages. 
The  general  principles  which  regulate  such  questions  are  those  applicable 
to  miitual  contracts.  English  cases  must  be  applied  with  caution ;  and  it 
must  be  remembered  that  in  Scotland  the  ordinary  rule  is  that  breach  of  a 
material  part  of  a  mutual  contract  by  one  party  entitles  the  other  to  refuse 
to  perform  his  share.  At  the  same  time,  once  the  charter  has  been  in  part 
implemented  by  shipping  the  cargo,  it  is  difficult,  and  in  most  cases  unjust, 
to  rescind  or  put  an  encl  altogether  to  the  contract ;  and  then,  in  accord- 
ance with  general  principles,  and  subject  to  special  cases,  some  of  which 
have  been  already  noted,  damages  are  given  f(jr  the  breach,  and  the  charter 
cannot  be  repudiated. 

BcwuKjcH. — The  measure  of  damages  in  sliipping  contracts,  and  questions 
as  to  whether  claims  are  too  remote  to  be  allowed,  are  also  to  be  ascertained 
by  reference  to  general  principle. 

The  ordinary  measure  of  damage  in  the  case  of  refusal  to  load  ])y  the 
ship  or  merchant  is  the  difference  between  chartered  and  current  freight, 
plus  any  reasonable  expense  incurred.  But  this  is  subject  to  large  varia- 
tion, according  to  special  circumstances. 

It  has  been  held  that  loss  of  special  profit  on  a  cargo  cannot  be  claimed 
unless  at  the  time  of  the  charter  the  sale-contract  was  so  communicated  as 
to  be  in  view  of  both  parties  {The  Parana,  2  P.  D.  118).  Shipowner  and 
freighter  must  both  take  reasonable  steps  to  diminish  the  loss  due  to  a  breach 
of  contract  by  the  other.  In  the  case  of  the  shipowner  failing  to  carry  on 
goods  timeously,  the  merchant  may,  so  long  as  he  acts  reasonably,  send 
them  on  at  increased  expense  by  another  and  quicker  route  so  as  to  reach 
in  time,  and  charge  tlie  ship  therefor  {Fislccr,  llemvick,  &  Co.,  10  E.  824). 
Where  a  ship  was  described  in  the  charter  "  as  now  sailed  or  about  to 
sail,"  failure  to  satisfy  this  condition  was  held  sufficient  to  entitle  the 
charterer  to  repudiate  the  contract,  thougli  in  the  particular  case  he  was 
held  to  have  waived  his  right  and  could  only  claim  damages  (Bcntsen 
(No.  2),  (1893),  2  Q.  B.  274).  As  we  have  seen,  a  charterer  who  agrees  to 
load  a  full  cargo  on  Ijoard  a  ship  has  not  the  right  to  ship  cargo  on  deck  in 
the  absence  of  custom  or  Ijargain  ;  and  while  the  shipowner  may  be  liable  in 
damages,  if  any,  if  he  carries  goods  on  deck  under  such  a  charter,  the 
charterer  cannot  claim  the  freight  earned  (Wills  d''  Co.,  ut  supra).  A 
charter  contained  an  exception  of  fire  which  applied  to  the  charterer.  A 
large  portion  of  the  intended  cargo  was  burned.     The  charterer  was  held 
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bound  to  supply  tlio  baluuce  of  the  cargo,  and  the  shipowner  entitled  to 
fill  up  th(!  ship  with  cargo  so  long  as  he  did  not  unreasonably  delay  her 
sailing,  and  to  keep  the  freight  for  himself  (Aitken,  Lilburn,  &  Co.  (1894),  1 
Q.  B.  773).  These  examples  may  to  some  extent  indicate  the  lines  on  which 
general  jirinciplcs  have  been  applied  to  the  contract  under  C(jnsideration. 

See  AvKUACK  ;  Uill  of  Lading  ;  Dead  Fkeight  ;  Demuui:a(.;e  ;  Mutual 
Contkact;  DaMxMUmFatale;  Naut^e.Ca upon es, etc.;  Perils  of  the  Seas;  etc. 

Scrutton  on  Charter  Parties  and  Bills  of  Lailimj ;  Carver  on  Carriage  of 
Goods  by  Sea  ;  Abbott  on  Shippiny  (i;3th  ed.);  Black,  Scottish  Shipping  Cases. 


Chartered  Accountant. — Chartered  accountant  is  the  pro- 
fessional designation  used  by  accountants  who  are  members  of  one  or  other 
of  the  three  societies  of  accountants  in  Scotland,  which  are  incorporated  by 
Royal  Charter.  These  tliree  societies  are : — "  The  Society  of  Accountants 
in  Edinburgh,"  which  received  its  charter  in  1854;  "The  Institute  of 
Accountants  and  Actuaries  in  tJlasgow,"  which  received  its  charter  in 
1855 ;  and  "  The  Society  of  Accountants  in  Aberdeen,"  which  received  its 
charter  in  1807.  The  members  of  these  three  societies  also  use,  for  pro- 
fessional purposes,  the  initial  letters  "  C.A."  to  represent  the  words 
"  chartered  accountant."  While  in  the  present  state  of  the  law  it  is  open 
to  any  one  who  pleases  to  practise  in  Scotland  as  an  accountant,  no  one 
who  is  not  a  member  of  a  chartered  society  is  entitled  to  call  himself  a 
"  chartered  accountant,"  or  to  use  the  letters  "  C.A."  as  a  professional 
designation  {Society  of  Accountants  in  Ediiiburyh,  1893,  20  R.  570). 

The  ordinary  method  of  admission  to  any  one  of  these  societies  is  by 
examination  following  upon  apprenticeship  to  a  chartered  accountant. 
The  tliree  societies  liave  a  joint  examining  board.  An  apprentice,  who 
must  be  at  least  seventeen  years  of  age  at  the  commencement  of  his 
apprenticeship,  is  required  to  pass  a  preliminary  examination  in  general 
knowledge,  prior  to  or  within  six  months  after  the  date  of  his  indenture.  A 
graduate  of  any  University  of  the  United  Kingdom,  however,  or  a  person  who 
has  obtained  the  Government  school  leaving-certificate,  or  who  has  passed  an 
examination  which,  in  tlie  opinion  of  the  general  examining  board,  is 
equivalent  to  the  preliminary  examination,  is  exempt  from  that  examina- 
tion. After  one  year  of  the  apprenticeship  has  been  served,  and  at  least 
one  year  before  he  presents  himself  for  the  final  examination,  the  appren- 
tice is  required  to  pass  an  "  intermediate  examination  "  in  mathematics  and 
professional  knowledge,  including  book-keeping.  The  final  examination 
takes  place  after  the  term  of  apprenticeship  has  expired.  Before  presenting 
himself  for  it,  the  candidate  must  have  attended  a  class  of  Scots  L<iw  at  a 
Scottish  University,  and  such  other  classes  as  may  be  prescribed  by  the 
rules  of  the  particular  society  which  he  wishes  to  join.  The  subjects  of  the 
final  examination  are  the  law  of  Scotland,  the  elements  of  actuarial  science 
and  of  political  economy,  and  the  general  business  of  an  accountant.  The 
period  of  apprenticeship  which  must  be  served  is,  in  the  cases  of  the  Edin- 
burgh society  and  the  Aberdeen  society,  five  years,  and  in  the  case  of  the 
Glasgow  institute,  four  years.  The  Edinburgh  society  exacts  an  apprentice- 
ship fee  of  one  hundred  guineas,  and  an  admission  fee  of  one  hundred 
guineas.  The  (Jlasgow  institute  has  no  apprenticeship  fee,  and  the 
admission  fee  is  fifty  guineas.  The  Aberdeen  society  has  an  apprenticeship 
fee  of  twenty-five  guineas,  and  an  admission  fee  of  forty  guineas.  The  Glasgow 
institute  admits  as  associates  persons  who  are  training  to  become  members. 
These  associates  must  pass  an  examination  and  pay  certain  fees,  upon  which 
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they  are  entitled  to  some  of  the  privileges  of  the  institute,  but  have  no 
voice  in  the  iuanan;ement  or  interest  in  the  funds  of  the  institute.  The 
Council  of  the  Glasgow  Institute  has  also  power  to  admit  as  members  of 
the  Institute,  in  certain  circumstances  and  upon  certain  conditions,  account- 
ants of  good  standing  and  of  at  least  ten  years'  practice,  without  requiring 
them  to  serve  an  apprenticeship.  Each  society  possesses  a  hall  and  library 
for  the  use  of  its  members.  The  Edinburgh  society  also  has  invested  a 
large  sum  of  money  in  connection  with  a  fund  to  provide  annuities,  etc.,  to 
the  members,  and  to  their  widows  and  representatives,  under  "  The  Edin- 
burgh Chartered  Accountants'  Annuity,  etc..  Fund  Act,  1887"  (50  Vict.  c. 
11).  This  fund  at  present  amounts  to  over  £20,000.  At  the  present  time 
(189G),  there  are  -'510  members  in  the  Edinburgh  society,  244  members  and 
192  associates  in  the  Glasgow  institute,  and  32  members  in  the  Aberdeen 
society. 

The  "  Institute  of  Chartered  Accountants  in  England  and  Wales " 
obtained  its  charter  in  1880.  Its  members  are  divided  into  "Eellows"  and 
"  Associates,"  the  former  being  entitled  under  the  charter  to  use,  as  a  profes- 
sional designation,  the  letters  "  F.C.A.,"  and  the  latter  the  letters  A.C.A." 

The  business  of  an  accountant  is  of  a  varied  nature.  The  auditorships 
of  the  vast  majority  of  public  bodies  and  public  companies,  as  well  as  of 
many  private  businesses,  are  held  by  accountants.  By  a  bill  at  present 
before  Parliament,  it  is  proposed  to  make  it  obligatory  upon  every  company, 
registered  under  the  Companies  Act,  to  have  an  annual  audit  of  their 
accounts,  as  it  is  at  present  obligatory  upon  banking  companies  constituted 
since  the  passing  of  the  Companies  Act  of  1879.  There  have  been  several 
recent  decisions  in  England  as  to  the  duties  of  an  auditor,  and  as  to  his 
responsibility.  It  has  been  held  that  his  duty  is  not  confined  to  verifying 
the  arithmetical  accuracy  of  the  balance-sheet,  but  that  he  is  bound  to 
inquire  into  its  substantial  accuracy,  and  that  he  is  not  entitled  to  rely  upon 
the  manager's  certificate,  as  to  the  value  of  the  stock-in-trade,  if  an  ordin- 
ary careful  examination  of  the  books  should  have  made  him  suspect  the 
truth  of  it  {Leeds  Estate  Building  Co.,  1887,  36  Ch.  D.  787 ;  Kingstoii  Cotton 
Mill  Co.  [1896],  1  Ch.  I).  331).  Failure  to  use  reasonable  skill  and  diligence 
will  render  an  auditor  liable  in  damages  {Leeds  Estate  Building  Co.,  ut  supra), 
if  the  direct  result  of  the  failure  is  pecuniary  loss  {Kingston  Cotton  Mill  Co., 
ut  siqjra),  but  a  mere  error  of  judgment  will  not  make  him  liable  (see  Purves, 
1845,  4  Bell's  App.  46).  It  has  been  held  in  England  that  an  auditor  is  an 
officer  of  the  company  in  the  sense  of  s.  10  of  the  Companies  (Winding-up) 
Act  of  1890  (53  &  54  Vict.  c.  63),  which  is  practically  a  re-enactment  of 
8.  165  of  the  Companies  Act  of  1862,  and  that  if  he  is  guilty  of  misfeasance, 
or  breach  of  duty,  he  may  be  made  liable  in  proceedings  under  that  section 
{London  and  General  Bank  [1895],  2  Ch.  166,  673;  Kingston  Cotton  Mill  Co. 
[1896],  1  Ch.  D.  6).  (See  Joint  Stock  Company.)  An  accountant  is  also  the 
person  usually  selected  to  act  as  trustee  upon  a  bankrupt  estate,  and  the 
appointment  of  judicial  factor  or  curator  bonis  is  very  frequently  conferred  by 
the  Court  upon  an  accountant.  Where  an  action  of  count  and  reckoning,  or 
of  ranking  and  sale,  or  any  other  action  involving  an  accounting  between  the 
parties,  is  before  the  Court,  a  remit  is  usually  made  to  an  accountant  to  pre- 
pare a  state  of  accounts  or  a  scheme  of  ranking  and  division.  Where  such 
a  remit  is  necessary,  the  assistance  of  the  accountant  may  be  obtained  by 
the  Court  in  settling  the  terms  of  tlic,  remit,  or,  after  In's  report  has  been 
lodged,  in  preparing  the  draft  of  the  judgment  of  the  Court  (Court  of  Session 
Act,  1868,  31  &  32  Vict.  c.  100,  ss.  81,  87).  An  accountant  to  whom  a 
remit  has  been  made  has  power  to  compel  the  production  of  documents,  and 
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the  attendance  of  parties  and  witnesses,  and,  in  default  of  such  production 
or  attendance,  he  may  i)ruceed  ex  parte  (ss.  S2,  H'A).  lie  has  also  p«j\ver  to 
apply  to  the  Court  fur  directions  on  any  point  of  dilliculty  which  may  arise 
under  the  remit  (s.  84) ;  and  there  is  a  provision  enabling  either  party  to 
bring  under  review  of  the  Court  any  interim  (jrder  or  proceeding  of  the 
accountant,  or  to  ask  the  Court  to  give  him  special  directions  on  any  jtoint 
arising  under  the  remit  (s.  85).  Wiien  the  accountant  has  completed  his 
inquiry,  he  reports  to  the  Court,  in  the  form  of  a  certificate,  the  facts  which 
he  has  found  to  be  established,  and  the  results  at  which  he  has  arrived,  and 
adds  any  necessary  explanations  in  the  form  of  a  note  (s.  8G).  (See  Ek.mit.) 
Many  accountants  also  hold  the  position  of  factor  or  commissioner  upon 
landed  estates,  and  as  such  look  after  the  whole  management  of  them  for 
the  proprietors. 

While  an  accountant  has  not  the  lien  of  a  law  agent  over  documents 
put  into  his  hands  lor  ])rofessional  ])urposes,  it  has  Ijeen  held  that  he  has  a 
right,  under  the  contract  made  with  iiis  emidoyer,  to  retain  such  documents 
until  his  account  for  the  work  done  in  connection  with  them  has  been  paid 
(MeiJde,  1880,  8  R  69 ;  Stewart,  1828,  6  S.  591 ;  Uruce,  IHSo,  13  S.  437). 

There  is  at  present  in  the  House  of  Commons  a  bill  by  which  it  is  pro- 
posed to  regulate  the  profession  of  accountant  on  lines  similar  to  those  on 
which  the  professions  of  law  agents  and  solicitors  and  medical  practitioners 
have  been  organised.  It  is  proposed  to  constitute  a  governing  body,  and  to 
confer  statutory  powers  for  keeping  a  register  of  qualitied  practitioners,  and 
to  enact  that  only  persons  so  registered  shall  be  entitled  to  hold  themselves 
out  to  the  public  as  practising  professional  accountants.  The  bill  would 
also  prohibit  the  use  in  Scotland  of  the  term  "  chartered  "  by  any  account- 
ants in  Scotland  other  than  the  members  of  the  three  existing  chartered 
societies.  (Tiiis  bill  has  now  Ijeen  withdrawn,  as  pressure  of  }»ublic  business 
rendered  its  passing  this  session  impossible.) 


Chaude  lYIellC. — The  ancient  Scottish  Statutes  distinguished 
between  homicide,  which  was  premeditated,  or  forcfhuufjht  felony,  and  that 
which  took  place  on  a  sudden  or  in  chaude  mellc  (hot  broil).  This  distinction 
is  first  noted  in  an  old  Act  of  1371,  and  it  is  preserved  in  1425,  c.  51 ;  1426 
c.  89,95;  1469,  c.  35;  1491,  c.  28;  1535,  c.  23,  and  1555,0.31.  Under  these 
Statutes,  while  no  indulgence  was  granted  in  the  case  of  premeditated 
murder,  the  privilege  of  girth  and  sanctuary  was  allowed  where  the 
homicide  took  place  in  chaude  mellc.  1 1  was  competent,  under  our  ancient 
practice,  to  withdraw  a  refugee  from  the  sanctuary  in  order  that  he  might 
be  tried  ;  but  if  he  then  jjroved  his  allegation  of  chaude  mellc,  he  had  to  be 
returned  to  the  sanctuary,  safe  in  life  and  limb.  It  has  been  said  that  the 
distinction  between  forethought  slaughter  and  homicide  in  chaude  melle  was 
aboHshed  by  the  Act  1661,  c.  22,  and  that  the  distinction  is  no  longer 
recognised  in  i)ractice.  Hume,  however,  shows  conclusively  that  the  latter 
form  of  homicide  is  really  dealt  with  in  the  Statute  of  1661  as  casual 
homicide,  anil,  as  such,  is  punishable  by  an  arbitrary  penalty.  (See  Casual 
Homicide.)  There  can,  moreover,  be  no  doubt  that  the  distinction  between 
these  two  forms  of  homicide  still  exists  in  practice,  though  the  names  have 
become  obsolete.  Homicide  in  rixa  or  chaude  mellc  is  never  punished  as 
murder.  It  is  culpable  homicide,  and  is  punishable  by  an  arbitrary 
sentence. — [Hume,  i.  240  ;  Ersk.  iv.  4.  40.] 

In  the  law  of  England,  the  phrase  cha7icc  medley,  or  chaud  medley,  signifies 
a  sudden  encounter  or  afliuy,  and,  by  the  law  of  homicide  of  that  country,  a 
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man  is  excused  or,  it  may  he,  justified  if,  in  a  sudden  affray,  he  defends  him- 
self by  kilUng  his  assailant. — [Staph.  Com.,  12th  ed.,  iv.  42.]     See  Affhay. 


Cheques. — Che([ue  on  a  Banker. — The  Bills  of  Exchange  Act,  1882 
(45  lK:  40  Vict.  c.  61),  Part  iii.  (ss.  73  to  82),  deals  with  and  codifies  the  law 
relating  to  cheques  on  a  banker.  In  the  following  article  the  sections 
referred  to  are  those  of  the  Bills  of  Exchange  Act,  and  where  not  given  in 
detail  will  be  found  in  a  preceding  article  on  Bills  of  Exchange. 

Definition  of  a  Clieque. — (s.  73)  A  cheque,  which  includes  coupons  on 
Colonial  Stock  certificates  (40  &  41  Vict.  c.  59,  s.  7),  is  a  bill  of  exchange 
drawn  on  a  banker  (s.  2),  payable  on  demand  (s.  10).  Except  as  otherwise 
provided  in  this  part,  the  provisions  of  the  Act  applicable  to  a  bill  of 
exchange  payable  on  demand  apply  to  a  cheque  {Maclean,  1883,11  Pt.(H.  L.)l). 
A  cheque  does  not  require  to  be  accepted,  and  there  are  no  days  of  grace 
allowed. 

Form  of  a  Cheque. — The  usual  form  of  a  cheque  is — 

[Daie.] 
To  the  Bank. 

Pay  to  or  order  \(}r  bearer] 

the  sum  of 


There  is,  however,  no  statutory  form,  and  so  long  as  the  essentials  of  a 
cheque  are  observed,  any  words  may  be  used. 

Essentials  of  a  Cheque.— {a)  It  must  be  in  writing,  but  need  not  be  dated 
(s.  3).  (h)  It  must  contain  an  unconditional  order  to  pay,  and  must  be  so 
expressed  as  to  imply  a  demand  made  by  a  person  who  has  a  right  to  make 
it,  on  another  who  has  a  duty  to  obey.  The  demand  may  be  expressed  in 
terms  of  courtesy,  but  a  mere  hope  that  the  addressee  will  pay  is  not  suffi- 
cient {Little,  1  M.  &  W.  171 ;  see  also  Hamilton,  1849, 4  Exch.  200).  The  order 
must  be  unconditional,  and  it  must  be  expressed  so  as  to  imply  payment. 
Thus  "debit  my  account"  has  been  held  equivalent  to  an  order  to  pay 
{Suxiii,  1841,  4  1).  210),  and  expressions  such  as  "deliver,"  "credit  in  cash," 
etc.,  are  effectual  (Chitty  on  Bills,  p.  110).  (c)  It  must  be  drawn  on  a 
banker,  {d)  It  must  be  signed  by  the  drawer.  The  signature  must  be  that  of 
the  person  in  whose  name  the  account  is  kept,  or  of  some  one  authorised  by 
him  to  sign  that  name  (s.  91  (1) ),  or  the  signature  of  a  person  who  has 
authority,  as  agreed  between  the  banker  and  his  customer,  to  operate  on  the 
account,  (e)  It  must  be  ]myable  on  demand.  (/)  It  must  be  an  order  to  pay 
a  sum  of  money ;  and  {g)  it  must  be  made  payable  to  a  specified  person,  or 
to  order,  or  to  bearer. 

Staiivp  Dutij. — Cheques  are  liable  to  a  uniform  duty  of  one  penny, 
irrespective  of  their  amount,  and  the  duty  may  be  paid  by  means  of  an 
adhesive  stamp.     See  Bills  of  Exchange  ;  Stamp  Duty. 

Holder  in  Due  Course. — (s.  29)  Every  holder  of  a  cheque  is  jv^imd  facie 
deemed  to  be  a  holder  in  due  course.  But  if,  in  an  action  on  a  cheque,  it'is 
admitted  or  jjroved  that  the  issue  or  subsequent  negotiation  of  the  cheque 
is  affected  with  fraud,  duress,  force  and  fear,  or  illegality,  the  burden  of 
proof  is  shifted,  unless  and  until  the  liolder  proves  that,  subsequent  to  the 
alleged  fraud  or  illegality,  value  has  in  good  faith  been  given  for  the  cheque 
(s.  30 ;  see  also  Tyler,  1892,  30  S.  L.  K.  583). 

Antedating  and  Post-Dating  of  Cheques. — See  s.  13  (2). 

Negotiation  of  Post-Dated  Cheque. — A  post-dated  cliecjue  may  be  negoti- 
ated, and  that  before  the  date  it  bears  {Royal  Bank,  1894,  2  Q.  B.  715). 
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Endorsation. — The  ondorsation  of  a  cheque,  wliich  is  usually  but  not 
necessarily  written  on  the  back,  operates  as  a  receipt  or  discharge  to  the 
banker  who  honours  the  cheque.  A  cheque  drawn  in  favour  of  ''A.  B.  or 
bearer"  is  negotiable  by  delivery  without  endorsation,  and  when  i)resented 
for  payment  requires  no  endfjrsation.  As  between  himself  and  his  customer, 
a  banker  who  pays  such  a  clic(jue  without  the  cndcjrsation  of  the  person 
presenting  it  is  jjrotected  by  the  rule  of  law,  that  wliere  a  document  of  debt 
is  in  the  possession  of  the  debtor,  payment  is  jHesumed.  A  cheque  drawn 
puyaljle  to  bearer.so  long  as  it  pur]»orts  to  be  so  ])ayable, cannot  be  restrictively 
endin-sed  by  the  payee  or  any  subsequent  holder  so  as  to  be  payable  to  the 
order  of  the  endorsee,  although  the  payee  of  such  a  cheque  is  entitled  to 
substitute  the  word  "order"  for  the  word  "bearer"  in  the  body  of  the 
che({ue,  and  thus  to  change  the  cheque  from  one  payaide  t(j  bearer  to  one 
payable  to  order.  A  checpie  in  favour  of  a  person  "  or  order  "  is  neg<jtiable 
by  the  endorsati(m  of  that  person,  or  by  some  one  having  his  authoiity. 
The  endorsation  may  be  (a)  general ;  {h)  special ;  or  (c)  restrictive  (s.  32). 

A  banker  is  bound  to  pay  a  cheque  which  purports  to  be  endorsed  by 
the  person  to  wliom  it  is  drawn  payable,  and  so  long  as  the  endorsement  is 
regular,  the  banker  is  under  no  obligation  to  ascertain  that  it  is  hand  Jide. 
In  the  case  of  a  crossed  cheque,  his  freedom  from  liabilitydepends  on  his 
obeying  the  direction  conveyed  by  the  crossing  (Smith,  1875,  1  Q.  B.  D.  31). 

Forffc.d  Signature  of  Draicer.—See  BA^KFAiiPaywcvf  on  Forr/cd  Sujnaturc). 

Forged  Endorscdion. — Sec.  19  of  the  Stamp  Act  of  1853  (17  &  18  Vict, 
c.  59),'  which  is  not  repealed  by  the  l^.ills  of  Exchange  Act,  provides 
that  "any  draft  or  order  drawn  npon  a  l)anker  for  a  sum  of  money 
payable  to  order  on  demand,  which  shall,  when  presented  for  payment, 
purport  to  be  endorsed  bv  the  person  to  whom  the  same  shall  Ije  drawn 
payable,  shall  be  a  sufficient  authority  to  such  banker  to  pay  the  amount 
of  such  draft  or  order  to  the  bearer  thereof;  and  it  shall  not  be  mcum- 
bent  on  such  bankiT  lo  prove  that  such  endorsement,  or  any  subseciuent 
endorsement,  was  made  by  or  under  the  direction  or  authority  of  the 
person  to  whom  said  draft  or  order  was  or  is  made  payable,  either  by  the 
drawer  or  any  endorser  thereof."  Sec.  60  of  the  Bills  of  Exchange  Act 
substantially  repeats  this  provision.  The  protection  aflbrded  by  the  Statute 
applies  only  to  uncrossed  cheques,  and  to  the  banker  on  whom  the  cheque 
is  drawn.  It  does  not  extend  to  an  endorsee,  who  takes  the  cheipie  with  all 
the  latent  rights  and  disabiUties  of  the  person  from  whom  he  received  it,  or 
to  a  banker  who  undertakes  to  collect  the  proceeds  on  behalf  <>f  a  person 
who  is  not  a  customer  of  his  own.  Where  a  cheque  is  presented  to  a 
banker  other  than  him  on  whom  it  is  drawn,  In'  a  stranger,  it  is  the  duty  of 
such  banker  to  satisfy  himself  tliat  the  person  who  presents  the  cheque  is 
the  person  in  right  of  it.  Thus  in  one  case  a  cheque  was  drawn  by  A.  B., 
payable  to  C.  I),  or  his  order.  It  was  stolen  from  C.  D.  by  his  clerk,  who, 
after  forging  his  master's  signature,  presented  it  to  a  banker  to  whom  he 
was  a  strauL^er,  for  the  purpose  of  collection.  The  collecting  banker  received 
the  proceeds  from  the  drawee,  and  handed  them,  less  commission,  to 
the  thief,  who  absconded,  in  an  action  by  tlie  drawer,  it  was  held  that, 
while  the  banker  on  whom  the  cheque  was  drawn  was  protected,  on  the 
ground  that,  though  he  was  bound  to  know  the  signature  of  his  customer, 
the  drawer,  he  could  not  be  supposed  to  know  that  of  the  payee,  and  that 
he  had  paid  the  cheque  to  the  order  of  the  person  to  whom  it  purported  to 
be  payable,  no  such  protection  was  ailbrded  to  the  collecting  bank,  who  took 
the  cheque  with  all  the  disabilities  attaching  to  tlie  i-erson  from  whom  he 
received  it,  and  wlio  must  be  held  to  have  received  payment  from  the 
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drawee,  not  on  behalf  of  his  principal,  but  of  the  true  owner,  the  person  who 
had  a  legal  title  to  it  prior  to  the  forgery  {Ojdcn,  L.  E.  9  C.  P.  513.  But 
see  Crossed  Cheques). 

A  forged  or  unauthorised  endorsement  upon  a  cheque  payable  to  order 
operates  not  only  to  annul  all  rights  or  obligations  of  the  endorsers  or 
endorsees  subsequent  to  such  endorsation,  but  also  to  extinguish  the  debt 
due  to  any  such  endorsee  by  the  endorser  from  whom  he  received  the 
cheque  (ss.  24,  73).  Each  bond  fide  holder  may,  however,  recover  from 
his  predecessor  in  title  until  the  author  of  the  forged  or  unauthorised 
signature  is  reached  (Macdonald,  1864,  2  M.  963). 

Crossed  Cheques. — The  crossing  of  cheques  is  of  comparatively  modern 
introduction,  it  being  first  used  towards  the  end  of  last  century.  The 
practice  originated  at  the  London  Clearing  House  ;  the  clerks  of  the  different 
bankers  who  had  business  there  having  been  accustomed  to  write  across  the 
cheque  the  names  of  their  employers,  so  as  to  enable  the  Clearing  House 
clerks  to  make  up  the  accounts.  It  afterwards  became  a  common  practice 
to  cross  cheques  which  were  not  intended  to  go  through  the  Clearing  House 
at  all  with  the  name  of  a  banker  or  with  the  words  "  &  Company,"  the  object 
being  to  secure  that  payment  was  made  to  a  banker,  in  order  that  it 
might  be  easily  traced  for  whose  use  the  money  was  received,  and  to  compel 
the  holder  to  present  the  cheque  through  a  quarter  of  known  respectability 
and  credit.  The  crossing  of  a  cheque  operates  as  a  direction  to  the  banker 
upon  whom  the  cheque  is  drawn  to  pay  the  cheque  in  a  particular  way,  and 
in  that  way  only.     Cheques  may  be  crossed  either  generally  or  specially. 

General  Crossing. — (76  (1))  Where  a  cheque  bears  across  its  face  an 
addition  of  {a)  the  words  "and  Company,"  or  any  abbreviation  thereof, 
between  two  parallel  transverse  lines,  either  with  or  without  the  words 
"  not  negotiable,"  or  {h)  two  parallel  transverse  lines  simply,  either  with  or 
without  the  words  "  not  negotiable,"  that  addition  constitutes  a  crossing,  and 
the  cheque  is  crossed  generally.  By  crossing  a  cheque  generally  a  direction  is 
given  to  the  banker  on  whom  it  is  drawn  not  to  pay  the  cheque  otherwise 
than  to  a  banker ;  and  to  the  holder,  an  intimation  that  he  can  receive  pay- 
ment only  through  a  banker. 

Speeicd  Crossing. — (76  (2))  Where  a  cheque  bears  across  its  face  an 
addition  of  the  name  of  a  banker,  either  with  or  without  the  words  "  not 
negotiable,"  that  addition  constitutes  a  crossing,  and  the  cheque  is  crossed 
specially  and  to  that  banker.  The  name  of  a  banker  written  across  the  face 
of  the  cheque,  without  the  addition  of  the  two  parallel  transverse  lines,  is  suffi- 
cient to  constitute  a  special  crossing.  A  cheque  which  is  crossed  generally, 
with  the  addition  of  the  name  of  a  town,  is  not  thereby  crossed  specially,  as 
the  name  of  a  town  is  not  recognised  either  by  law  or  custom  as  part  of  a 
crossing. 

Effect  of  Special  Crossing. — By  crossing  a  cheque  specially,  a  direction  is 
given  to  the  banker  on  whom  it  is  drawn  to  pay  it  only  to  the  banker  with 
whose  name  it  is  specially  crossed,  or  to  his  agent  for  collection,  being  a  banker. 
In  a  case  decided  in  1890  {National  Bank,  L.  E.  1  Q.  B.  435),  a  cheque  was 
drawn  to  the  order  of  a  person,  and  crossed  to  a  bank  where  he  kept 
an  account.  On  receiving  the  cheque,  the  bank  placed  it  to  the  payee's 
credit,  and  he  drew  upon  it.  The  cheque  was  subsequently  presented,  and 
payment  was  refused ;  and  it  was  held  that  the  crossing  did  not  restrict  the 
negotiability  of  the  cheque  to  the  ])ank,  and  that  the  bank  were  entitled,  as 
holders  in  due  course,  to  sue  the  drawer. 

Crossing  oUiterated. — Where  a  cheque  is  presented  for  payment  which 
does  not  at  the  time  of  presentment  appear  to  be  crossed,  or  to  have  had  a 
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crossing  which  has  been  obliterated,  or  to  have  been  added  to  or  altered 
otherwise  than  as  authorised  by  the  Act  (s.  77),  the  banker  paying  the 
cheque  in  good  faith  (s.  00)  and  without  negligenct;  shall  not  be  responsiltle 
or  incur  any  liability,  n(jr  shall  tlu;  payment  Ije  questioned  by  reason  of 
the  cheque  having  been  crossed,  or  of  the  crossing  having  l)een  obliterated, 
or  having  been  added  to  or  altered  otherwise  than  as  auth(jrised  by  the  Act, 
and  of  payment  having  been  made  otherwise  than  to  a  banker,  or  to  the 
banker  to  whom  the  ciieque  is  or  was  crossed,  or  to  his  agent  for  collection, 
being  a  banker,  as  the  case  may  be  (s.  70). 

Crossimj  hy  Draicer,  or  after  Issue. — (s.  77)  (1)  A  cheque  may  be  crossed 
generally  or  specially  by  the  drawer.  (2)  Where  a  cheque  is  uncrossed,  the 
holder  may  cross  it  generally  or  specially.  (3)  Where  a  cheque  is  crossed 
generally,  the  holder  may  cross  it  specially.  (4)  AVhere  a  cheque  is  crossed 
generally  or  specially,  the  holder  nuiy  add  the  words  "  not  negotiable." 
(5)  Where  a  cheque  is  crossed  specially,  the  banker  to  whom  it  is  crossed 
may  again  cross  it  specially  to  another  banker  for  collection.  (G)  Where  an 
uncrossed  checiue  or  a  cheque  crossed  generally  is  sent  to  a  banker  for 
collection,  he  may  cross  it  specially  to  himself. 

Crossing  a  Material  Pari  of  a  Che<jue. — (s.  78)  A  crossing  authorised  by 
the  Act  is  a  material  part  (s.  64)  of  the  cheque ;  and  it  is  not  lawful  for 
any  person  to  olditerate  or,  except  as  authorised  by  the  Act,  to  add  to  or 
alter  the  crossing  (s.  77). 

Duties  of  Bankers  as  to  Crossed  Cheques. — (s.  70  (1))  Where  a  cheque  is 
crossed  specially  to  more  than  one  banker,  except  when  crossed  to  an  agent 
for  collection,  being  a  banker,  the  banker  on  whom  it  is  drawn  shall  refuse 
payment.  The  remedy  of  the  holder  in  such  a  case  is  to  get  a  new  cheque 
from  the  drawer,  and  failing  this,  then  to  sue  him  for  the  amount. 

Liability  of  Banker  paying  a  Crossed  Cheque. — (s.  79  (2))  Where  the 
banker  on  whom  a  cheque  is  drawn  which  is  so  crossed  nevertheless  pays 
the  same,  or  pays  a  cheque  crossed  generally  otherwise  than  to  a  banker, 
or  if  crossed  specially  otherwise  than  to  the  banker  to  whom  it  is  crossed, 
or  his  agent  for  collection,  being  a  banker,  he  is  liable  to  the  true  owner  of 
the  cheque  for  any  loss  he  may  sustain  owing  to  the  cheque  having  been  so 
paid  (Si/iith,  L.  E.  1  Q.  B.  D.  31).  The  drawer  of  the  cheque,  however,  has 
no  right  of  action  against  the  banker  who  honours  a  crossed  cheipie 
contrary  to  the  directions  given  by  the  crossing,  simply  on  that  ground. 
He  must  prove  that  he  has  suffered  loss  thereby.  The  drawer  of  a  cheque 
which  has  been  paid  contrary  to  his  direction  has  a  right  to  sue  the  person 
who  has  received  payment  of  it,  if  such  person  had  a  bad  title  thereto 
{Bobbeit,  L.  E.  1  Ex.  1).  363). 

Protection  to  Banker  and  Dravjer  wliere  Cheque  is  Crossed. — (s.  80)  Where 
the  banker  on  whom  a  crossed  cheque  is  drawn,  in  good  faith  and  without 
negligence,  pays  it,  if  crossed  generally,  to  a  banker,  and  if  crossed  specially, 
to  the  banker  to  whom  it  is  crossed,  or  his  agent  for  collection,  being  a 
banker,  the  banker  paying  the  cheque,  and  if  the  cheque  has  come  into  the 
hands  of  the  payee,  the  drawer,  shall  respectively  be  entitled  to  the  same 
rights  and  be  placed  in  the  same  position  as  if  payment  of  the  cheque  had 
been  made  to  the  true  owner  thereof.  The  drawer  of  the  cheque  in  such 
circumstances  will  be  discharged  of  his  liability  to  the  payee  for  payment 
of  the  debt  for  which  the  cheque  is  given,  provided  the  cheque  has  reached 
the  hands  of  the  payee,  and  has  been  lost  by  or  stolen  from  him.  The 
remedy  of  the  payee  in  such  circumstances  is  against  the  person  on  whose 
behalf  the  amount  of  the  cheque  has  been  collected. 

Position  of  Holder  of  Crossed  Cheque  "not  Negotiable."— {s.  81)  Where  a 
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person  takes  a  crossed  cheque  which  bears  on  it  the  words  "  not  negoti- 
able," he  shall  not  have  and  shall  not  be  capable  of  giving  a  better  title  to 
the  cheque  than  that  which  the  person  from  whom  he  took  it  had.  No 
one,  therefore,  can  be  a  holder  in  due  course  of  such  a  cheque.  A  person 
who  even  bond  fide  and  in  ignorance  of  his  transferror's  want  of  title  takes 
such  a  cheque  from  a  finder  or  a  thief,  is  in  the  same  position  as  one  who 
takes  a  cheque  payable  to  order  the  endorsement  on  which  has  been  forged 
(see  supra,  Forged  indorsations).  The  object  of  the  addition  is  to  give 
protection  to  the  true  owner  of  the  cheque  by  preserving  his  right  against 
anv  subsequent  holder,  and  the  addition  of  the  words  "  not  negotiable " 
imposes  on  the  banker  no  liability  t)ther  tlian  that  attaching  to  crossed 
cheques  generally. 

Protection  to  collecting  Banker. — (s.  82)  Where  a  banker,  in  good  faith 
and  without  negligence,  receives  payment  for  a  customer  of  a  cheque 
crossed  generally  or  specially  to  himself,  and  the  customer  has  no  title  or  a 
defective  title  thereto,  the  banker  incurs  no  liability  to  the  true  owner  of 
the  cheque  by  reason  only  of  having  received  such  payment.  The  banker 
who  is  to  obtain  payment  of  a  cheque  is  not  in  right  of  it ;  rather  he  acts 
for  his  own  customer,  and  as  his  hand  and  agent,  and  it  is  immaterial 
whether  the  collecting  banker  has  paid  to  his  customer  in  anticipation 
of  the  cheque  being  paid  on  presentation,  or  has  handed  the  proceeds 
to  him  after  collection  {Clydesdale  Bank,  187G,  3  K.  586).  To  entitle  the 
banker  to  this  defence,  he  must  actually  have  paid  the  amount  to  his 
customer,  and  not  merely  given  him  credit  for  it  in  his  books.  For  as  money 
paid  to  the  credit  of  a  customer  in  a  banker's  books  is  the  property  not  of 
the  customer  but  of  the  banker  (see  Bank  ;  Banker),  the  true  owner  of  the 
cheque  may  sue  the  banker,  on  the  ground  that  he  has  received  the  money 
and  applied  it  to  his  own  use  {Arnold,  L.  E.  1  C.  P.  D.  578 ;  Ogden,  L.  E. 
9  C.  P.  513).  A  banker,  however,  who  collects  on  behalf  of  a  stranger,  has 
no  such  immunity,  as  in  such  a  case  he  is  bound  to  make  full  inquiries  as 
to  the  title  of  the  person  for  whom  he  acts  {Mattheirs,  1894, 10  T.  L.  E.  386). 

Presentment  for  Payment. — Hov^  made. — A  cheque  must  be  presented  to 
the  banker,  within  bank  hours  on  a  business  day  and  at  his  place  of  business, 
by  the  holder  or  some  person  authorised  by  him  to  receive  payment  on  his 
behalf  (s.  45  (3).  A  cheque  payable  at  a  branch  bank  must  be  presented 
there,  and  not  at  the  head  office. 

Presentation  may  be  made  through  the  post  office  (s.  45  (8) ). 

Time  for. — A  cheque  nnist  be  presented  within  a  reasonable  time  of  its 
issue  (s.  2).  In  determining  what  is  a  reasonable  time,  regard  is  had  to  the 
nature  of  the  cheque,  the  usage  of  trade  and  of  bankers,  and  the  facts  of  the 
particular  case  (s.  74  (2) ). 

Somewhat  different  considerations  arise  in  respect  to  what  will  be  con- 
sidered reasonable  time,  according  to  the  relations  of  the  parties  between 
whom  the  question  is  raised. 

As  hetioeen  Braver  a.nd.  Payee. — A  cheque  is  not  satisfaction  of  the  pay- 
ment of  a  debt  until  it  is  honoured ;  and  unless  damage  have  resulted 
from  the  delay,  the  payee  of  a  che({ue  may  present  it  at  any  time  within 
six  years).  If  no  damage  have  resulted  from  the  delay,  and  the  cheque 
is  dishonoured,  the  drawer  is  still  liable.  If  the  cheque  be  not  pre- 
sented within  a  reasonable  time  of  its  issue,  and  the  drawer  or  the  person  on 
whose  account  it  is  drawn  had  the  right  at  the  time  of  such  presentment, 
as  between  him  and  the  banker,  to  have  the  cheque  paid,  and  suffers  actual 
damage  through  the  delay,  he  is  discharged  to  the  extent  of  such  damage; 
that  is,  to  the  extent  to  which  such  drawer  or  person  is  a  creditor  of  the 


CHEQUES  415 

banker  to  a  larger  amount  than  he  would  have  been  had  such  cheque  been 
paid.  So,  when  a  cheque  is  not  presented  within  such  reasonable  time,  and 
the  banker  on  whom  it  is  drawn  fails  in  tin;  interval,  the  drawer  suflers  no 
loss  if  in  the  interval  he  has  withdrawn  all  his  funds,  and  he  is  therefore 
liable  to  the  payee  in  the  full  amount.  But  if  in  the  meantime  the  fund  on 
which  the  cheque  is  drawn  is  altered  for  the  worse,  the  drawer  is,  according 
to  circumstances,  eithei-  wholly  or  j)arlially  discharged  *jf  his  liability  t<i  the 
payee.  Thus,  if  in  the  interval  the  banker  has  failed  while  bidding  funds 
siitlicient  to  meet  the  che([ue,  the  drawer  sullers  loss  to  the  full  extent  of  the 
amount  of  the  cheque,  and  his  liability  to  the  liolder  is  completely  dis- 
charffcd.  So  also  if  in  the  interval  the  banker  has  ceased  to  allow  his 
customer  to  overdraw  (Hopkins,  L.  K.  2  Ex.  2G8).  But  if  in  the  interval 
the  banker  has  failed,  and  at  the  date  of  his  failure  had  funds  of  the 
drawer's  in  his  possession,  but  insutticienl  in  amount  to  meet  the  cheque, 
the  loss  which  the  drawer  suflers  is  the  amount  which  remained  in  the 
l)anker's  hands;  and  his  liability  to  the  holder,  whose  presentation  of  the 
cheque  operates  as  an  intimated  assignation  in  his  favour,  is  limited  to  the 
ditt'erence  between  the  amount  in  the  banker's  hands  and  that  of  the  cheque. 
The  holder  of  such  a  cheque  as  to  which  the  drawer  has  been  discharged 
wholly  or  partially  of  his  liability,  is  a  creditor  of  the  l)anker  to  the  extent 
of  the  discharge,  and  is  entitled  to  sue  the  banker  for  the  amount  of  his  debt 
to  the  extent  of  the  funds  in  his  possession  (s.  74  (3)). 

As  between  Draivcr  and  Transferee. — The  transferee  of  a  cheque  is,  as 
regards  his  right  to  recover  from  the  drawer  in  the  event  of  the  cheque 
being  dishonoured,  in  the  same  position  as  the  payee,  and  he  is  therefore 
bound  to  present  the  cheque  within  the  time  available  to  the  payee. 

As  hehoeen  Payee  and  Transferee. — When  a  cheque  is  transferred  by 
endorsation,  the  transferee  has  a  right  of  action  against  both  the  drawer  and 
the  endorser,  the  endorser  standing  in  the  same  relation  to  his  endorser  as 
the  drawer  does  to  the  payee.  To  render  an  endorser  liable,  presentation 
of  the  cheque  must  be  made  by  the  endorsee  within  a  reasonable  time 
(s.  45  (2) ). 

As  hehveen  a  Banker  and  his  Customer. — When  a  banker  is  entrusted  with 
a  cheque  for  presentation  and  collection  by  the  payee  or  holder,  he  has,  as 
between  himself  and  his  customer,  the  day  after  receipt  of  the  cheque  to 
present  it,  unless  circumstances  exist  from  which  a  contract  or  duty  on  the 
part  of  the  banker  to  present  earlier,  or  to  defer  presentment  to  a  later 
period,  can  be  inferred.  Tf  the  banker  employ  an  agent  to  present  the 
cheque  on  his  belialf,  he  will  have,  the  day  after  receipt,  to  post  it  to  such 
agent,  and  the  agent  similarly  will  have,  the  day  after  the  cheque  reaches 
him,  to  present  it  to  the  drawee. 

Stale  or  Occrdtic  Cheques. — A  cheque  is  deemed  to  be  stale  or  overdue  when 
it  appears  on  the  face  of  it  to  have  been  in  circulation  for  an  unreasonable 
length  of  time  (s.  36  (3) ).  "  It  cannot  be  laid  down,"  said  L.  Tenterden 
in  Bothschild,  9  B.  &  C.  388,  "  that,  as  a  matter  of  law,  a  party  taking  a 
cheque  after  any  fixed  time  from  date  does  so  at  his  peril,  and  that  the  mere 
fact  of  the  lianker  having  caslied  the  cheque  five  days  after  it  bore  date,  for 
a  person  who  had  not  given  value  for  it,  did  not  entitle  the  drawer  to  recover 
from  the  banker."  By  unreasonable  time  is  meant  such  a  length  of  time  as 
ought  to  have  excited  suspicion  in  the  mind  of  an  ordinarily  careful  holder 
(Landon  and  County  Bank,  L.  E.  8  Q.  I>.  1).  288-95).  As  to  negotiation  of 
overdue  cheque,  see  s.  36  (2). 

Revocation  of  Banker's  Authority  to  pay  Checpus.—See  Banker  {Counter- 
mand of  Cheque). 
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Alterations  on  Cheque. — See  Bankek  {Payment  of  Altered  Cheques). 

Lost  Cheques.— See  Bills,  and  ss.  46  (1),  50  (2),  51  (8),  69. 

Faid  Cheques. — When  a  cheque  is  paid,  the  holder  is  bound  forthwith  to 
deliver  it  up  to  the  banker  paying  it  (s.  52  (4) ),  in  whose  hands  it  is  j^nmd 
faeie  evidence  of  the  payment  of  the  amount.  A  cheque,  on  payment, 
becomes  the  property  of  the  drawer,  but  the  banker  who  pays  it  is  entitled 
to  keep  the  document  as  a  vouclier  until  his  account  with  his  customer  is 
settled,  or  until  the  customer's  account  is  docqueted. 

A  paid  cheque  in  the  drawer's  possession  is  primd  facie  evidence  of  pay- 
ment as  between  him  and  the  payee.  It  is  not  obligatory  for  the  banker 
who  pays  a  cheque  to  cancel  the  drawer's  signature. 

ValvaUe  Consideration. — A  cheque  is  valid  in  Scotland  though  given  for 
no  valuable  consideration.  The  plea  of  non-onerosity  is,  however,  relevant, 
(1)  where  there  is  no  intention  to  grant  an  obligation,  or  where  a  cheque 
has  been  obtained  from  the  drawer  by  fraud  or  force  and  fear.  If  the 
cheque  has  been  passed  on  to  a  third  party,  such  third  party,  to  entitle  him 
to  recover  from  the  drawer,  must  prove  that  he  obtained  it  for  valuable  con- 
sideration ;  (2)  where  a  cheque  has  been  drawn  on  condition  that  it  shall 
only  be  used  on  the  occurrence  of  a  certain  event  which  does  not  happen, 
or  in  payment  of  goods  which  are  not  delivered  {Fortune,  1831,  10  S.  115  ; 
Agra  Bank,  L.  E.  2  Ex.  56) ;  (3)  where  it  is  given  in  consideration  of  the 
payee's  delaying  enforcement  of  an  obligation  which  afterwards  turns  out 
to  be  invalid  {Macdonald,  1864,  2  M.  963);  (4)  where  it  is  given  for  an 
immoral  consideration,  or  one  contrary  to  Statute ;  (5)  where  it  is  reducible 
either  at  common  law  or  by  Statute  at  the  instance  of  the  drawer's  creditors. 

Frotest  of  Cheque. — Where  it  is  necessary  to  protest  a  cheque  to  preserve 
recourse,  or  otherwise,  the  following  is  the  form  used : — 

[Copy  Cheque.] 

At  Glasgow,  tlie  day  of  ,  in  the  year  ,  the  principal 

cheque  or  order  above  copied  was,  at  the  desire  and  request  of  ,  the  endorsees 

and  holders  thereof,  duly  and  lawfully  presented  by  me,  ,  Notary  Public,  to 

the  agent  of  the  '  Bank  at  ,  requesting  him  to  pay  the  same,  or  to  give  a 

fiat  to  the  teller  of  said  Bank  for  payment  thereof ;  which  he  refused  to  do,  saying  that 
the  Bank  had  no  funds  to  meet  the  said  cheque  or  order  :  Therefore  I,  the  said  Notary 
Public,  protested,  as  I  do  hereby  protest,  the  said  cheque  or  order,  not  only  against  the 
above-named  \Jiere  add  designation],  the  granter  thereof,  for  non-payment  of 

the  said  cheque  or  order,  but  also  against  the  above-named  payee  and  endorsers  thereof 
for  recourse,  and  against  all  concerned  for  all  exchange,  re-exchange,  interest,  costs, 
damages,  and  expenses,  as  accords  of  law,  before  and  in  presence  of  A.  B.  and  G.  D., 
witnesses  to  the  premises,  specially  called  and  required. 

Summary  Diligence. — It  has  never  been  decided  that  summary  dili- 
gence upon  a  cheque  is  competent  in  Scotland,  and  the  almost  universal 
opinion  among  authorities  before  the  passing  of  the  Act  was  that  summary 
diligence  was  incompetent.  While  the  Act  defines  a  cheque  as  a  bill  of 
exchange  payable  on  demand,  it  also  enacts  (s.  98)  that  nothing  contained 
in  it  shall  extend,  or  restrict,  or  in  any  way  alter  or  affect  the  law  and 
practice  in  Scotland  in  regard  to  summary  diligence.  It  therefore  appears 
that  summary  diligence  is  still  incompetent.  In  the  discussion  in  M'Zean 
(1883,  11  li  (H.  L.)  1)  this  seems  to  have  been  taken  as  fixed  law  (see 
L.  Blackburn's  opinion  at  p.  5).  See  Bank  ;  Banker  {Banker's  Duty  towards 
Customers'  Cheques), 
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